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PREFACE 


( Reprinted from 1st Volume ) 

The Indian Constitution has been the subject of a number of treatises within the 
short time since the completion of the Constitution. The matter has been dealt with in 
different forms and from different approaches in the boohs so far published Broadly 
speaking there are three classes of books on the subject : (i) Commentaries’: In this 
class of books, the articles of the Constitution are dealt with seriatim and commented 
upon with the help of case-law and other authorities; (ii) General surveys and 
summaries, m this class of books, the Constitution is surveyed as a whole with the 
author s comments and criticisms; and (iii) Books dealing with special subjects like 
undamental rights and writ proceedings. The present book is planned to fall in the first 
category mentioned above. It has been prepared on the well-known A. I. R. system of 
Commentary which, while it has its critics, has been found to satisfy the needs of the 
profession better than other methods of law book writing. The nature of the subject 
however, has necessitated the moulding of the usual A. I. R. system to its own special 
requirements It has been considered that the value of the book will be enhanced if the 
P nciples of law stated are copiously supported by quotations from the leading judgments 
fcarmg on th. principle,. Hence, the boot not only cites the reference, for the c.ses’wbieh 
arc relied on for the several propositions but the discussion is throughout reinforced by 
quotations from judgments. This has got a double result: Firstly, it enables the reader 
o have the statement of the law in the very words of the eminent judges who have 
expounded the law. Secondly, it enhances the readable quality 'of the book by the 
inclusion of numerous passages of fine English prose dealing with such inspiring topics 
as personal liberty, rule of law, right of equality and so on. 1 

It is well known that our Constitution is based on a study of the various 
from othr'c h ° W ° lld n and incorporates several ideas and conceptions borrowed 

“° n WWCh i3 genei ' aIly regarded as a model of a F ^eral 

lawg ^ Inter stated ^ i^cial enquiry into valid,ty of 

guidance in om ™ erCG - etc -« American decisions afford a most valuable source of 

between tl e ° Ur 3 ’r th ° Ugh ’ D ° doubt ' tberG are fundamental features of difference 

cumspec t L: and 77 °" ^ necessitate cir- 

problems Seen rJi^ W 1 ! applying American precedents to the solution of our own 

fundament!d “1 I’ “ iT?* ^ ^ ™ a GpG ^ -d, next to 

English case-law G inval 11 7 m ° St pr0minent feature of the Indian Constitution, 

terminology of English ^ CaUSe ° Ur C °nstitution-makers have, in borrowing the 

English leci iol i Pmc,plcs ° f English ^ in this respect as far as possible. 

covered by rCommenr ? “"I"*. 0 * W principle3 011 otliei ' topic9 

Government of India Act, 1935. The result of this is that the decisions on 
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the Government of India Act are also useful in interpreting and understanding our 

Constitution. Case-law has, therefore, been tapped from all these sources in the prepara¬ 
tion of this Commentary. 

Comparisons with other Constitutions and with the Government of India Act 
have been incorporated in the body of the Commentary itself in appropriate places. 

The text of the American Constitution will be given in the Appendix and it is 
proposed to include various other items of a useful nature in the Appendices at the end 
of the last volume. 

******* 


The Authors express their thanks to Messrs. D. V. Chitaley, b.a., ll.b., 
Advocate, D. W. Chitaley, b.a., ll.b., D. G. Ranade, Y. S. Balkundi, b.a., ll.b., 
R. G. Dhoble, b.a., ll.b., V. B. Bakhale, h.a., ll.b., D. H. Zadgaonkar, b.a., ll.b., 
K. S. Bakre, b.sc., ll.b., D. R. Rajandekar, b.a., ll.b., G. M. Jatar, b.a., ll.b., 
M. Kuppuswami, b.a., b.l., Advocate, II. G. Pathak, b.a., ll.b., and G. B. Sidhaye, 
B.A., LL.B., Advocate, for help received in the preparation of the book. It is but fair 


to add, however, that of these gentlemen, the authors feel specially obliged to Mr. V. B. 

Bakhale, who has borne the main brunt of assisting them in all the stages of the 
work. 


The Authors also thank Mr. G. D. Kbanna, Superintendent of the All India 
Reporter Press, and his staff for their co-operation in the matter of printing the book. 


13th January, 1954. 


V. Y. Chitaley 
S. Appu Rao. 



CONTENTS OP VOLUME III 


Abbreviations 

Text of the Constitution of India 

Commentary on the Constitution of India : Art. 245 to Art. 300 
Table of Cases 

Nominal Table of Foreign Cases 
Chronological Table of Indian Eeports 
Topical Index 


ABBREVIATIONS 



REPORTS 


A.LR. 1914 AIL, Bom., etc. ... All India 

Reporter, Allahabad, Bombay, etc., 
sections of the respective years. 

A. M. L. J. ... Ajmer-Merwara Law 
Journal. 

Agra. H. C. R. ... Agra High Court 
Reports. 

All. or I. L. R. All. ... Indian Law Re¬ 
ports, Allahabad Series. 

All. L. Jour. ... Allahabad Law Journal. 

All. W. N. ... Allahabad Weekly Notes. 

All. W. R. ... Allahabad Weekly Reporter. 

Andhra W. R. ... Andhra Weekly Re¬ 
porter. 

I. L. R. Assam ... Indian Law Reports, 
Assam Series. 

Avadh W. N. ... Avadh ( or Oudh ) 
Weekly Notes. 

B. R. ... Bihar Reports. 

Beng. L. R. ... Bengal Law Reports. 

B. L. J. R. or Bihar L. J. R. ... Bihar 
Law Journal Reports. 

Bom. or I. L. R. Bom. ... Indian Law 
Reports, Bombay Series. 

Bom. H. C. R. ... Bombay High Court 
Reports. 

Bom. L. R. ... Bombay Law Reporter. 

Bom. P. J. ... Bombay Printed Judgments. 

Bur. L. Jour. ... Burma Law Journal. 

Bur. L. R. ... Burma Law Reports. 

Bur. L. Tim. ... Burma Law Times. 

Cal. or I. L. R. Cal. ... Indian Law Re- 
ports, Calcutta Series. 


Cal. L. Jour. ... Calcutta Law Journal. 
Cal. L. R. ... Calcutta Law Reports. 

Cal. W. N. ... Calcutta Weekly Notes. 

Cal. W. N. (D. R.) ... Calcutta Weekly 

Notes (Dacca Reports). 

C. P. L. R. ... Central Proviuces Law 
Reports. 

Cr. or Cri. L. Jour. ... Criminal Law 
Journal. 

I. L. R. Cut, ... Indian Law Reports, 
Cuttack Series. 

Cut, L. T. ... Cuttack Law Times. 

E. P. or East Punjab ... East Punjab. 

I. L. R. E. P. or East Punj. ... Indian 
Law Reports, East Punjab Series. 

F. C. R. ... Federal Court Reports. 

F. L. J. ... Federal Law Journal. 

IJyd. or I. L. R. Hyd. ... Indian Law 

I Reports, Hyderabad Series. 

Ind. App. ... Law Reports, Indian Appeals. 

Ind. Cas. ... Indian Cases. 

I. T. R. ... Income Tax Reports. 

J. & K. ... Jammu & Kashmir. 

J. & K. L. R. ... Jammu & Kashmir Law 
Reports. 

J. L. R. or Jaipur L. R. ... Jaipur Law 
Reports. 

I. L. R. Kar. ... Indian Law Reports, 
Karachi Series. 

K. L. T. or Ker. L. T. ... Kerala Law 
I Times. 

Lab. L. J. ... Labour Law Journal. 



ABBREVIATIONS (cOfltd.) 


I. L. R. Lah. ... Indian Law Reports, 
Lahore Series. 

Lah. L. Jour. ... Lahore Law Journal. 
Lah. L. T. ... Lahore Law Times. 

L. R. A. ... Law Reporter, Allahabad. 

Low. Bur. Rul. ... Lower Burma Rulings. 

Luck, or I. L. R. Luck. ... Indian Law 
Reports, Lucknow Series. 

Madh. B. or M. B. ... Madhya Bharat. 

Madh. B. L. J. ... Madhya Bharat 
Law Journal 

Madh. B. L. R. ... Madhya Bharat Law 
Reporter. 

Mad. or I. L. R. Mad. ... Indian Law 
Reports, Madras Series. 

Mad. H. C. R. ... Madras High Court 
Reports. 

Mad. L. Jour. ... Madras Law Journal. 
Mad. L. Tim. ... Madras Law Times. 
Mad. L. W. ... Madras Law Weekly. 
Mad. W. N. ... Madras Weekly Notes. 

M. L. R. or Marwar L. R. ... Marwar 

Law Reporter. 

Moo. Ind. App. ... Moore’s Indian Appeals. 

Moo. P. C. C. ... Moore’s Privy Council 
Cases. 

Mys. ... Mysore. 

I. L. R. Mys. ... Indian Law Reports, 
Mysore Series. 

Mys. H. C. R. ... Mysore High Court 
Reports. 

Mys. L. J. ... Mysore Law Journal. 

I. L. R. Nag. ... Indian Law Reports, 
Nagpur Series. 

Nag. L. Jour. ... Nagpur Law Journal. 
Nag. L. R. ... Nagpur Law Reports. 

N. U. C. ... Notes of Unreported Cases 

of A. I. R. 

N-W. P. H. C. R. ... North-West * Pro¬ 
vinces High Court Reports. 

Oudh Cas. ... Oudh Cases. 

Oudh L. Jour. ... Oudh Law Journal. 

Oudh L. R. ... Oudh Law Reports. 

Oadh S. C. ... Oudh Select Cases. 

Oudh W. N. ... Oudh Weekly Note 3 . 

Pak. Cas. ... Pakistan Cases. 


Pak. L. R. Lahore ... Pakistan Law Re¬ 
ports, Lahore. 

Pat. or I. L. R. Pat. ... Indian Law 

Reports, Patna Series. 

Pat. L. Jour. ... Patna Law Journal. 

Pat. L. Tim. ... Patna Law Times. 

Pat. L. W. ... Patna Law Weekly. 

Pat. W. N. ... Patna Weekly Notes. 

I. L. R. Patiala ... Indian Law Reports, 
Patiala Series. 

Pepsu L. R. ... Pepsu Law Reports. 

I. L. R. Punj. ... Indian Law Reports, 
Punjab Series. 

Pun. L. R. ... Punjab Law Reporter. 

Pun. Re. ... Punjab Records. 

Pun. W. R. ... Punjab Weekly Reporter. 

I. L. R. Raj. ... Indian Law Reports, 
Rajasthan Series. 

R. L. W. or Raj. L. W. ... The Raja, 
sthan Law Weekly. 

Rang, or I. L. R. Rang. ... Indian Law 
Reports, Rangoon Series. 

Rang. L. R. ... Rangoon Law Reports. 

Rat. or Rat. Un. Cr. C. ... Ratanlal’s 
Unreported Criminal Cases. 

R. D. ... Revenue Decisions. 

Sau. ... Saurashtra. 

Sau. L. R. ... Saurashtra Law Reporter. 
Sind L. R. ... Sind Law Reporter. 

S. C. J. ... Supreme Court Journal. 

S. C. R. ... Supreme Court Reports. 
Suth. W. R. ... Sutherland’s Weekly 

Reporter. 

I. L. R. Trav. Co. or T. C. ... Indian 
Law Reports, Travaneore-Cochin 
Series. 

T. C. L. R. or Trav. Co. L. R. ... Tra- 

vancore-Cochin Law Reports. 

T. L. J. or Trav. L. J. ... Travancore 

Law Journal. 

U. P. L. R. ... United Provinces Law 

Reports. 

Upp. Bur. Rul. ... Upper Burma Rulings. 
Yind.-Pra. or Y. P. ... Yindhya Pradesh. 
Weir. ... Weir’s Criminal Rulings. 


ABBREVIATIONS (contd.) 

ENGLISH, IRISH, SCOTTISH, AMERICAN AND 

AUSTRALIAN LAW REPORTS 


All E. R. ... All England Law Reports. 

A. L. R. ... American Law Reports 
Annotated. 

Anp. Cas. ... (Law Reports) Appeal Cases. 
Camp. ... Campbell’s Reports. 

Ch. App. ... (Law Reports) Chancery 
Appeals [1865-75). 

Ch. D. ... (Law Reports) Chancery Divi- 
sion (1876-1890). 

Cl. & Fin. ... Clark and Finnelly [House 
of Lords]. 

C. P. ... (Law Reports) Common Pleas 
(1865-1875). 

C. P. D. ... (Law Reports) Common 
Pleas Division (1875-1880). 

C. L. R. or Com. L. R. ... Commonwealth 
Law Reports. 

Cox Cr. C. ... Cox Criminal Law Cases. 
Craw. & D. ... Crawford and Dix’s Circuit 
Cases (Ireland). 

Den. ... Denison’s Crown Cases Reserved. 
E. R. ... English Reports. 

Eq. ... (Law Reports) Equity (1866-1875). 
Eq.R. ... Equity Reports (1853-1855). 

Eq. Cas. Abr. ... Abridgment of Cases in 
Equity (1667-1744). 

Ex. or Exch.... (Law Reports) Exchequer. 
Ex. D. ... (Law Reports) Exchequer 
Division (1875-1830). 

Hag. Con. ... Haggard's Consistorial Re¬ 
ports. 

H. L. ... (Law Reports) House of Lords. 

H. L. C. ... House of Lords Cases (contin¬ 

uation of Clark and Finnelly). 

How. ... Howard’s Reports. 

I. R. ... Irish Reports. 

J. P. ... Justice of the Peace. 

K. B. ... (Law Reports) King’s Bench. 

Division. 

L. J. Adm. ... Law Journal Reports 

of Admiralty. 

L. J. Bey. ... Law Journal Reports of 
Bankruptcy. 

L. J. C. P. ... Law Journal Reports, 
Common Pleas. 

L. J. Ch....Law Journal Reports, Chancery. 
L. J. Ex. ... Law Journal Reports, Ex¬ 
chequer. 

L. J. K. B. ... Law Journal Reports, 
King’s Bench. 

L. J. M. C. ... Law Journal Reports, 
Magistrates’ Cases. 


L. J. P. ... Law Journal Reports, 
Probate, Divorce and Admiralty. 

L. J. P. & M. ... Law Journal Reports, 
Probate and Matrimonial Cases. 

L. J. P. C.... Law Journal Reports, Privy 
Council. 

L. J. P. M. & A. ... Law Journal Re- 
ports, Probate, Matrimonial and 
Admiralty Cases. 

L. J. Q. B. ... Law Journal Reports, 
Queen’s Bench. 

L. T. ... Law Times Reports. 

L. T. (n. s.) ... Law Times Reports (New 

Series). 

L. T. (o. s.) ... Law Times Reports (Old 
Series). 

Law. Ed. ... Lawyers’ Edition (Supremo 
Court of U. S.). 

Leach ... Loach’3 Crown Cases. 

Lew. Cr. C. ... Lewin’s Crown Cases on 
the Northern Circuit. 

Mood C. C. ... Moody’s Crown Cases Re¬ 
served. 

Moo. & P. ... Moore and Payne’s Reports, 
Common Pleas. 

My. & Cr. ... Mylne and Craig’s Reports, 
Chancery. 

P. C. ... (Law Reports) Privy Council. 

P. & D. ... (Law Reports) Probate and 
Divorce Cases. 

P. or P. D. ... (Law Reports) Probate 
Division. 

Q. B. ... (Law Reports) Queen’s Bench 
(1891 onwards) or Queen’s Bench 
Reports (1841 to 1852). 

Q. B. D. ... (Law Reports) Queen’s Bench 
Division (1875-1890), 

R. R. ... Revised Reports. 

Smith ... J. P. Smith’s Reports [King’s 
Bench]. 

State Tr. ... State Trials. 

T. L. R. ... Times Law Reports, 

U. S. ... Cases Argued and Decided in the 
Supreme Court of the United States. 

Wall ... Wallace’s Reports (Supreme Court 

of U. S.). 

Wheat ... Wheaton’s Reports (Supreme 
Court of U. S.), 

W. N. ... (Law Reports) Weekly Notes. 
W. L. R. ... The Weekly Law Reports. 
W. R. (Eng.)...Weekly Reporter (England). 



ABBREVIATIONS (COTtcld.) 


Other Abbreviations . 


Appr. 

Art. 

B. R. 
0 . 

C. A. 
Civ. 

Cl. 

Cons. 

Cr. 


Diss. 
Dist. 
D. B 
Expl 
F. A 
F. B 

F. C, 
Foil. 

G. I. 


• • • 


• • • 


Approved. 

... Article. 

... Board of Revenue. 

... Case Number. 

... Court of Appeal. 

... Civil. 

... Clause. 

Considered. 

Criminal. 

.. Dissented. 

Distinguished. 

Division Bench. 

... Explained. 

... First Appeal. 

... Full Bench. 

... Federal Court. 

... Followed. 

... Government of India. 

(1946-52) I. D. 225 ... 1946-1952 Indian 
Digest Point Number 225. 

1952 1. D. A. ... 1952 Indian Digest 
Annual Part. 


• • • 


• • • 


I. 0. 

... The Indian (Adaptation 
Existing Laws) Order, 1947. 

Illu. 

... Illustrations. 

Jour. 

... Journal. 

L. P. 

... Letters Patent. 

N. 

.*• Note. 

No. 

... Number. 

0. 

... Order. 

Over. 

... Overruled. 

P. 

... Page. 

Pr. 

... Para. 

Pt. 

... Point. 

P. C. 

... Privy Council. 

Pre. 

... Preamble. 

R. 

... Rule. 

Ref. 

... Referred or Reference 

Rel. on. ... Relied on. 

Rev. 

... Revenue. 

S. 

... Section. 

S. A. 

... Second Appeal. 

S. B. 

... Special Bench. 

S. C. 

... Supreme Court. 

V. 

... Volume Number. 

Y. D. 

F. ... Yearly Digest Fortnightly. 


of 


In THE FOOT-NOTES TO THE COMMENTARY _ 

(a) (’66) means (1866); (’04) means (1904); (’27) means (1927); (’39) means 1939. 

(b) Full year reference is given prior to 1866, like (1818) and not (’18); (1865) 
and not (’65) and so on, and to all Foreign cases. 

(°) The method of citation of A. I. R. ig slightly changed. It is, for example, 
t us. 195 o Cal. 101 (Pr. 14) [(b) A I R V 42 C 25], In the square bracket *(£>)’ 
indicates that the case is included in Select Edition also, V stands for 
volume, the figure 42 denotes the 42nd volume of the All India Reporter, “1914'’ 

eing the first volume, C stands for Case Number and Pr. stands for Para of the 
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PART XI 


RELATIONS BETWEEN THE UNION AND THE STATES 

Chapter I_ Legislative Relations 

Distribution of Legislative Powers 

24-5* (1) Subject to the provisions of this Constitution, Parliament 

Extent of laws made by may make laws for the whole or any part of the 
Parliament and by the territory of India, and the Legislature of a State may 
Legislatures of States. make laws for the whole or any part of the State, 

(2) No law made by Parliament shall be deemed to be invalid on 
the ground that it would have extra-territorial operation. 

24G. (l) Notwithstanding anything in clauses (2) and (3), Parlia- 
Subject-matter of laws ment has exclusive power to make laws with respect 
made by Parliament and to any of the matters enumerated in List I in the 
by the Legislatures of Seventh Schedule (in this Constitution referred to as 

States - the “Union List”). 

(2) Notwithstanding anything in clause (3), Parliament, and, subject 
to clause (1), the Legislature of any State specified in Part A or Part B 
of the First Schedule also, have power to make laws with respect to any 
of the matters enumerated in List III in the Seventh Schedule (in this 
Constitution referred to as the “Concurrent List”)* 

(3) Subject to clauses (l) and (2), the Legislature of any State 
specified in Part A or Part B of the First Schedule has exclusive power 
to make laws for such State or any part thereof with respect to any of 
the matters enumerated in List II in the Seventh Schedule (in this 
Constitution referred to as the “State List”). 

(4) Parliament has power to make laws with respect to any matter 
for any part of the territory of India not included in Part A or Part B 
of the First Schedule notwithstanding that such matter is a matter 
enumerated in the State List. 

247. Notwithstanding anything in this Chapter, Parliament may 

Power of Parliament by law provide for the establishment of any additional 
to provide for the e3ta- Courts for the better administration of laws made by 
blishment of certain Parliament or of any existing law with respect to a 
additional Courta. matter enumerated in the Union List. 

248* (1) Parliament has exclusive power to make any law with 
Besiduary powers of respect to any matter not enumerated in the Concurrent 
legislation. List or State List. 

(2) Such power shall include the power of making any law imposing 
a tax not mentioned in either of those Lists. 



Constitution of India, Arts. 249 to 251 

249. (l) Notwithstanding anything in the foregoing provisions of 
Power of Parliament this Chapter, if the Council of States has declared by 
to legislate with respect resolution supported by not less than two-thirds of the 
to a matter in the State members present and voting that it is necessary or 
List in the national expedient in the national interest that Parliament should 
interest. make laws with respect to any matter enumerated in 

the State List specified in the resolution, it shall be lawful for Parliament 
to make laws for the whole or any part of the territory of India with respect 
to that matter while the resolution remains in force. 

(2) A resolution passed under clause (l) shall remain in force for 
such period not exceeding one year as may be specified therein : 

Provided that, if and so often as a resolution approving the con¬ 
tinuance in force of any such resolution is passed in the manner provided 
in clause (l), such resolution shall continue in force for a further period 
of one year from the date on which under this clause it would otherwise 
have ceased to be in force. 

(3) A law made by Parliament which Parliament would not but for 
the passing of a resolution under clause (l) have been competent to make 
shall, to the extent of the incompetency, cease to have effect on the 
expiration of a period of six months after the resolution has ceased to be 
in force, except as respects things done or omitted to be done before the 
expiration of the said period. 

Power of Parliament 250 # (l) Notwithstanding anything in this 

to legislate with respect Chapter, Parliament shall, while a Proclamation of 
to any matter in the Emergency is in operation, have power to make laws for 
State List if a Pro- the whole or any part of the territory of India with 
clamation of Emergency respect to any of the matters enumerated in the State 
is in operation. List. 

(2) A law made by Parliament which Parliament would not but for 
the issue of a Proclamation of Emergency have been competent to make 
shall, to the extent of the incompetency, cease to have effect on the 
expiration of a period of six months after the Proclamation has ceased to 
operate, except as respects things done or omitted to be done before the 
expiration of the said period. 

251. Nothing in Articles 249 and 250 shall restrict the power of 
Inconsistency between the Legislature of a State to make any law which 
Jaws made by Parliament under this Constitution it has power to make, but if 
under Articles 249 and 250 any provision of a law made by the Legislature of a 
and laws made by the State is repugnant to any provision of a law made 
Legislatures of States. by Parliament which Parliament has under either of 
the said articles power to make, the law made by Parliament, whether 
passed before or after the law made by the Legislature of the State, shall 
Prevail, and the law made by the Legislature of the State shall to the 
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extent of the repugnancy, but so long only as the law made by Parliament 
continues to have effect, be inoperative. 

252* (1) If it appears to the Legislatures of two or more States 

Power of Parliament to to be desirable that any of the matters with respect 
legislate for two or more to which Parliament has no power to make laws for 
states by consent and the States except as provided in Articles 249 and 250 
adoption of such legisla- should be regulated in such States by Parliament by 
tion by any other State. law, and if resolutions to that effect are passed by all 
the Houses of the Legislatures of those States, it shall be lawful for Parlia¬ 
ment to pass an Act for regulating that matter accordingly, and any Act 
so passed shall apply to such States and to any other State by which it 
is adopted afterwards by resolution passed in that behalf by the House 
or, where there are two Houses, by each of the Houses of the Legislature 
of that State. 

(2) Any Act so passed by Parliament may be amended or repealed 
by an Act of Parliament passed or adopted in like manner but shall not, 
as respects any State to which it applies, be amended or repealed by an 
Act of the Legislature of that State. 

253. Notwithstanding anything in the foregoing provisions of this 
Legislation for giving effect Chapter, Parliament has power to make any law for 

to international agreements. the whole or any part of the territory of India for 

implementing any treaty, agreement or convention with any other country or 

countries or any decision made at any international conference, association 
or other body. 

254. (1) If any provision of a law made by the Legislature of a 
Inconsistency between State is repugnant to any provision cf a law made by 

laws made by Parliament Parliament which Parliament is competent to enact, 

and laws made by the or to any provision of an existing law with respect to 

Legislatures of States. one Q f the matters enumerated in the Concurrent List, 

then, subject to the provisions of clause (2), the law made by Parliament, 

whether passed before or after the law made by the Legislature of such 

State, or, as the case may be, the existing law, shall prevail and the law 

made by the Legislature of the State shall, to the extend of the repugnancy, 
be void. 

(2) Where a law made by the Legislature of a State specified in 
Part A or Part B of the First Schedule with respect to one of the matters 
enumerated in the Concurrent List contains any provision repugnant to the 
provisions of an earlier law made by Parliament or an existing law with 
respect to that matter, then, the law so made by the Legislature of such 
State shall, if it has been reserved for the consideration of the President and 
has received his assent, prevail in that State : 

Provided that nothing in this clause shall prevent Parliament from 
enacting at any time any law with respect to the same matter including a 
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law adding to, amending, varying or repealing the law so made by the Legis. 

latere of the State. 

255. No Act of Parliament or of the Legislature of a State specified 

Bequirements as to recommen- [ n Part A or Part B of the First Schedule, and 
datums and previous sanctions to n0 provision in any such Act, shall be invalid by 
Be regarded as matters of proce- reason only that some recommendation or previ- 
dtue only- ous sanction required by this Constitution was 

not given, if assent to that Act was given— 

(a) where the recommendation required was that of the Governor, 

either by the Governor or by the President; 

(b) where the recommendation required was that of the Rajpramukh, 

either by the Rajpramukh or by the President ; 

(c) where the recommendation or previous sanction required was 

that of the President, by the President. 


Chapter. — II Administrative Relations 

General 


256. The executive power of every State shall be so exercised as to 
Obligation of States and ensure compliance with the laws made by Parliament 
the Union. and an y existing laws which apply in that State, and 

the executive power of the Union shall extend to the giving of such directions 
to a State as may appear to the Government of India to be necessary for that 
purpose. 


257. (l) The executive power of every State shall be so exercised as 

Control cf tbo Union over no t to impede or prejudice the exercise of the execu- 
StAtea in certain cases. tive power of the Union, and the executive power of 

the Union shall extend to the giving of such directions to a State as may 
appear to the Government of India to be necessary fer that purpose. 


(2) The executive power of the Union shall also extend to the giving 
of directions to a State as to the construction and maintenance of means of 
communication declared in the direction to be cf national or military 

importance : 


Provided that nothing in this clause shall be taken as restricting the 
power of Parliament to declare highways or waterways to be national high¬ 
ways or national waterways or the power of the Union with respect to the 
highways or waterways so declared or the power of the Urion to construct 
and maintain means of communication as part of its functions with respect 
to naval, military and air force works. 

(3) The executive power of the Union shall also extend to the giving 
directions to a State as to the measures to be taken for the protection of 

he railways within the State. 
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. W ! ier ? in Carrying out an y direction given to a State under 

c use (2) as to the construction or maintenance of any means of communica- 

t on or under clause (3) as to the measures to be taken for the protection of 

any railway, costs have been incurred in excess of those which would have 

been incurred in the discharge of the normal duties of the State if such 

dmection had not been given, there shall be paid by the Government of India 

to the State such sum as may be agreed, or, in default of agreement, as may 

be determined by an arbitrator appointed by the Chief Justice of India in 
respect of the extra costs so incurred by the State. ’ 



p n ^ Notwithstanding anything in this Constitution, the Presi- 

aent may, with the consent of the Government of a 

confer powers, etc., on State entrust ... i, 1L a 

. otate, entrust either conditionally or unconditionallv 

to that Government or to its officers functions in 
relation to any matter to which the executive power of the Union extends. 

•i 2 l A i aW ? ade by Parliament which applies in any State may, 
notwithstanding that it relates to a matter with respect to which the 

Legislature of the State has no power to make laws, confer powers and 

impose duties, or authorise the conferring of powers and the imposition 

of duties, upon the State or officers and authorities thereof. 

(3) Where by virtue of this article powers and duties have been 

con erred or imposed upon a State or officers or authorities thereof, there 

shall be paid by the Government of India to the State such sum as may 

be agreed, or, in default of agreement, as may be determined by an 

arbitrator appointed by the Chief Justice of India, in respect of any extra 

costs of administration incurred by the State in connection with the exer- 
cise of those powers and duties. 



Armpd 17 Notwithstanding anything in this Constitution, a State 

SuteTL p t Z 'I SpeClhed in Part B of the F^st Schedule having any 
the Fir tsTf, Armed Forces immediately before the commencement of 
int Schedule, this Constitution may, until Parliament by law otherwise 

provides, continue to maintain the said Forces after such -commencement 

subject to such general or special orders as the President may from time 
to time issue in that behalf. 

(2) Any such Armed Forces as are referred to in clause (l) shall 
form part of the Armed Forces of the Union. 



_ . . 1 The Government of India may by agreement with the 

uriB iction of the Government of any territory not being’part of the terri- 

Umon in relation to tory of India undertake any executive, legislative or judi- 

temtories outside c ial functions vested in the Government of such territory, 

but every such agreement shall be subject to, and governed 

exercise of foreign jurisdiction for the time 

being in force. 


India. 
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261. (1) Full faith and credit shall be given throughout the terri- 
Public acts, records and tory of India to public acts, records and judicial pro¬ 
judicial proceedings. ceedings of the Union and of every State. 

(2) The manner in which and the conditions under which the acts, 
records and proceedings referred to in clause (1) shall be proved and the 
effect thereof determined shall be as provided by law made by Parliament. 

(3) Final judgments or orders delivered or passed by civil Courts in 
any part of the territory of India shall be capable of execution anywhere 
within that territory according to law. 


Disputes relating to Waters 

262. (1) Parliament may by law provide for the adjudication of 
Adjudication of disputes any dispute or complaint with respect to the use, 
relating to waters of inter- distribution or control of the waters of, or in, any 
State rivers cr river valleys. inter-State river or river valley. 

(2) Notwithstanding anything in this Constitution, Parliament may 
by law provide that neither the Supreme Court nor any other Court shall 
exercise jurisdiction in respect of any such dispute or complaint as is 
referred to in clause (l). 


Co-ordination between States 

263. If at any time it appears to the President that the public 
Provisions with respect interests would be served by the establishment of a 
to an'Inter-State Council. Council charged with the duty of_ 

(a) inquiring into and advising upon disputes which may have 
arisen between States ; 

(f>) investigating and discussing subjects in which some or all of 
the States, or the Union and one or more of the States, have 
a common interest ; or 

(c) making recommendations upon any such subject and in parti¬ 
cular, recommendations for the better co-ordination of policy 
and action with respect to that subject, 

it shall be lawful for the President by order to establish such a Council, 
and to define the nature of the duties to be performed by it and its 

organisation and procedure. 


t-Ind.Con, D.F. B (16 pages) 
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PART XII 


FINANCE, PROPERTY, CONTRACTS AND SUITS 

Chapter I—Finance 

General 


Interpretation. 


In this Part, unless the context otherwise 
requires,— 


(a) Finance Commission ’ means a Finance Commission constituted 
under Article 280 ; 


(t) “State” does not include a State specified in Part C of the First 
Schedule ; 


(c) references to States specified in Part C of the First Schedule 
shall include references to any territory specified in Part D of 
the First Schedule and any other territory comprised within the 
territory of India but not specified in that Schedule. 


Taxes not to be imposed 
eavo by authority of law. 


2S5 # No tax shall be levied or collected except 
by authority of law. 


2! 86. (1) Subject to the provisions of Article 267 and to the provi- 

Consolidated Funds and sions of this Chapter with respect to the assignment 
public accounts of India G f the whole or part of the net proceeds of certain 
and of the States. taxes and duties to States, all revenues received by the 

Government of India, all loans raised by that Government by the issue of 


treasury bills, loans or ways and means advances and all moneys received by 
that Government in repayment of loans shall form one consolidated fund to 
be entitled the Consolidated Fund of India/’ and all revenues received by 
the Government of a State, all loans raised by that Government by the issue 
of treasury bills, loans or ways and means advances and all moneys received 
by that Government in repayment of loans shall form one consolidated fund 


to be entitled “the Consolidated Fund of the State.” 


(2) All other public moneys received by or on behalf of the Govern¬ 
ment of India or the Government of a State shall be credited to the public 
account of India or the public account of the State, as the case may be. 

(3) No moneys out of the Consolidated Fund of India or the Consoli¬ 
dated Fund of a State shall be appropriated except in accordance with law 
and for the purposes and in the manner provided in this Constitution. 

207. (1) Parliament may by law establish a Contingency Fund in 
Contingency Fund, the nature of an imprest to be entitled “the Contingency 

Fund of India” into which shall be paid from time to time such sums as may 
be determined by such law, and the said Fund shall be placed at the disposal 
of the President to enable advances to be made by him out of such Fund for 
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the purposes of meeting unforeseen expenditure pending authorisation of 
such expenditure by Parliament by law under Article 115 or Article 116. 

(2) The Legislature of a State may by law establish a Contingency 
Fund in the nature of an imprest to be entitled “the Contingency Fund of the 
State” into which shall be paid from time to time such sums as may be 
determined by such law, and the said Fund shall be placed at the disposal of 
the Governor or Rajpramukh of the State to enable advances to be made by 
him out of such Fund for the purposes of meeting unforeseen expenditure 
pending authorisation of such expenditure by the Legislature of the State by 
law under Article 205 or Article 206. 

Distribution of Revenues between the Union and the States 

268. (1) Such stamp duties and such duties of excise on medicinal 

Duties levied by the Union and toilet preparations as are mentioned in the 
but collected and appropriated Union List shall be levied by the Government of 
by tbs States. India but shall be collected— 

(a) in the case where such duties are leviable within any State 

specified in Part C of the First Schedule, by the Government of 
India, and 

( b ) in other cases, by the States within which such duties are 
respectively leviable. 

(2) The proceeds in any financial year of any such duty leviable 
within any State shall not form part of the Consolidated Fund of India, but 
shall be assigned to that State. 

269. (l) The following duties and taxes shall be levied and 

r i axes levied and col- collected by the Government of India but shall be 
Iccted by the Union but assigned to the States in the manner provided in 
assigned to the States. clause (2), namely : — 

(a) duties in respect of succession to property other than agri¬ 
cultural land ; 

(i) estate duty in respect of property other than agricultural land; 

(c) terminal taxes on goods or passengers carried by railway, sea 

or air ; 

(d) taxes on railway fares and freights ; 

(e) taxes other than stamp duties on transactions in stock- 

exchanges and futures markets ; 

(0 taxes on the sale or purchase of newspapers and on advertise¬ 
ments published therein. 

(2) The net proceeds in any financial year of any such duty or tax, 
except in so far as those proceeds represent proceeds attributable to States 
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specified in Part C of the First Schedule, shall not form part of the 

Consolidated Fund of India, but shall be assigned to the States within 

which that duty or tax is leviable in that year, and shall be distributed 

among those States in accordance with such principles of distribution as 
may be formulated by Parliament by law. 

270. (l) Taxes on income other than agricultural 
income shall be levied and collected by the Govern¬ 
ment of India and distributed between the Union and 
the States in the manner provided in clause (2). 

(2) Such percentage, as may be prescribed, of the net proceeds in 
any financial year of any such tax, except in so far as those proceeds 
represent proceeds attributable to States specified in Part C of the first 
Schedule or to taxes payable in respect of Union emoluments, shall not 
form part of the Consolidated Fund of India, but shall be assigned to the 
States within which that tax is leviable in that year, and shall be distri¬ 
buted among those States in such manner and from such time as may be 
prescribed. 


Taxes levied and col¬ 
lected by the Union and 
distributed between the 
Union and the States, 


(3) For the purposes of clause (2), in each financial year such per- 
centage as may be prescribed of so much of the net proceeds of taxes on 
income as does not represent the net proceeds of taxes payable in respect 

of Union emoluments shall be deemed to represent proceeds attributable 
to States specified in Part C of the First Schedule. 

(4) In this article — 

(a) “taxes on income” does not include a corporation tax ; 

(f>) “prescribed” means — 

(i) until a Finance Commission has been constituted, prescribed 
by the President by order, and 

(//) after a Finance Commission has been constituted, prescribed 
by the President by order after considering the recommenda- 
tions of the Finance Commission; 

(c) “Union emoluments” includes all emoluments and pensions 
payable out of the Consolidated Fund of India in respect of 
which income-tax is chargeable. 

271. Notwithstanding anything in Articles 269 and 270, Parliament 
Surcharge on certain may at any time i ncrea se any of the duties or taxes 
dnUeo and taxes for referred to in those articles by a surcharge for purposes 
purposes of the Union. o{ the Union and the whole proceeds of any such 
surcharge shall form part of the Consolidated Fund of India. 



Constitution of India, Arts. 272 to 274 

272 % Union duties of excise other than such duties of excise on 
Taxes which are medicinal and toilet preparations as are mentioned in the 
levied and collected Union List shall be levied and collected by the Govern- 
by the Union and ment of India, but, if Parliament by law so provides, there 
may be distributed shall be paid out of the Consolidated Fund of India to the 
between the Union States to which the law imposing the duty extends sums 
and the States. equivalent to the whole or any part of the net proceeds 
of that duty, and those sums shall be distributed among those States in 
accordance with such principles of distribution as may be formulated by 
such law. 

273* (l) There shall be charged on the Consolidated Fund of India 
Grants in lieu of each year as grants-in-aid of the revenues of the 
export duty on jute States of Assam, Bihar, Orissa and West Bengal, in lieu 
and jute products. of assignment of any share of the net proceeds in each 

year of export duty on jute and jute products to those States, such sums 
as may be prescribed. 

(2) The sums so prescribed shall continue to be charged on the 
Consolidated Fund of India so long as any export duty on jute or jute 
products continues to be levied by the Government of India or until the 
expiration of ten years from the commencement of this Constitution, 
whichever is earlier. 

(3) In this article, the expression “prescribed” has the same mean¬ 
ing as in Article 270. 

274. (1) No Bill or amendment which imposes or varies any tax 
Prior recoramenda- 0 r duty in which States are interested, or which varies 
tion of President re- the meaning of the expression “agricultural income” as 
quired to Bills affecting defined for the purposes of the enactments relating to 
taxation in which Indian income-tax, or which affects the principles on 
States are interested. which under any of the foregoing provisions of this 
Chapter moneys are or may be distributable to States, or which imposes 
any such surcharge for the purposes of the Union as is mentioned in the 
foregoing provisions of this Chapter, shall be introduced or moved in either 
House of Parliament except on the recommendation of the President. 

(2) In this article, the expression “tax or duty in which States are 
interested” means— 

(а) a tax or duty the whole or part of the net proceeds whereof 

are assigned to any State; or 

(б) a tax or duty by reference to the net proceeds whereof sums 

are for the time being payable out of the Consolidated Fund 
of India to any State. 
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r: ■ (!) Such sums as Parliament may by law provide shall be 

grants from the Union charged on the Consolidated Fund of India in each year 

0 certain States. as grants-in-aid of the revenues of such States as Parlia¬ 

ment may determine to be in need of assistance, and different sums may be 
fixed for different States : 


Provided that there shall be paid out of the Consolidated Fund of India 
as grants-in-aid of the revenues of a State such capital and recurring sums 
as may be necessary to enable that State to meet the costs of such schemes 
of development as may be undertaken 1 y the State with the approval of the 
Government of India for the purpose of promoting the welfare of the Sche¬ 
duled Tribes in that State or raising the level of administration of the 

Scheduled Areas therein to that of the administration of the rest of the areas 
of that State : 

Provided further that there shall be paid out of the Consolidated Fund 

of India as grants-in-aid of the revenues of the State of Assam sums, capital 
and recurring, equivalent to— 

(a) the average excess of expenditure over the revenues during the 

two years immediately preceding the commencement of this 

Constitution in respect of the administration of the tribal areas 

specified in Part A of the table appended to Parargaph 20 of the 
Sixth Schedule ; and 

(&) the costs of such schemes of development as may be undertaken 

by that State with the approval of the Government of India for 

the purpose of raising the level of administration of the said 

areas to that of the administration of the rest of the areas of 
that State. 

(2) Until provision is made by Parliament under clause (l), the powers 
conferred on Parliament under that clause shall be exercisable by the Presi¬ 
dent by order and any order made by the President under this clause shall 
have effect subject to any provision so made by Parliament: 

Provided that after a Finance Commission has been constituted no 
order shall be made under this clause by the President except after consider¬ 
ing the recommendations of the Finance Commission. 


276. (1) Notwithstanding anything in Article 246, no law of the 

Taxes on professions, Legislature of a State relating to taxes for the benefit 

t ades, callings and em- G f the State or of a municipality, district board, local 

P oyments. board or other local authority therein in respect of 

professions, trades, callings or employments shall be invalid on the ground 
that it relates to a tax on income. 

(2) The total amount payable in respect of any one person to the State 
or to any one municipality, district board, local board or other local authority 
in the State by way of taxes on professions, trades, callings and employments 
shall not exceed two hundred and fifty rupees per annum : 
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Provided that if in the financial year immediately preceding the 
commencement of this Constitution there was in force in the case of any 
State or any such municipality, board or authority a tax on professions, 
trades, callings or employments the rate, or the maximum rate, of which 
exceeded two hundred and fifty rupees per annum, such tax may continue to 
be levied until provision to the contrary is made by Parliament by law, and 
any law so made by Parliament may be made either generally or in relation 
to any specified States, municipalities, boards or authorities. 

(3) The power of the Legislature of a State to make laws as aforesaid 
with respect to taxes on professions, trades, callings and employments shall 
not be construed as limiting in any way the power of Parliament to make 
laws with respect to taxes on income accruing from or arising out of profes¬ 
sions, trades, callings and employments. 

277. Any taxes, duties, cesses or fees which, immediately before 
Savings. the commencement of this Constitution, were being lawfully 

levied by the Government of any State or by any municipality or other local 
authority or body for the purposes of the State, municipality, district or 
other local area may, notwithstanding that those taxes, duties, cesses or fees 
are mentioned in the Union List, continue to be levied and to be applied to 
the same purposes until provision to the contrary is made by Parliament 

by law. 

278. (1) Notwithstanding anything in this Constitution, the Govern- 
Agreeu.ent with States in Part B m ent of India may, subject to the provisions of 

of the First Schedule with regard to clause (2), enter into an agreement with the 
certain financial matters. Government of a State specified in Part B of the 

First Schedule with respect to— 

(a) the levy and collection of any tax or duty leviable by the Govern¬ 
ment of India in such State and for the distribution of the 
proceeds thereof otherwise than in accordance with the provi¬ 
sions of this Chapter ; 

(fc) the grant of any financial assistance by the Government of India 
to such State in consequence of the loss of any revenue which 
that State used to derive from any tax or duty leviable under 
this Constitution by the Government of India or from any other 

sources; 

(c) the contribution by such State in respect of anj' payment made 
by the Government of India under clause (l) of Article 291, 

and, when an agreement is so entered into, the provisions of this Cnapter 
shall in relation to such State have effect subject to the terms of such 
agreement. 

(2) An agreement entered into under clause (l) shall continue in 
force for a period not exceeding ten years from the commencement of this 

Constitution : 
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Provided that the President may at any time after the expiration of 

five years from such commencement terminate or modify any such agreement 

if after consideration of the report of the Finance Commission he thinks it 
necessary to do so. 



p , , In the ^egoing provisions of this Chapter, “net proceeds” 

Calculation of net mea ns in relation to any tax or duty the proceeds thereof 

proceeds , etc. reduced by the cost of collection, and for the purposes of 

those provisions the net proceeds of any tax or duty, or of any part of any 

.-<° r A Uty : ~ ° r attnbutable t0 any area shall be ascertained and 

“ r f‘ ed by tbe Com Pt roller and Auditor-General of India, whose certificate 
shall be final. 

(2) Subject as aforesaid, and to any other express provision of this 
Chapter, a law made by Parliament or an order of the President may in 
any case where under this Part the proceeds of any duty or tax are, or may 
be assigned to any State, provide for the manner in which the proceeds 

which a b£ C3lculated> for the time from or at which and the manner in 
which any payments are to be made, for the making of adjustments 

ancillary y “ r “ 0ther ' “ d ,or a " F -identa! or 



t?- n * The President shall, within two years from thp mm 
Fmaoce c™,™. mencemeM 0 , this Constitution and the ™,,,* ,, 
expiration ol every fifth year or at such earlier time as the President 

shalT con 8 ist“ra ry Cha y ° rd " “ n , Sti,u,e » Fi “"« Commission which 
the President. 0 Cha,rraan a ” d «>>er members to be appointed by 

h- ... <2 < Par ‘' am ' nt b r la w determine the qualifications which shall 
e requisite for appointment as members of the Commission anH 
manner in which they shall be selected. t ^ le 

to the President's to^f d "* y °' ‘ h ' Com "’ iS5i< ”’ “ recommendations 

(a) the distribution between the Union and the States of the „«* 
proceeds of taxes which are to be, or may be, divided between 
them under this Chapter and the allocation between the State* 
of the respective shares of such proceeds ; 

(t) the principles which should govern the grants-in-aid of the 
revenues of the States out of the Consolidated Fund of India ; 

(c) the continuance or modification of the terms of any agreement 
entered into by the Government of India with the Government 

°! a °y State specified ln Part B of the First Schedule undeJ 

clause (1) of Article 278 or under Article 306 ; and 

(d) any other matter referred to the Commission by the President 
in the interests of sound finance. 
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(4) The Commission shall determine their procedure and shall have 

such powers in the performance of their functions as Parliament may bv 
law confer on them. 



. The President shall cause every recommendation made by 

Recommendations of the the Finance Commission under the provisions of this 

nee ommiseion. Constitution together with an explanatory memoran. 

dum as to the action taken thereon to be laid before each House of 
Parliament. 


Miscellaneous Financisl Provisions 


282. The Union or a State may make any grants for any public 
Expenditure de-frayable purpose, notwithstanding that the purpose is not one 
by the Union or a State with respect to which Parliament or the Legislature 
out of its revenues. of the State, as the case may be, may make laws. 



• The custody of the Consolidated Fund of India and the 

dated Funds tC ‘cn f t C0II80li ’ Contin * enc y Fund of India > the payment of moneys 
dated Funds, Contmgency mto such FundS) the withdrawal of moneys ther£ _ 

fr °T; * he CUSt ° K dy ° f P“ bllC m0neys ^ than those 
r ' credited to such Funds received by or on behalf of 

e overnment of India, their payment into the public account of India 

n the withdrawal of moneys from such account and all other matters 
connected with or ancillary to matters aforesaid shall be regulated by law 

made by Parliament, and, until provision in that behalf is so made, shall 
bo regulated by rules made by the President. 

(2) The custody of the Consolidated Fund of a State and the Con- 

wifhd ^ 01 3 State ’ thC payment of moneys into such Funds, the 

thoi . °! , m0neyS therelrorn : the custody of public moneys other than 

ernment 

bta * e ’ c their P^ment into the public account of the State and the 

whh or °, m ° neyS fr ° m SUCh aCC0Unt and 311 cther matters connected 
with or ancillary to matters aforesaid shall be regulated by law made bv 

shall 'fa! tUr ? Sta , te ’ and ’ Until provision in th at behalf is so made, 

State 2 C y ru es made by the Governor or Rajpramukh of the 


Custody of suitors’ deposits 
and other moneys received by 
Public servants and Courts. 



with 


All moneys received by or deposited 


(a) any officer employed in connection with the affairs of the 
Union or of a State in his capacity as such, other than 
revenues or public moneys raised or received by the Govern¬ 
ment of India or the Government of the State, as the case 
may be or 

(b) any Court within the territory of India to the credit of any 

cause, matter, account or persons, 
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shall be paid into the public account of India or the public account of the 
State, as the case may be. 

2S5. (1) The property of the Union shall, save in so far as Parlia- 

Exemption of property ment may by law otherwise provide, be exempt from 

of the Union from State all taxes imposed by a State or by any authority within 
taxation. a State. 

(2) Nothing in clause (l), shall, until Parliament by law otherwise 
provides, prevent any authority within a State from levying any tax on 
any property of the Union to which such property was immediately before 
the commencement of this Constitution liable or treated as liable, so long 
as that tax continues to be levied in that State. 


* 266. (l) No law of a State shall impose, or authorise the imposi- 

es notions as to imposition of tion 0 f, a tax Qn sa ] e Qr p urc hase of goods 
the sale or purchase of goods, where such sale or purchase takes place- 

(a) outside the State; or 

(t) in the course of the import of the goods into, or export of the 
goods out of, the territory of India. 

Explanation. — For the purposes of sub-clause (a), a sale or purchase 
s a e deemed to have taken place in the State in which the goods have 
actually been delivered as a direct result of such sale or purchase for the 
purpose of consumption in that State, notwithstanding the fact that under 
the general law relating to sale of goods the property in the goods has by 
reason of such sale or purchase passed in another State. 

(2) Except in so far as Parliament may by lav/ otherwise provide, 
no law of a State shall impose, or authorise the imposition of, a tax on 
the sale or purchase of any goods where such sale or purchase takes 
place in tne course of inter-State trade or commerce : 

Provided that the President may by order direct that any tax on 

the sale or purchase of goods which was being lawfully levied by the 

overnment of any State immediately before the commencement of this 

onstitution shall, notwithstanding that the imposition of such tax is 

contrary to the provisions of this clause, continue to be levied until the 
thirty-first day of March, 1951. 

. . No law made by the Legislature of a State imposing, or autho- 

using the imposition of, a tax on the sale or purchase of any such goods 
as have been declared by Parliament by law to be essential for the life of 
the community shall have effect unless it has been reserved for the 
consideration of the President and has received his assent. 

Exemption from 287. Save in so far as Parliament may by law 

taxes on electricity, otherwise provide, no law of .a State shall impose, or 
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authorise the imposition of, a tax on the consumption or sale of electricity 
(whether produced by a Government or other persons) which is— 

(a) consumed by the Government of India, or sold to the Govern¬ 
ment of India for consumption by that Government; or 

(fc) consumed in the construction, maintenance or operation of any 
railway by the Government of Indxa or a railway company 
operating that railway, or sold to that Government or any 
such railway company for consumption in the construction, 
maintenance cr operation of any railway, 

and any such law imposing, or authorising the imposition of, a tax on the 
sale of electricity shall secure that the price of electricity sold to the 
Government of India for consumption by that Government, or to any such 
railway company as aforesaid for consumption in the construction, main¬ 
tenance or operation of any railway, shall be less by the amount of the 
tax than the price charged to other consumers of a substantial quantity of • 
electricity. 

288. (1) Save in so far as the President may by order otherwise 
Exemption from taxation by provide, no law of a State in force immediately 
States in respect of water or before the commencement of this Constitution 
electricity in certain cases. shall impose, or authorise the imposition of, a tax 
in respect of any water or electricity stored, generated, consumed, distributed 
or sold by any authority established by any existing law or any lav/ made by 
Parliament for regulating or developing any inter-State river or river-valley. 

Explanation. — The expression “law of a State in force” in this clause 
shall include a law of a State passed cr made before the commencement of 
this Constitution and not previously repealed, notwithstanding that it or 
paits of it may not be then in operation either at all or in particular areas. 

(2) The Legislature of a State may by lav/ impose, or authorise the 
imposition of, any such tax as is mentioned in clause (1), but no such law 
shall have any effect unless it has, after having been reserved for the 
consideration of the President, received his assent; and if any such law 
provides for the fixation of the rates and other incidents of such tax by means 
of rules or orders to be made under the law by any authority, the law shall 
provide for the previous consent of the President being obtained to the 
making of any such rule or order. 

Exemption of property and income 2S9. (l) The property and income of a 
of a State from Union taxation. State shall be exempt from Union taxation. 

(2) Nothing in clause (l) shall prevent the Union from imposing, or 
authorising the imposition of, any tax to such extent, if any, as Parliament 
ma y by law provide in respect of a trade or business of any kind carried on 
by * or on behalf of, the Government of a State, or any operations connected 
therewith, or any property used or occupied for the purposes of such trade 
0r business, or any income accruing or arising in connection therewith. 
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(3) Nothing in clause (2) shall apply to any trade or business, or to any 
class of trade or business, which Parliament may by law declare to be 
incidental to the ordinary functions of government. 


290. Where under the provisions of this Constitution the expenses 
Adjustment in respect 0 f any court or Commission, or the pension payable to 
of certain expenses and or in respect of a person who has served before the 

pensi . 0DS ‘ commencement of this Constitution under the Crown in 

India or after such commencement in connection with the affairs of the 

Union or of a State, are charged on the Consolidated Fund of India or the 
Consolidated Fund of a State, then, if— 

(a) in the case of a charge on the Consolidated Fund of India, the 

court-or Commission serves any of the separate needs of a State, 

or the person has served wholly or in part in connection with 
the affairs of a State ; or 

(b) in the case of a charge on the Consolidated Fund of a State, the 

court or Commission serves any of the separate needs of the 

Union or another State, or the person has served wholly or in 

part in connection with the affairs of the Union or another 
State, 


there shall be charged on and paid out of the Consolidated Fund of the State 
or, as the case may be, the Consolidated Fund of India or the Consolidated 
Fund of the other State, such contribution in respect of the expenses or 
pension as may be agreed, or as may in default of agreement be determined 
by an arbitrator to be appointed by the Chief Justice of India. 


291. (1) Where under any covenant or agreement entered into by 

Privy purse sums of the Ruler o{ any Indian State before the commenceme nt 

B ’ this Constitution, the payment of any sums, free of 

tax, has been guaranteed or assured by the Government of the Dominion of 
India to any Ruler of such State as privy purse- 

la) such sums shall be charged on, and paid out of, the Consolidated 
Fund of India ; and 

(b) the sums so paid to any Ruler shall be exempt from all taxes on 
income. 


(2) Where the territories of any such Indian State as aforesaid are 
comprised within a State specified in Part A or Part B of the First Schedule, 
there shall be charged on, and paid out of, the Consolidated Fund of that 
State such contribution, if any, in respect of the payments made by the 
Government of India under clause (1) and for such period as may, subject to 

any agreement entered into in that behalf under clause (1) of Article 278 be 
determined by order of the President. ’ 
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Chapter II. _ Borrowing 

292. The executive power of the Union extends to borrowing upon 
Borrowing by the Gov. the security of the Consolidated Fund of India within 

emment of India. such limits, if any, as may from time to time be fixed 

by Parliament by law and to the giving of guarantees within such limits, if 
any, as may be so fixed. 

293. (1) Subject to the provisions of this article, the executive 
Borrowing by power of a State extends to borrowing within the territory 

States * of India upon the security of the Consolidated Fund of the 

State within such limits, if any, as may from time to time be fixed by the 
Legislature of such State by law and to the giving of guarantees within 
such limits, if any, as may be so fixed. 

(2) The Government of India may, subject to such conditions as may 
be laid down by or under any law made by Parliament, make loans to any 
State or, so long as any limits fixed under Article 292 are not exceeded, 
give guarantees in respect of loans raised by any State, and any sums 
required for the purpose of making such loans shall be charged on the 
Consolidated Fund of India. 

(3) A State may not without the consent of the Government of India 
raise any loan if there is still outstanding any part of a loan which has 
been made to the State by the Government of India or by its predecessor 
Government, or in respect of which a guarantee has been given by the 
Government of India or by its predecessor Government. 

(4) A consent under clause (3) may be granted subject to such condi¬ 
tions, if any, as the Government of India may think fit to impose. 

Chapter III— Property, contracts, rights, 
liabilities, obligations and suits 

Succession to property, assets, rights, 294 . As from the commencement 

liabilities and obligations in certain ca=e3, of this Constitution_ 

(a) all property and assets which immediately before such com¬ 

mencement were vested in His Majesty for the purposes of 
the Government of the Dominion of India and all property and 
assets which immediately before such commencement were 
vested in His Majesty for the purposes of the Government of 
each Governor’s Province shall vest respectively in the Union 
and the corresponding State, and 

(b) all rights, liabilities and obligations of the Government of the 
Dominion of India and of the Government of each Governor’s 
Province, whether arising out of any contract or otherwise, 
shall be the rights, liabilities and obligations respectively of 
the Government of India and the Government of each corres¬ 
ponding State, 
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subject to any adjustment made or to be made by reason of the creation 
before the commencement of this Constitution of the Dominion of Pakistan 
or of the Provinces of West Bengal, East Bengal, West Punjab and East 
Punjab. 

Succession to property, assets, rights, 2SS* (l) As from the commencement 

liabilities and obligations in other cases, of this Constitution_ 

(a) all property and assets which immediately before such com¬ 
mencement were vested in any Indian State corresponding to 
a State specified in Part B of the First Schedule shall vest in 
the Union, if the purposes for which such property and assets 
were held immediately before such commencement will there¬ 
after be purposes of the Union relating to any of the matters 
enumerated in the Union List, and 

(fc) all rights, liabilities and obligations of the Government of any 
Indian State corresponding to a State specified in Part B of 
the First Schedule, whether arising out of any contract or 
otherwise, shall be the rights, liabilities and obligations of the 
Government of India, if the purposes for which such rights 
were acquired or liabilities or obligations were incurred before 
such commencement will thereafter be purposes of the Govern¬ 
ment of India relating to any of the matters enumerated in the 
Union List, 

subject to any agreement entered into in that behalf by the Government 
of India with the Government of that State. 

(2) Subject as aforesaid, the Government of each State specified in 
Part B of the First Schedule shall, as from the commencement of this 
Constitution, be the successor of the Government of the corresponding 
Indian State as regards all property and assets and all rights, liabilities and 
obligations, whether arising out of any contract or otherwise, other than 
those referred to in clause (l). 

29S« Subject as hereinafter provided, any property in the territory 
Property accruing by G f India which, if this Constitution had not come into 
escheat or lapse or a3 operation, would have accrued to His Majesty or, as the 
bona vacantia. case may be, to the Ruler of an Indian State by escheat 

or lapse, or as bona vacantia for want of a rightful owner, shall, if it is 
property situate in a State, vest in such State, and shall, in any other case, 
vest in the Union: 

Provided that any property which at the date when it would have 
so accrued to His Majesty or to the Ruler of an Indian State was in the 
possession or under the control of the Government of India or the Govern¬ 
ment of a State shall, according as the purposes for which it was then 
used or held were purposes of the Union or of a State, vest in the Union 
or in that State. 

Explanation . — In this article, the expressions “Ruler” and “Indian 
State” have the same meanings as in Article 363. 
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297. All lands, minerals and other things of value underlying the 
Things of value lying ocean within the territorial waters of India shall vest 

within territorial waters i n the Union and be held for the purposes of the 
to vest in the Union. Union. 

298. (l) The executive power of the Union and of each State shall 
Power to acquire pro- extend, subject to any law made by the appropriate 

perty. Legislature, to the grant, sale, disposition or mortgage 

of any property held for the purposes of the Union or of such State, as the 
ca3e may be, and to the purchase or acquisition of property for those 
purposes respectively, and to the making of contracts. 

(2) All property acquired for the purposes of the Union or of a State 
shall vest in the Union or in such State, as the case may be. 

299. (1) All contracts made in the exercise of the executive power of 

Contracts. the Union or of a State shall be expressed to be made by the 

President, or by the Governor or the Rajpramukh of the State, as the case 
may be, and all such contracts and all assurances of property made in the 
exercise of that power shall be executed on behalf of the President or the 
Governor or the Rajpramukh by such persons and in such manner as he may 
direct or authorise. 

(2) Neither the President nor the Governor nor the Rajpramukh shall 
be personally liable in respect of any contract or assurance made or executed 
for the purposes of this Constitution, or ior the purposes of any enactment 
relating to the government of India heretofore in force, nor shall any person 
making or executing any such contract or assurance on behalf of any of them 
be personally liable in respect thereof. 

300. (1) The Government of India may sue or be sued by the name 
Suits and Proceedings, of the Union of India and the Government of a State 

may sue or be sued by the name of the State and may, subject to any provi¬ 
sions which may be made by Act of Parliament or of the Legislature of such 
State enacted by virtue of powers conferred by this Constitution, sue or be 
sued in relation to their respective affairs in the like cases as the Dominion 
of India and the corresponding Provinces or the corresponding Indian States 
might have sued or been sued if this Constitution had not been enacted. 

(2) If at the commencement of this Constitution— 

(a) any legal proceedings are pending to which the Dominion of India 
is a party, the Union of India shall be deemed to be substituted 
for the Dominion in those proceedings; and 

(t) any legal proceedings are pending to which a Province or an 
Indian State is a party, the corresponding State shall be deemed 
to be substituted for the Province or the Indian State in those 
proceedings. 


“For the student of constitutional law nothing 

© 

would suffice but a thorough-going analysis of many 
decisions and an impressionistic treatment would be 
but vexation.” 

(Charles Evans Hughes , Chief Justice of the Supreme Court 
of America.) 

“ A thorough-going analysis of many decisions” 
—This is what you will find in this book. 


“Such merit as the present work may possess 
must, then, consist in its systematic arrangement, 
and in the fact that, with reference to the constitu¬ 
tional principles which are discussed, it fully sets 
forth the processes of judicial reasoning by which 
they have been established, it suggests the corollaries 
which may be drawn from them, and it indicates 
the relations which they bear to one another and to 
the more general doctrines of American public law. 


Whenever space has seemed to permit, the 
author has reproduced the language of the Federal 
Supreme Court. This has necessitated many, and, at 
times, extended quotations. It is believed, however, 
that this practice will commend itself to the reader. 
Since the character of this work requires in any case 
that the arguments should be given, the authoritative 
language of the nation’s highest tribunal is certainly 
preferable to a statement by a commentator of his 
understanding of the Court’s ruling or reasoning.” 


(From the Preface to the First Edition of Willoughby’s Consti¬ 
tutional Law of the United States). 


It may modestly be claimed that the above 
passage fairly represents the lines on which this book 
also has been prepared. 



THE 

CONSTITUTION OF INDIA 



Volume III. 

PART XI 

RELATIONS BETWEEN THE UNION 

AND THE STATES 

CHAPTER I. 

Legislative Relations. 

Distribution of Legislative Facers. 

245. (1) Subject to the provisions of this Consti¬ 
tution, Parliament may make laws for the whole or 
any part of the territory of India, and the Legisla¬ 
ture of a State may make laws for the whole or 
any part of the State. 

(2) No law made by Parliament shall be deemed 
to be invalid on the ground that it 'would have extra¬ 
territorial operation. 

Government of India Act, 1935 
“Distribution of Powers. 

99. (l) Subject to the provisions of this Act, the Federal 
Legislature may make laws for the whole or any part of British 
India or for any Federated State, and a Provincial Legislature may 
make laws for the Province or for any part thereof. 

(2) Without prejudice to the generality of the powers conferred 
by the preceding sub-section, no Federal law shall, on the ground 
that it would have extra-territorial operation, be deemed to be 
invalid in so far as it applies_ 

(a) to British subjects and servants of the Crown in any part 
of India; or 

Lind. Con. D.F. 1. 


Extent of laws 
made by Parlia¬ 
ment and by the 
Legislatures of 
States. 
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(b) to British subjects who are domiciled in any part of India 

wherever they may be; or 

(c) to, or to persons on, ships or aircraft registered in British 

India or any Federated State wherever they may be; or 

(d) in the case of a law with respect to a matter accepted in 

the Instrument of Accession of a Federated State as a 
matter with respect to w r hich the Federal Legislature 
may make laws for that State, to subjects of that State 
wherever they may be; or 

(e) in the case of a law for the regulation or discipline of a 

naval, military, or air force raised in British India, to 
members of, and persons attached to, employed w r ith or 
following, that force, w T herever they may be.” 

Jammu and Kashmir 

Part XI of the Constitution applies to the State of Jammu and 
Kashmir w r ith certain exceptions and modifications_See Art. 370 (l) 

read with the Constitution (Application to Jammu and Kashmir) 
Order, 1954 (14-5-1954). 

These exceptions and modifications are indicated under the 
respective articles under the heading “Jammu and Kashmir.” 

Cognate Provisions. 

Amendment seeking to make any change in Ch. I of Part XI—Procedure for 
such amendment—See Art. 368. 

Synopsis 

1. Scope of the article. 

2. Retrospective effect. 

3. Sovereignty of the Legislature. 

4. Theory of separation of powers. 

5. The Legislature and the Execu¬ 

tive. 

6. The Legislature and the Judi¬ 

ciary. 

7. The Executive and the Judi¬ 

ciary. 

8. Delegation of power by Legisla¬ 

ture—General. 

(a) Delegation, an unavoidable 

necessity in all modern 
States. 

(b) Limits to delegation of 

legislative power: Eritish 
and American theories. 

(c) British theory. 

(d) American theory. 

(e) Difference between Ameri¬ 

can and British theories 
summed up. 


(f) Position under the Indian 
Constitution : Legislature 
has no plenary power of 
delegation. 

i (g) Permissible limits of dele¬ 
gation. 

(h) Importance of the Delhi 

Laics Act case . 

(i) Propositions deducible from 

matters actually decided 
by the Delhi Laics Act 
case. 

(j) Reasoning in the Delhi 
I Laws Act case —Principle 
j deducible from—Essential 
f legislative power cannot 

be delegated. 

(k) Conditional and subsidiary 

legislation. 

(l) Different conclusions cn 

similar reasoning. 

(m) Effect of Delhi Laws Act 
case summed up. 
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Note 1 


(n) Difficulty of defining prin¬ 

ciples precisely is no rea¬ 
son for denying their 
existence. 

(o) Certain admitted limita¬ 

tions on power of legisla¬ 
tive delegation. 

(p) Power to enact specific 

kind of legislation cannot 
be delegated. 

(q) Express provision in Con¬ 

stitution permitting dele¬ 
gation. 

(r) Conferment of administra¬ 

tive authority. 

I) (s) Sub-delegation of power. 

(t) Legislative practice. 

9. Essential legislative power can¬ 
not be delegated : Princi¬ 
ples. 

(a) General principle estab¬ 

lished by Supreme Court 
decisions. 

(b) Principle explained. 

(c) Basis of view : Construc¬ 

tion of Constitution. 

(d) Theory of separation of 

powers. 

(e) Delegatus non potest dele¬ 

gare . 

(f) Sovereignty of Legislature. 

j (g) Abdication or self-efface¬ 
ment by Legislature. 

(h) Control over subordinate 

agency. 

(i) “Legislation,” meaning of. 

(j) Principle as settled by Delhi 

Laws Act case approxi¬ 
mates to American theory. 

(k) Essential and subsidiary 

matters—No satisfactory 
tests of distinction. 

(l) Duty of Court in applying 

principles. 

(m) Significance of principle 
settled by Delhi Laws 
Act case : Check on exces¬ 
sive growth of executive 
power. 


(n) Some examples of dele. 

gated legislation. 

(o) Power to repeal existing 

law. 

(p) Power to create offences. 

(q) Power of taxation. 

(r) Power to constitute Courts 

and Tribunals. 

10. Conditional legislation. 

(a) General. 

Illustrations . 

(aa) State of Bombay v.Narottam 
Das . 

(b) Emperor v. Benoarilal . 

(c) Power of State Government 

to refer cases to Special 
Court for trial. 

(d) Power to add new items to 

those specifically men¬ 
tioned. 

(e) Power to exempt from pro¬ 

visions of an Act. 

(f) Power to vary or substitute 

conditions of licence. 

(g) Power to extend duration j 
of Act. 

(h) The power to terminate the 
operation of an Act. 

(i) Other illustrative cases. 

11. Subordinate or ancillary legisla¬ 

tion. 

12. Retrospective laws. 

12a. Validating laws -— See under 
Note 6. 

13. “Subject to the provisions of this 

Constitution.” 

14. “Law.” 

15. Territorial extent of legislative 

power. 

(a) Extra-territorial laws. 

(b) State Legislatures. 

(bb) Principle of sufficient terri¬ 
torial nexus and taxation 
power of a State — See 
Note 6 on Art. 286. 

(c) Some general presumptions 

as to extra-territoriality. 

(d) Territorial waters. 

16. Constitutional validity of statutes 

—General principles. 


1. Scope of the article.-Part XI of the Constitution, dealing 
with the relations between the Union and the States, contains two 
c apters. The first chapter (Arts. 245-255) deals with the legislative 
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relations and the second chapter (Arts. 256-263) deals with the 

administrative relations. This article defines the territorial limits of 

the legislative powers of the Indian Parliament and State Legislatures 

respectively. Article 246 relates to the distribution of legislative 

powers between the Union Parliament and State Legislatures with 

regard to the matters as to which they are respectively entitled to 

make laws. These two articles correspond to Ss. 99 and 100 of the 
Government of India Act, 1935. 

2. Retrospective effect._The validity of Acts passed prior to 

the Constitution must be determined with reference to the provisions 

then in force and provisions of this article or Art. 246 have no 
bearing on the question. 1 


3. Sovereignty of the Legislature. _ It has been seen in 
art III— General that our Constitution-makers have not adopted 
the British principle of supremacy of the Parliament, according to 
which the British Parliament is an omnipotent body, the validity of 
whose enactments is not open to question in any Court of law. (See 
Part IU— General, Notes 5 and 6.) In other words, the Indian 

Article 245 — Note 2 

'uTnZrS <P 1 V [AIR V 38 ° 20] : 1 L R (1951 > N *g 646 : 52 Cri L Jour 
1140 (FB), Shcoshankar v. M. P. State Govt. (The C. P. & Berar Prohibition 

Act was passed in the year 1938 and its validity will have to be determined by 

reference to the relevant provisions of the Govt, of India Act, 1935, and not 

with reference to Arts. 245 and 246 read with the entries in the Legislative 
Lists in the Constitution.) 


1954 Hyd 227 (228,229) (Pr 2)[AIB V 41C 5] : ILK (1954) Hyd 783 (DB), Sarwarlal 
v. State of Hyderabad. (The Constitution cannot be interpreted retrospectively 
and any enactment inconsistent with its provisions is not void in the sense that 

LT r ® xl3ted - Art - 246 of the Constitution should be similarly construed. 
The two Hyderabad Regulations 25 and 69 of 1359-F, having been passed before 
the inauguration of the Constitution, any decision on the unconstitutionality 
of their provisions, which is given after 26th January, 1950, should guard against 
the Constitution of India being given retrospective effect. Case-law relied on ) 
1951 All 816 (817) (Pr. 7) [A I R V 38 0 199] : I L R (1952) 1 All 862 : 52 Cri L 
Jour 1471 (DB), Sagar Mai v. The Slate. (Distribution of powers under Art. 246 
is prospective and not retrospective. The words “subject to the other provi- 
s,ons of this Constitution”, in Art. 372, do not mean that laws which had 
been passed by the Central Legislature before the 26th January, 1950, automati¬ 
cally cease to have effect because the subjeot has now been made a State 
subject. The Essential Supplies (Temporary Powers) Act, 1946 which is a 
Central Act passed before the commencement of the Constitution does not 
therefore, cease to be in force on the 26th January 1950 because the subjeot it 
deals with has been made a ‘State’ subject.) 

[See also 1951 Nag 317 (319) (Pr. 9) [A I R V 38 C 95] : I L R (1950) Nag 898, 
Thakurdas v. Motibhai. (Sections 74, 100 and 107 of the Govt, of India Act, 
1935, have no application to enactments passed by Provincial Legislatures before 
the coming into force of the Government of India Act. The C. P. and Berar 

Religious and Charitable Trusts Act is not ultra vires the powers of the Provin¬ 
cial Legislature.)] 
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Legislature is not a “sovereign body” in the sense in which the 
British Parliament is a “sovereign body” 1 . The “non-sovereign” 
character of the Legislatures in India is the result not only of the 
enactment of Fundamental Rights in the Constitution and the 
provisions of Art. 13, but of the very fact that the Indian Legislature, 
unlike the British Parliament, derives its power from a written 
Constitution and hence, every enactment that it passes is liable to be 
tested from the point of view of its conformity to the provisions of 
the Constitution. As observed by Mahajan, J., (as he then was) in In re 
the Delhi Laics Act, 1912, 2 “the doctrine of ultra vires has no roots 
whatever in a country where the doctrine of supremacy of Parliament 
holds the field. The sovereignty of Parliament is an idea funda¬ 
mentally inconsistent with the notions which govern inflexible and 
rigid constitutions existing in countries which have adopted any 
scheme of representative Government.” 

In this connection, attention may be drawn to the opening words 
of Art. 245 “subject to the provisions of this Constitution,” which 
govern the law-making powers of both the Parliament and State 
Legislatures. In contrast with this, the powers of the British Parlia¬ 
ment are not subject to any limitations whatsoever. As instances of 
the constitutional provisions limiting the powers of the Indian 
Legislature may bo mentioned the Fundamental Rights enacted in 
Part III of the Constitution and the allocation of subjects of 
legislation to the Union and the State Legislatures under Art. 246 
read with the Legislative Lists in the Seventh Schedule. Not only 
are there no Fundamental Rights under the English Constitution 
(See Part III— General, Note 5), but the British Parliament is 
entitled to enact laws on any subject whatsoever. 

It must also be mentioned that the British Parliament is not a 
purely legislative body, but is also a constituent body, 3 and can pass 
laws affecting the Constitution with the same ease as it can pass 
ordinary laws. But the Indian Legislatures are, normally, purely 
legislative bodies. The Constitution, no doubt, provides a machinery 
for the amendment of the Constitution. But a law making such 

Article 245—Note 3 

1. 1950 Orissa 157 (166) (Pr 22) [AIR V 37 0 26] : I L R (1950) Cut 222 : 51 Cri 
L Jour 1189 (FB), Prahalad Jena v. State, 

[See 1951 S C 332 (371, 372, 401) [AIR V 38 C 56] : 1951 S 0 R 747 (889, 985) 
(SC), In re Delhi Laics Act , 1912, (Per Mahajan and Muhherjea, JJ .— 
The constitutional position in India approximates more closely to the American 
model than to the English model — Varadachariar J.’s view in Benoari Lai 
Sarma's case, AIR 1943 F C 36 (FC) approved.)] 

2. 1951 S C 332 (371) [AIR V 38 C 56] : 1951 S C R 747 (888) (SC). 

3 . 1951 S C 332 (371, 372, 396) [A I R V 38 C 56] : 1951 S C R 747 (889, 969) 
(SC), In re Delhi Laws Act, 1912, 
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amendment cannot (subject to certain exceptions) be passed in the 
same way as ordinary laws but requires special procedure-see 
Art. 368. In this connection, reference may be made to Dicey’s Law 
of the Constitution where he points out the characteristics of 
non-sovereign legislative bodies. Among these, he emphasizes the 
point that a non-sovereign legislative body (like the Pre-Constitution 
Indian Legislature constituted under the Acts of the Imperial 
Parliament,) had no power to make any law altering the provisions 
of the Act under which it was constituted. 4 

With regard to the sovereign character of the British Parliament, 
the following passage from the judgment of Kania, C. J., in the Delhi 
Laws Act case r> may be quoted : 

“Under the English Constitution the British Parliament with 
its legislative authority in the King and the two Houses of 
Parliament is supreme and its sovereignty cannot be challenged 
anywhere. It has no written Charter to define or limit its power 
and authority. Its powers are a result of convention but are now 
recognised as completely absolute, uncontrolled and unfettered. Sir 
Cecil Carr in his book on English Administrative Law at 
page 15 observes : 

‘A more basic difference between the Constitutions of the 
United States and Britain is the notorious fact that Britain has 
no written Constitution, no fundamental statute which serves as 
a touchstone for all other legislation and which cannot be altered 
save by some specially solemn and dilatory process. In Britain 
the King in Parliament is all powerful. There is no Act which 
cannot be passed and will not be valid within the ordinary 
limits of judicial interpretation .... Even Magna Carta is not 
inviolate .... The efficient secret of the English Constitution 
was the close union and nearly complete fusion of the executive 
and legislative powers. In other words by the system of Cabinet 
Government the executive authority is entrusted to a com¬ 
mittee consisting of members of the dominant party in the 
Legislature and in the country.’ 

“In Ilalsbury’s Laws of England, Vol. VI, Art. 429, it is 
further stated that it is for this reason that there is no law which 
the King in Parliament cannot make or unmake whether relating 
to the Constitution itself or otherwise ; there is no necessity as in 
States whose Constitutions are drawn up in a fixed and rigid form 

4. Introduction to the Study of the Law of the Constitution by A. V. Dicey, 9th 
Edition, pages 99-100. 

[See also 1951 S C 332 (336, 353) [A I R V 33 C 56] : 1951 S C R 747 (760, 761, 

821, 822) (SC), In re Delhi Laws Act, 1912.] 

5. 1951 8 C 332 (335) [AIR V 33 C 56] : 1951 S C R 747 (SC), In r e Delhi Laws 
Act, 1912. 
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and contained in written documents for the existence of a judicial 
body to determine whether any particular legislative Act is within 
the constitutional powers of Parliament or not; and laws affecting 
the Constitution itself may be enacted with the same ease and 
subject to the same procedure as ordinary laws.” 

It will be seen that the characteristics of the supremacy of the 

British Parliament mentioned in the above passage are lacking in 

Legislatures under the Indian Constitution. To that extent, therefore, 

as already stated, they cannot be said to be sovereign bodies like the 
British Parliament. 


But within the limits imposed by the Constitution, the Indian 
Legislature has plenary powers of legislation. It was held even with 
reference to the Indian and Colonial Legislatures functioning under 
Acts of the Imperial Parliament that such Legislatures were not mere 
delegates or agents of the Imperial Parliament but had in their own 
allotted fields, plenary powers of legislation, of the same nature and 
extent as those of the Imperial Parliament. 0 The position of the 
Legislature under the Indian Constitution is in no way inferior to that 
of the pre-Constitution Indian Legislature or the Colonial Legislatures 
in this respect. In fact, as Fazl Ali, J., put it in In re Delhi Laws Act , 
191 Our present Parliament, though it may not be as sovereign 
as the Parliament of Great Britain, is certainly as sovereign as the 
Congress of the United States of America and the Legislatures of 
other independent countries having a federal constitution.” Thus, 
when it is said that the Indian Parliament and State Legislatures are 
not sovereign bodies, it is only meant that they are not sovereign 
bodies like the British Parliament, and that their powers are limited 
by the Constitution, and no limitation on the plenary character of the 
legislative powers of such Legislatures is implied. 

As to the bearing of legislative sovereignty on the power of the 

Legislature to delegate its authority to the executive or administra¬ 
tive or other body, see Note 9. 


6. 1933 P C 16 (18) [AIR V 20] (PC), Croft v. Dunphy. 

( 78) ILR 4 Cal 172 (180) : 5 Ind App 178 (PC), Empress.v. Burak. 

1954 Bom 261 (268) [AIR V 41 0 76] : I L R (1954) Bom 647 (DB), Cantonment 
Board Poona v. Western India Theatres Ltd. 

(1892) 1892 App Cas 437 (442): 61 L J P C 75, Maritime Bank of Canada v. Neu 
Brunswick. 


11884) 0 App Cas 117 (132): 53 L J P C 1, Hodge v. Queen. 

[See 1935 PC 158 (163) [A I R V 22] (PC), British Coal Corporation v. King. 
(Held that S. 91 of the British North America Act, 1807, did, by nectssary 
intendment, invest the Dominion Parliament in cases within its jurisdiction, 
with the power to regulate or prohibit appeals in Criminal case 3 to the King in 
Council with the result that that power was validly exercised by S. 17 of the 
Criminal Code Amendment Act, 1933, of Canada. Nadan v. The King, (1926) 
1926 App Cas 482, Explained.)] 

7 . 1951 S C 332 (353) [AIR V 38 C 56] : 1951 S C R 747 (821) (SC). 
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4. Theory of separation of powers —Willis in his Constitu¬ 
tional Law of the United States 1 defines the doctrine of separation 
of governmental powers as follows : 

The doctrine of separation of governmental powers means, 
theoretically, that there are different departments, or branches of 
government, acting as agents of the sovereign people; that there 
are governmental functions corresponding with such branches; and 
that each one has, as its own, powers possessed by no one of the 
others, which it cannot delegate to any other branch of the govern¬ 
ment, which cannot be exercised by any other branch of the 
government, which it cannot be compelled to exercise by any other 
department, and of which it cannot be deprived by any other 
branch of the government; and that it cannot exercise any of 
the powers of any other branch of government, or deprive such 
branch of its powers, or compel it to exercise them.’* 

The powers of the Government for this purpose are divided into 
three classes as legislative, executive and judicial. The Legislature 
makes, the Executive executes and the Judiciary construes the law. 2 

The doctrine of separation of powers is considered an essential 
principle underlying the American Constitution. 3 In this connection, 
the following passage from the judgment of Mukherjea, J., in the 
Delhi Laws Act case 4 may be quoted : 

Article 245 — Note 4 

1. Constitutional Law of the United States by Willis, 1936, p. 130. 

2. (1825) 6 Law Ed 253 (263) : 10 Wheat 1, Way man v. Southard. 

3. (1881) 26 Law Ed 377 (387) : 13 Otto 168, Kilboum v. Thompson. (It is 
believed to be one of the chief merits of the American system of written 
constitutional law, that all the powers entrusted to Governments, whether state 
or national, are divided into the three grand departments of the executive, the 
legislative and the judicial. That the functions appropriate to each of these 
branches of the government shall bo vested in a separate body of public servants 
and that the perfection of the system requires that the lines which separate 
and divide these departments shall be broadly and clearly defined. It is also 
essential to the successful working of this system that the persons entrusted 
with power in any one of these branches shall not be permitted to encroach 
upon the powers confided to the others but that each shali by the law of its 
creation be limited to the exercise of the powers appropriate to its own depart¬ 
ment and no other. To these general propositions there are in the Constitution 
of the United States some important exceptions.) 

(1928) 277 U S 189 (201, 202) : 72 Law Ed 845, Springer v. Philippine Islands. 
(The existence in the various constitutions of occasional provisions expressly 
giving to one of the departments powers which by their nature otherwise 
would fall within the general scope of authority of another department 
emphasises rather than casts doubts upon, the generally inviolate character of 
this basic rule.) 

(1879) 25 Law Ed 496 (501) : 99 U S 700, Union Pacific Railroad Company v. 
United States. 

4. 1951 S C 332 (393, 394) [AIR V 38 C 56]: 1951 SCR 747 (962,963) (SC), In re 
Delhi Laws Act, 1912. 
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“The modern doctrine of ‘separation of powers’ was a leading 
tenet in the political philosophy of the 18th century. It was 
elaborated by Montesquieu in his “L’esprit des lois” in explanation 
of the English political doctrine and was adopted, in theory at 
least, in all its fullness and rigidity by the constitution-makers of 
America. The Constitution of America provides for the separation 
of the governmental powers into three basic divisions—the execu¬ 
tive, the legislative, and the judicial—and the powers appertaining 
to each department have been vested in a separate body of public 
servants. It is considered to be an essential principle underlying 
the constitution that powers entrusted to one department should 
be exercised exclusively by that department without encroaching 
upon the powers confided to others. As is said by Cooley: ‘The 
different classes of power have been apportioned to different depart¬ 
ments; and as all derive their authority from the same instrument, 
there is an implied exclusion of each department from exercising 
the functions conferred upon the others’.” 

The following passage from the judgment of Fazl Ali, J., in the 
same case 5 is also worth quoting as bringing out the meaning and 
purpose of the doctrine and how it came to be considered an essential 
principle of the American Constitution : 

The second principle on which reliance was placed was said 
to be founded on the well-known doctrine of ‘separation of powers’. 
It is an old doctrine which is said to have originated from Aristotle 
but, as is well known, it was given great prominence by Locke 

and Montesquieu. The doctrine may be stated in Montesquieu’s 
own words : 

In every government there are three sorts of power : the 
legislative ; the executive in respect to things dependent on the 
law of nations ; and the executive in regard to matters that 
depend on the civil law . . . When the legislative and the execu¬ 
tive powers are united in the same person, or in the same body 
of magistrates, there can be no liberty ; because apprehensions 
may rise, lest the same monarch or senate should enact tyran¬ 
nical laws, to execute them in a tyrannical manner. Again there 
is no liberty, if the judiciary power be not separated from the 
legislative and the executive. Were it joined with the legislative, 
the life and liberty of the subject would be exposed to arbitrary 
control; for the judge would be then the legislator. Were it 
joined to the executive power, the judge might behave with 
violence and oppression. There should be an end of everything, 
were the s ame man or the same body, whether of the nobles or 

5. 1951 8 C 332 (350) (Pr 58) [A I R V 38 0 56] : 1951 S 0 R 747 (SC), In re 
Uelhi Laws Act, 1912. 
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of the people, to exercise those three powers, that of enacting 
laws, that of executing the public resolutions, and of trying the 
causes of individuals.’ Montesquieu’s Spirit of Laws, Vol. 1, 
by J. V. Pritchard, 1914, Edn. pp. 162-3. 

“ The doctrine found many enthusiasts in America and w r as 
virtually elevated to a legal principle in that country. Washington 
in his fare-well address, said : 

‘The spirit of encroachment tends to consolidate the powers of 
all governments in one, and thus to create, whatever the form of 
government, a real despotism.* 

John Adams wrote on similar lines as follows: 

‘It is by balancing one of these three powers against the 
other two that the efforts in human nature towards tyranny 
can alone be checked and restrained and any degree of freedom 
preserved.* Vide, Works, Vol. I, p. 186. 

“These sentiments are fully reflected in the Constitutions of the 
individual States as well as in the Federal Constitution of America. 
Massachusetts in her Constitution, adopted in 1780, provided that, 
‘in the government of this common-wealth the legislative depart¬ 
ment shall never exercise the executive and judicial powers or 
either of them : the executive shall never exercise legislative and 
judicial powers or either of them ; the judicial shall never exercise 
legislative and executive powers or either of them ; to the end 
that it may be a government of laws and not of men.' Willoughby’s 
Constitution of the United States, Vol. Ill, 1616. 

“The Constitutions of 39 other States were drafted on similar 
lines, and so far as the Federal Constitution of the United States 
was concerned, though it does not expressly create a separation of 
governmental powers, yet from the three Articles stating that the 
legislative power vests in Congress, the judicial power in the 
Supreme Court and the executive power in the President, the rule 
has been deduced that the power vested in each branch of the 
Government cannot be vested in any other branch, nor can one 
branch interfere with the power possessed by any other branch. 
This rule has been stated by Sutherland, J., in Springer v. 
Government of the Philippine Islands 0 in these words : 

‘It may be stated then, as a general rule inherent in the 
American constitutional system, that unless otherwise expressly 
provided or incidental to the powers conferred, the Legislature 
cannot exercise either executive or judicial power; the Executive 
cannot exercise either legislative or judicial power; the Judiciary 
cannot exercise either executive or legislative power*.” 


6. (1928) 277 U S 189 (201) : 72 Law Ed 845. 
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Although, as a matter of constitutional theory, the American 
Constitution is based on the doctrine of separation of powers which 
requires that each of the three great governmental powers must be 
exercised only by the particular department concerned and cannot 
be exercised by or delegated to any other department, it has, as a 
matter of fact, been very much modified in practice and is far from 
being a rigid and inelastic principle. 7 In this connection the following 
passage from Constitutional Law* of the United States 8 by 
Professor Willis may be usefully quoted: 

“Tho doctrine was undoubtedly impliedly written into our 
Constitution because of the influence of Locke, Montesquieu, and 
Cromwell's Institute of Government. It is in the spirit of seven¬ 
teenth-century English history, when the three departments of 
government in England were fighting for their independence. The 
President represents a Tudor or Stuart King ; Congress represents 
Parliament; and the courts of the United States, the courts of 
England. Yet after 1688, England departed from this doctrine and 
has never returned to it. However, the framers of the Constitution, 
after copying what they regarded as English practice and Montes¬ 
quieu's theory, themselves further emasculated the doctrine by 
their system of checks and balances ; and in the remaining history 
of the United States, the Supreme Court has changed the law of 
the separation of powers, until now it is very different from what 
it was when it left the hands of the Fathers. State supremo courts 
have followed the example of the United States Supreme Court. It 
is, therefore, an open question whether or not we now have this 
doctrine at all under United States constitutional law." 


Corwin in his The Constitution and what it means 

today 9 observes as follows : 

“Articles I, II and III set up the framework of the National 
Government in accordance with the doctrine of the Separation of 
Powers of ‘the celebrated Montesquieu’ which teaches that there 
are three, and only three, functions of government, the ‘legislative,* 
the executive’ and the ‘judicial,’ and that these three functions 
should bo exercised by distinct bodies of men in order to prevent 
an undue concentration of power. Latterly the importance of this 
doctrine as a working principle of government under the Constitu¬ 
tion has been much diminished by the growth of Presidential 
leadership in legislation, by the increasing resort by Congress to 
tho practice of delegating what amounts to legislative power to 

7. 1951 S C 332 (393, 394) [A I R V 38 C 56] : 1951 8 C R 747 (963) (SC), In re 
Delhi Laws Act , 1912 . 

8 * Willis, Constitutional Law of the United States, 1936 Ed, page 135. 

9. “The Constitution and What it Means Today” 11th Edition 1954 P. 2. 
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the President and other administrative agencies, and by the mer¬ 
gence in the latter of all three powers of government according to 
earlier definitions thereof.” 

In Hampton J. B. and Co. v. United States 10 Taft, C. J., 
observed as follows : 

It is a breach of the national fundamental law if Congress 
gives up its legislative power and transfers it to the President, or to 
the judicial branch, or if by law it attempts to invest itself or its 
members with either executive power or judicial power. This is not 
to say that the three branches are not co-ordinate parts of one 
government and that each in the field of its duties may not invoke 
the action of the two other branches in so far as the action invok¬ 
ed shall not be an assumption of the constitutional field of action 
of another branch.” 

So also, in Story’s Constitution 11 the following passage 

occurs: 

But when we speak of a separation of the three great depart¬ 
ments of Government and maintain that that separation is 
indispensable, to public liberty, we are to understand this maxim in 
a limited sense. It is not meant to affirm that they must be kept 
wholly and entirely separate and distinct, and have no common 
link of connection or dependence, the one upon the other, in the 
slightest degree. The true meaning is that the whole power of one 
of these departments should not be exercised by the same hands 
which possess the whole power of either of the other departments; 

and that such exercise of the whole would subvert the principles of 
free constitution.” 

It has been seen above that the federal constitution of the 
United States does not expressly create a separation of governmental 
powers and that the principle of separation is only an implied 
principle which has been deduced by the Courts and jurists from the 
articles of the constitution stating that the legislative power vests in 
the Congress, the judicial power in the Supreme Court and the exe. 
cutive power in the President. The Australian constitution (the 
Commonwealth of Australia Constitution Act, 1900 (63 & 64; Viet., 
ch. 12), Sections 1, 61 and 71) is similar to the Federal constitution 
of America in this respect. But the Canadian constitution (the 
British North America Act, 1867 (80 & 31 Viet., Ch. 3), S. 9) only 
provides that the executive Government is vested in the Queen, and 
does not contain corresponding provisions as to the vesting of legis¬ 
lative and judicial powers. 

10 . (1928) 72 Law Ed 624 (629) : 276 U S 394 (406). 

11 . Story’s Constitution, S. 525—Quotation taken from judgment of Mukherjea, 

J.,in Inre Delhi Laws Act , 1912 , 1951 SCR 747 at pp. 963.964: AIR 1951 S C 
332 (SC). 
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The Indian Constitution is like the Canadian Constitution in this 
respect. Under Art. 63, it is provided that the executive power of 
the Union shall be vested in the President and under Art. 154 it is 
provided that the executive power of the State shall be vested in the 
Governor. There are no corresponding provisions as regards the 
vesting of the legislative and judicial powers. Further, the Constitu¬ 
tion has adopted the principle of ministerial responsibility and has 
thus adopted the British system of Parliamentary executive as oppos¬ 
ed to the Presidential system which is in vogue in America. The 
adoption of the principle of ministerial responsibility to the Legisla¬ 
ture means necessarily the fusion of the executive and the legislative 
organs, and the rejection of the theory of separation of powers of the 
American Constitution. 12 In In re the Delhi Laws Act, 1912, 13 
Mukherjea, J., observed as follows : 

It does not admit of any serious dispute that the doctrine of 
separation of powers has, strictly speaking, no place in the system 
of Government that India has at the present day under her own 
Constitution or which she had during the British rule. Unlike the 
American and Australian Constitutions, the Indian Constitution 
does not expressly vest the different sets of powers in the different 
organs of the State. Under Art. 53, cl. (l), the executive power is 
indeed vested in the President, but there is no similar vesting pro¬ 
vision regarding the legislative and the judicial powers. Our Con¬ 
stitution, though federal in its structure, is modelled on the British 
Parliamentary system, the essential feature of which is the respon¬ 
sibility of the Executive to the Legislature. The President, as the head 
of the Executive, is to act on the advice of the Council of Ministers, 
and this Council of Ministers, like tho British cabinet, is a ‘hyphen 

which joins, a buckle which fastens, tho legislative part of tho 
State to the executive part’.” 

Although the Constitution has not adopted the principle of 
separation of powers, the scheme of the Constitution is clearly that 
there must be three departments of the Government primarily 
responsible for the discharge of the three main divisions of 

12. 1951 S C 332 (394, 395) [A. I R V 38 C 56] : 1951 S C R 747 (965, 966) (S C), 
In re Delhi Laws Act, 1912. 

19ol All 257 (307) [AIR V 38 C 51] : ILR (1951) 1 All 269 (FB), Motilal v. Uttar 
Pradesh Qovt. 

19 °'\ Pfl, ‘ 1 <31) (Pr 21) [(S) AIR V 42 0 U : ILR 33 Pat 690 (SB), Brij Bhukan 
v. . . 0. Siwan. (“The Articles of our Constitution do not divide and esta- 

13 areaa ol ^ack an ^ white”—These observations of Ramaswami J. in AIR 
a Pat 194 adopted—Observations of Lakshmikant Jha C. J. in AIR 1952 Pat 

8U 8gesting that the American doctrine of separation of powers has been 
adopted in our Constitution held to be wrong.) 

• 1951 S C 332 (394, 395) [AIR V 38 C 56J : 1951 S 0 R 747 (965, 966) (SC). 
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governmental power. 14 

See also Art. 50, Note 1 (Separation of Judiciary and Execu¬ 
tive); Art. 53, Note 6 (Meaning of executive power); Art. 226 
Note 162 (Meaning of judicial power). As to delegation of power by 
Legislature to the Executive, see Notes 8, 9, 10 and 11. 

5. The Legislature and the Executive. _ The meaning of 
executive power has been considered in Note 6 on Art. 53. It has 
been there pointed out that the executive power of the Government 

C J ° nfined t0 Carryin § out the laws passed by the Legislature 
but that it includes in addition the general power of administerin'* 

public affairs and that executive power would cover the residue of 
governmental power not assigned specifically to other bodies and 
organs of Government. This view finds support from the views of a 
writer in the Yale Law Journal, cited by Prof. Willis in his Consti¬ 
tutional Law of the United States. Referring to the views of the 
above writer, Prof. Willis 1 says : “He finds difficulty in defining 
executive power except as including all governmental power which is 
not a part of the process of legislation or adjudication, that is the 
power which is concerned mostly with the management and execution 
of pubhc affairs.” In tho same paragraph, Prof. Willis observes: 
The executive function is the function of administering public affairs 

and enforcing or carrying out the law.” The same view has also been 
expressed by the Supreme Court. 14 

f s P^ e ^bis broad connotation of the executive power, the term 
executive’ refers primarily to that branch of the Government which 
puts the laws into execution as distinguished from the legislative or 
judicial branches. The body that deliberates and enacts laws is legis. 
lative; the body that judges and applies the law in particular cases is 

judicial; and the body that carries the law into effect or superintends 
the enforcement of them is executive. 2 

1 v" Vte/f f/ C p 49 <5 , 56) ,L ( ®! AI ? Y. 42 ° 84] ; 1955 2 S C R 225 (SC), Sam Jawaya 
. State of Punjab. ( The Indian Constitution has not indeed recognized the 

dMtnne of separation of powers in its absolute rigidity but the functions of the 

different parts or branches of the Government have been sufficiently differentiated 

and consequently it can very well be said that our Constitution does not 

contemp ate assumption by one organ or part of the State, of functions that 
essentially belong to another.”) 

[See 1951 S C 332 (346, 347) [A I B V 38 C 56]: 1951 S C R 747 (796 798) (8 D 
In re Delhi Laics Act , 1912.] ' ' 9 
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*• Constitutional Law of the United States by Prof. Willis, 1936 Edition, p. 131 . 

la. 1955 S C 649 (655) [(S) AIR V 42 C 84]: 1952-2 SCR 225 (SC), Earn Jawaya 

v. t>tate of Punjab. (It may not be possible to frame an exhaustive definition of 

what executive function means. Ordinarily the executive power connotes the 

residue of governmental functions that remain after legislative and judicial 
functions are taken away.) 

2. Wharton’s Law Lexicon, 14th Edition, p. 388. 
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Thus, the position of the Executive under the Constitution is one 
of subordination to the Legislature. In fact, the legislative power is, 
in a certain sense, the supreme power in the State. On this point, 
Leacock 8 observes as follows in his Elements of Political Science: 

“In a certain sense, inasmuch as the making of the law is 
logically antecedent to its execution and to decisions as to its 
meanings, the legislative power is the chief power of Government. 
‘The legislative power,’ says Judge Story in his Commentaries on 
the Constitution, is the great and overruling power in every free 
Government.’ Looked at in a purely theoretic light, the executive 
function of the Government (the carrying out of the law) appears 
in a quite mechanical and secondary aspect.” 

The imposition of penalties for violation of law, that is the 

creation of an offence, is a legislative and not an executive or judicial 
function. 4 

The legislative power does not include the power to make 

appointment of officers for the purpose of enforcing the law, which is 
an executive power. 6 

See also Art. 53, Note 4. 


6. The Legislature and the Judiciary. —‘Legislative power’ 
has been defined as power to create rights, powers, privileges, or im. 
munities and their correlatives, as well as status, not dependent upon 
any previous rights, duties, etc., (or for the first time), that is, appa¬ 
rently the power of creating antecedent legal capacities and liabilities. 
Judicial power’ has been defined as the power to create some right 
or duty dependent upon a previous right or duty, that is, apparently, 
power to create remedial legal capacities and liabilities. 1 Prof. Willis 


3. Leacock’s Elements of Political Science, 1921 Edition, pages 135, 136 

M1944) 88 Law Edn. 1350 (1354) : 322 U S 398 (404), Steuart & Bros. y. 
Bowles. 


(1892) 36 Law Edn. 591 (594) : 144 D S 677 (687), United Slates v. Eaton. (It 

necessary that a sufficient statutory authority should exist for declaring an a< 
or omission a criminal offence.) 

[See however (1883) 9 App Cas 117 (132) : 53 L J P 0 1, Ilodge v. The Queei 
' , Legislature has power under British North America Act, 1867 t 
en rust to Board of Commissioners to enaot regulations in nature o’f police c 
unicipa regulations of a merely local character for the good government c 

e Mno^ 6 * 0 * aUf * t ^ ere ^ fco create offences and annex penalties thereto.)] 

• ( ) 277 U S 189 (202): 72 Law Edn. 845, Springer v. Philippine Islandi 

I, W““?t of managers of Government property or business is essen 

li ^, an e ** CQt * ve act which the Legislature is without capacity to perforc 
duecJy or through any of its members.) 

! Article 245 — Note 0 

. onstitotional Law of the United States by Willis, 1936, p. 131. 

cL 00 W L E 183 (2U >' Rola Co - (Australia) Proprietary Ltd. v 
monwealth. ( Slarke /.—The true function ot judicial power is, to investi 
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in his Constitutional Law of the United States 3 observes as 
follows: 

1 The creation of remedial rights generally is a function legisla. 
tive in nature as much as the creation 1 of antecedent rights. In fact, 
without remedial rights there would be no antecedent rights. Per- 
haps, it would be better to say that it is a legislative function to 
make all substantive law and a judicial function finally to deter¬ 
mine constitutional jurisdiction and the application of substantive 
law to specific facts. Fact-finding bulks large in the judicial func¬ 
tion. It includes more than drawing syllogistic conclusions. The 
legislative function then is general and relates to the future, whereas 

the judicial function is specific, final and ordinarily relates to the 
past.” 

Thus, to declare what the law is or has been is a judicial power. 
To declare what the law shall be is a legislative power. 3 In other 
words, it is the province of the Judiciary only to expound the law as 
it is and not to speculate upon what is best for the community which 
is the function purely of the Legislature. 4 


gate, declare and enforce rights and obligations on present or past facts, by 
whatever authority such facts are ascertained or determined, and under laws 
supposed already to exist—-Reference taken from AIR 1955 Hyd 257 (259).] 

2. Constitutional Law of the United States by Willis, 1936, p. 131. 

3. 1944 F C 86 (90) [AIR V 31] (F C), Basanta Chandra v. Emperor. (Per 
Spens C. J —The distinction between a ‘legislative’ act and a ‘judicial’ act is 
well-known, though in particular instances it might not be easy to say whether 
an act should be held to fall in one category or the other. The Legislature is 
only authorised to enact laws—Direction that a proceeding pending in Court is 
discharged is judicial and not a legislative act.) 

(1804) 2 Law Edn. 276 (278) : 2 Cranch 272 (277), Ogden v. Blackledge. 

4. (1902) 1902 App Cas 484 (496) : 71 L J K B 857, Janson ,v. Driefontein 
Consolidated Mutes , Ltd . 

(1908) 63 Law Edn. 150 (158) : 211 U S 210 (226), Prentis v. Atlantic Coast 
Line Co. 

(1894) 38 Law Edn. 488 (489) : 162 U S S84, United States v. Alger. 

(1816) 4 Law Edn. 579 (605) : 4 Wheat 316, M'Culloch v. The State of 
Maryland. (Where the law is not prohibited and is really calculated to effect 
any of the objects entrusted to the Govt., for the Court to undertake to inquire 
into the degree of its necessity, would be to pass the line which circumsoribes 
the judicial department and to tread on legislative ground.) 

(1815) 3 Law Edn. 769 (780) : 9 Cranch 388 (422, 423), The Neriede, Bennett, 
Master. (In applying international law, the Court is not concerned with the 
question whether there should be reciprocation or retaliation for the acts or the 
policy of a foreign nation with regard to the nationals of the country to which 
the Court belongs. This question is for the Government. If it decides to reci¬ 
procate or retaliate, it can get a law passed for the purpose. And when such 

a law is passed, the Court will give effect to it. Till then the Court will apply 
the international law as it is.) J 

(1804) 2 Law Edn. 276 (278) : 2 Cranch 272 (277), Ogden v. Blackledge. 
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Although the Court can hold a statute passed by the Legislature 
as ultra vires its powers under the Constitution, it is not open to a 
Court in other cases to disregard an enactment of a Legislature even 
if it be proved that in passing the enactment the Legislature had made 
a mistake or had been deceived. If a mistake has been committed, the 
Legislature alone can correct it and the Court cannot sit in judgment 
on the Legislature as to the wisdom or justice of the legislation . 6 The 
reasonableness of the law passed by the Legislature can, however, be 
questioned in a Court in certain cases, where the question is relevant 
for determining the constitutionality of the statute, as under Art. 19. 
(See Art. 19, Note 20.) See also Note 16. 

The Court cannot issue any writ or process against the Legisla¬ 
ture to prevent it from passing an unconstitutional law . 6 

As stated already, the Legislature is not concerned with the deter¬ 
mination or the enforcement of antecedent legal rights in individual 
cases but is only concerned with the creation of such rights, generally, 

to be capable of enforcement in individual cases through Courts here¬ 
after. 


[See (1869) 19 Law Edn. 482 (488) : 8 Wall 533, Veazie Bank v. Fenno. (The 
Judicial cannot prescribe to the legislative department of the Government limi¬ 
tation upon the exercise of its acknowledged powers. The power to tax may be 
exercised oppressively upon persons but the responsibility of the Legislature 
is not to the Courts but to the people by whom its members arc elected. If a 
particular tax bears heavily upon a Corporation or a class of Corporations, it 
cannot for that reason only be pronounced contrary to the Constitution.) 

(1869) 19 Law Edn. 95 (98) : 7 Wall 433, The Pacific Insurance Co. v Soule. 
(Where the power of taxation exercised by Congress is warranted by the 
Constitution as to inode and subject, it is necessarily unlimited in its nature 
Congress may prescribe the basis, fix the rates and require payment as it may 
eem proper. Within the limits of its constitution it ia supremo in its action. 

No power of supervision or control is lodged in either of the other departments 
of the Govt.)] 


[See also (1877) 24 Law Edn. 154 (157) : 94 U S 260, South Ottawa v. Perkins. 
(Tho existence of a law is a judicial question to be decided by the Courts. The 
doctrine of estoppel is totally inapplicable in such a case. There can be no 
estoppel in the way of ascertaining the existence of a law. Bonds issued by 
Municipality without legist.live authority are void and Municipality is not 
estopped from denying the existence of such authority.)] 

5. (1893) 1893 App Cas 104 (123) : 62 L J P C 33, Lebraior Co. v. The Queen. 

v ™ Pa 7 I* f LaW Edn ' 1234 U242) : 304 U S 144 d53), United Stales 
■ arolcne Products Co. (Where the question of a rational basis for legis- 

ion w ose constitutionality.ia attacked depends upon facts beyond the sphere 

j i«al notice, such facts may properly be made tho subject of judicial 

quiry and the constitutionaiity of a statute predicated upon the exHtnc! 

* ^ ing * ** court 

6 c v 38 0 351: ILR < 1951 ’ 3 “ * '“>• 


l.Ind. Con, D.F. 2. 


Article 245 
Note 6 
Pt 5 



Article 245 

Note 6 

Pt. 7 


EXTENT OF LAWS BY PARLIAMENT AND STATE LEGISLATURES 

If any enactment disposes of a case by the vigour of the enact¬ 
ment itself without leaving to the judiciary the power to pass appro¬ 
priate orders with reference to the law in force at the time of the 
order, it may be open to the objection of judicial functions being usurped 
by the Legislature. 7 Thus, a direction that a proceeding pending in a 
Court is discharged is clearly a judicial act and not the enactment of a 
law and such a direction by the Legislature in an enactment passed by 
it will be void as it is a direct disposal of cases by the Legislature itself. 8 
But where the Legislature enacts a rule of law applicable to certain facts 
which are to be ascertained by Courts, it would be essentially an exercise 
of enacting power though the new law may vary or reiterate the earlier- 
law. The exercise of such a power would obviously be different from the 
exercise of judicial power inasmuch as the essential characteristics of a 
judicial function, namely, adjudication on facts and interpretation of law 
would be wanting in such a case. 9 In the undermentioned case 10 an Act 
was impugned on the ground that it adjudicated instead of legislating 
but the contention was rejected. 

In a civil dispute between two parties, for the Legislature to inter¬ 
fere and pass a law upholding the claim of one of the parties instead 
of allowing the matter to be decided by a Court of law in due course 
would be unconstitutional. Such a law would be a violation of Art. 14. 11 
(See also Art. 14 Notes 8 and 27.) 

Although the Legislature cannot directly override a judicial deci¬ 
sion, it can alter the law as settled or declared by judicial decisions. 13 

7. 1955 Hyd 257 (259) (Pr 6) [(S) AIR V 42 0 75] : ILR (1954) Hyd 766 (DB), 
Sarvaiah v. Narsing Eao, 

8. 1944 F C 86 (90, 91) [AIR Y 31] (FC), Basanta Chandra v. Emperor* (AIR 
1944 F C 1 (FO), distinguished,) 

[See (1899) 43 Law Edn. 1041 (1053) : 174 U S 445 (478), Stephen v. Cherokee 
Nation, (“And while it is undoubtedly true that Legislatures cannot set aside 
the judgments of Courts, compel them to grani new trials, order the discharge 
of offenders, or direct what steps shall be taken in the progress of a judicial 
enquiry, the grant of a new remedy by way of review has been often sus¬ 
tained under particular circumstances.”)] 

9 . 1955 Hyd 257 (259) (Pr 6) [(S) AIR V 42 C 75] : ILR (1954) Hyd 766 (DB), 
Sarvaiah v. Narsing Eao, (AIR 1952 Pat 166, distinguished.) 

10. 1955 Pat 1 (31) (Pr 21) [(S) AIR V 42 C l] : I L R 33 Pat 690 (SB), Brij 

Bhukan v. S, D. O., Siiuan, (Bihar Land Encroachment Act (31 of 1950)_ 

Though there is no scope for judicial determination by the Collector, the Act 
cannot be declared invalid simply because it is so drafted that instead of giving 
any judicial discretion to the Collector it finally lays down and indicates the 
action which has to be taken against the person in possession of public property 
within the meaning of the Act.) 

11 . 1953 S C 215 (220) [AIR V 40 C 52] : 1953 SCR 1129 : ILR 32 Pat 375 
(SC), Ram Prasad v. State of Bihar, (AIR 1952 Pat 194, Reversed.) 

12 . 1934 P 0 45 (49) [AIR V 21] (PC), Bharat Insurance Co, Ltd, v. Income-tax 
Commissioner , Punjab. 
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1955 Pat 1 (32) (Pr 21)*[(S) AIR V 42 C 1] : ILR 33 Pat 690 (SB), Brij Bhukan 
v. S. D. 0., Siwan. (As under the English system, it will be open to the Legis¬ 
lature under our Constitution to override the effect of a judicial decision °by 
legislation provided the legislation does not violate any of the articles of the 

Constitution and is not in contravention of Fundamental Rights as guaranteed 
by the Constitution.) 

1955 Hyd 257 (258, 259) [(B) A I R V 42 C 75] : I L R (1954) Eyd 766 (DB), 
Sarvaiah v. Narsing Rao. 

1951 Bom 438 (Pr 3) [AIR V 38 C 99] : ILR (1952) Bom 890 (DB), Jamnadas 
Prabhudas v. Commr. of Income-tax, Bombay City. (Article 141 does not mean 
that the law once declared by the Supremo Court cannot be altered by aDy 
competent Legislature.) 

I960 Mad 324 (332) (Pr 10) [AIR Y 37 C 148J : 61 Cri L Jour 754 (DB), In re 
E. P. T, Valyudan. 

1943 Pat 346 (350) [A I R V 30] : 44 Cri L Jour 809 (DB), Jailal Sahu v, 

Emperor. (A decision of the Federal Court on a constitutional matter (not 

being a question of conflict between different Legislatures) having been given 

on certain premises, no Legislature can enact legislation which will affect the 

validity of the promises but if the same or similar results can be reached by 

legislation, the validity of which depends on different premises, the previous 

decision will be no bar. In other words, a Legislature may, if it can, get round 
the decision but may not override it.) 

[Sec also 1944 F C 1 (8) [AIR V 31] : 45 Cri L Jour 413 (FC), Piare Dusadh v. 

Emperor. (Legislature can pass Act validating proceedings of a Court retros- 
pectively.)] 

See also Craies on Statute Law, Fifth Edition, 1952, page 57. 

13. (1901) 1901 App Cas 426 (436) : 70 L J K B 905, Taff Vale Railway Co v 

Amalgamated Society of Railway Servants. [This decision is superseded by th= 
Trade Disputes Act , 1906.) 

(1837) 150 E R 1030 (1032, 1033) : 7 L J Ex 42, Priestley v. Folder. (This 
decision was superseded by the Employers' Liability Act , 1880 ) 

14. 1955 Hyd 257 (258, 259) (Prs 6, 7, 8, 9) [(S) A I R V 42 0 75] : I L R ( 1954 ) 
Hyd 766 (DB), Sarvaiah v. Narsing Rao. (It is open to the Legislature acting 
within the sphere of its constitutional authority to pass a validating statute or 
o give a retrospective effect to a new statute notwithstanding the fact that the 
earlier law governing the same matter is declared by Courts of law as invalid 
unenforceable or inoperative. No doubt, the competency of the Indian Legis’ 
tature to enact laws does not confer on it the right of a judicial nature. But 
a oug investigation of disputes on facts and enforcement of liability on the 

asis oreof may be purely a judicial function, the Legislature is not precluded 
y at reason from passing laws which may settle the law for the future or 
even regu ate past disputes by being given a retrospective operation. 

Ihe first sub-section of S. 31 of the Hyderabad Houses (Kent, Eviction and 
Kease) Control Act merely enacts the replacement of an earlier order and the 
o er sub-section does not pronounce on the merits of the cases but merely lavs 

12 °u d n r f a ° d deCiSi0DS given Under the Hyderabad Rent Control 

enactment r* de8med *° ^ aS far as poseible - orders under the new 

enactment. The application of the new law to the facts of each case is left to 
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For examples of decisions superseded by legislation, see the under¬ 
mentioned cases. 13 In exercise of its legislative power, under the Cons- 
titution, a Legislature can retrospectively validate a piece of legisla¬ 
tion which has been judicially declared to be unconstitutional. 14 (See 
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also under Art. 246 Note 15.) An alteration by the Legislature of 
the law as settled by the decisions of the Courts does not raise any 
inference that those decisions were wrong or even that those who had 
proposed the alteration were of that opinion. 15 (See also Art. 141 
Note 6.) 

7. The Executive and the Judiciary_The body that 

deliberates and enacts laws is legislative; the body that judges and 
applies the laws in particular cases is judicial, and the body that 
carries the laws into effect or superintends the enforcement of them 
is executive. 1 Thus, in a sense and in a purely theoretical light, the 
executive function of the Government (the carrying out of the law) 
is a mechanical and secondary one. (See Art. 53, Notes 4 and 6.) 
The executive must respect the decisions of the judiciary and can 
avoid their due operation only by appropriate legislation. 2 In Rex v. 

the judicial authorities and the pending proceedings are not decided by the 
force of the new enactment. 

It follows that the argument impugning S. 31 on the ground that it tres¬ 
passes on the judicial functions of a Court of law is incorrect. The section in 
substance is an exercise of the incidental power of varying a rule of law and 
making a new law retrospective and this is a function which the Legislature 
is competent to perform effectively under Item 18 of List 2 of the 7th Schedule 
of the Constitution. Hence S. 31 of the Hyderabad Houses (Rent, Eviction and 
Lease) Control Act of 1954 is not ultra vires the legislative powers of the 
Hyderabad Legislative Assembly : 

Held, further that consistently with the view that the enactment of a 
new rule of law with retrospective effect was a proper exercise of the legislative 
function and within the competence of the State Legislature, the right to apply 
in revision under S. 21 rested in the applicants if the orders impugned suffered 
from the defects referred to in that section.) 

{’51) 1951 All L Jour 620 (621) (DB), Ram Niicas v. The State of Uttar Pradesh. 

(No limitation on the power of a Legislature to enact validating statutes.) 

1951 Bom 438 (439) (Pr 4) [A I R V 38 C 99] : I L R (1952) Bom 590 (DB), 
Jamnadas Prabhudas v. Commissioner of Income-tax , Bombay City. (Amend¬ 
ment of provisions of Income-tax Act which was contrary to decision of 
Supreme Court wa9 upheld and it was held that Art. 141 did not mean that 
the law once declared by the Supreme Court could not be altered ty a com¬ 
petent Legislature.) 

[ See also 1946 P C 169 (172) [AIR V 33 C 49] : 47 Cri L Jour 933 (PC), Kumar 
Singh Chhajor v. Emperor . (Affirming the view of the Federal Court in A.I.R. 
1944 F C 1 (FC), viz., that Ordinance 19 of 1943 was a valid exercise of legis¬ 
lative power which included the power of validation.) 

1944 F C 1 (11) [AIR V 31]‘.45 Cri L Jour 413 (FO), Piare Dusadh v. Emperor . 
{Held, Ordinance 19 of 1943 was passed in exercise of power of validation 
which was ancillary to the power to deal with the subject specified in the 
legislative list.)] 

15. 1934 P C 45 (49) [AIRY 21] (PC), Bharat Insurance Co. Ltd . v. Income 
Tax Commissioner Punjab. 

Article 245 — Note 7 

1. Wharton’s Law Lexicon, 14th Edition, p. 388. 

2. 1953 Mad 41 (47, 48) (Pr 910) [A I R V 40 C 17] : 1953 Cri L Jour 224 (DB), 
In re A. K. Gopalan. 
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Speyer , s Lord Reading C. J., observed as follows : 

“This is the King’s Court; we sit here to administer justice 
and to interpret the laws of the realm in the King’s name. It is 
respectful and proper to assume that once the law is declared by a 
competent judicial authority, it will be followed by the Crown.” 

Again in Eastern Trust Co. v. MaKenzie Mann and Co., 4 Sir George 
Farwell observed : 

“It is the duty of the Crown and of every branch of the 
executive to abide by and obey the law. If there is any difficulty 
in ascertaining it, the Courts are open to the Crown to sue, and it 
is the duty of the executive in cases of doubt to ascertain the law, 
in order to obey it, not to disregard it.” 

The Constitution distinctly provides for the maintainability of 
suits by or against the Government both of the Union and of the 
States. 6 See Art. 300. Similarly, proceedings under Arts. 32 and 
226 can also be taken against the Government. (See Art. 226, 
Note 27.) But when a matter is in the absolute discretion of the 
executive, the Court cannot interfere and if injustice has been done 
by the executive, remedy lies with the Legislature. 0 Similarly, Courts 
have no political power, which belongs only to the executive, and 
Courts cannot decide any political question. 7 Where a question arises 

3 . (1916) 1 K B 695 (CIO) : 85 L J K B 630. 

4 . 1915 P C 106 (2) (109) [A I R V 2] (P C). (Where the right to money is sub 
judice and the money is held in medio by the Court the executive Govern¬ 
ment has no discretion to dispose of such money without the order of the Court 
and the fact that no procedure analogous to a petition of right exists, in a 
colony does not authorise the interference by the Crown with private rights, but 
where a question of legal right is in doubt, the executive Government should 
apply to the Court to determine the question.) 

5 . See (1895) 39 Law Ed. 1092 (1100, 1101) : 158 U S 564 (583), Be Debs . (Right 
of Government to use force does not preclude right to appeal to Courts for a 
judicial determination and for the exercise of all their powers of prevention.) 

6. See (1900) 44 Law Ed 654 (656) : 177 U S 20, Quaclcenbush v. United States . 

(When through mistake or misapprehension or for any other reason injustice 

has been done Congress has the power to accord relief, but the Courts cannot 

of their own motion revise the grounds of action taken in the constitutional 
exercise of executive power.) 

7. (1912) 66 Law Ed 377 (379) : 223 U S 118 (133), Pacific States Telephone A 
Telegraph Company v. Oregon . (Whether or not a State has ceased to be re- 
publican in form within the meaning of the guaranty in U. 8. Constitution 
Art. 4, S. 4, because of its adoption of the initiative and referendum is not a 
judicial question but a political one which is solely for the Congress to determine.) 

(1902) 46 Law Ed 634 (545) : 184 U 8 270, Terlinden v. Ames. (The question 
whether power remains in a foreign state to carry out its treaty obligations is 
in its nature political and not judicial and the Courts ought not to interfere with 
the conclusions of the political department in that regard—The existence of the 
treaty between U.S. and Prussia which has been repeatedly recognised by both 
the Governments as still in force notwithstanding the incorporation of Prussia 
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into the German Empire, cannot be questioned by the judicial departments in 
proceedings for a writ of habeas corpus to prevent the extradition of a fugitive 
rom Prussia who is held under extradition proceedings under the Treaty as 
the question is a politicil one and the Court must accept the determination 
thereof by the political department of the Government ) 

(1901) 45 Law Ed 448 (457) : 180 U S 109 (124), Neely v. Henkel. (It is not com¬ 
petent for the judiciary to make any declaration upon the question of the 
ength of time during which Cuba may be rightfully occupied and controlled by 
the II S. m order to effect its pacification _ it being the function of the 
political branch of Government to determine when such occupation and con- 

fro!n S Cuba C ) eaSe the,:elole whea the troops of U. S. shall be withdrawn 

(1839) 10 Law Ed 226 (228): 13 Peters 415 (420), Williams v. Suffolk Insurance 
Company. (Government of U.S. A. foreign Department denying the sovereignty 
of Buenos Ayres over Falkland Islands _ The Court of II s a u ft 
this and cannot go behind it_To what sovereignty any island’or’oountry belongs 
is a question which often arises before Courts in the exercise of a maritime 
jurisdiction and also in actions on policies of insurance_The action of political 
branches of Governments in a matter that belongs to them is conclusive: FostoV 
Neilson, (1829) 7 Law Ed 415 and Garcia v. Lee, (1838) 9 Law Ed 1176 Foil 1 
(1829) 7 Law Ed 415 (433) : 2 Pet 253 (307), Foster and Flam v Neilson (1a 
a controversy between two nations concerning national boundary, the Comts o“ 

Government)'^ “ * b "" bj ‘ b “ to iU o.n 

[See (1916) 90 L.. Ed 1432 (MG) : 328 D 3 5 19 (556), Cole,™. C , «„. 
(Suit questioning validity of division of State into Congressional districtions for 
election purposes _ “To sustain this action would cut very deep into the very 
being of Congress. Courts ought not to enter this political thicket. The 
remedy for unfairness in districting is to secure State legislatures that will 
apportion properly, or to invoke the ample powers of Congress. The Constitu 
tion has many commands that are not enforceable by Courts because they 
clearly fall outside the conditions and purposes that circumscribe judicial 

aotlon . The Constitution has left the performance of many duties in 

our Governmental scheme to depend on the fidelity of the executive and 

legislative action and, ultimately, on the vigilance of the people in exercising 
their political rights.”) fa 

(1907) 51 Law Ed 351 (356) : 204 U S 24 (32), Wilson v. Shaw. (Subsequent 
ratification by Congress is a sufficient answer to the contention that the 
title of the United States to the Panama Canal Zone was not acquired as 
provided in the Act of June 28, 1902 by treaty with the Ropublio of Columbia ) 
(1890) 34 Law Ed 691 (696) : 137 U S 202 (212), Jones v. United States. (In 
U. S. A., who IS the sovereign, dc jure or de facto, of a territory is not a judi¬ 
cial but a political question, the determination of which by the legislative and 
executive departments of aDy government conclusively binds the judges as 
well as all other officers, citizens and subjects of that government.) 

{1827) 6 Law Ed 537 (540) : 12 Wheat 19 (30), Martin v. Mott . (Authority to 

decide whether the exigencies contemplated in the Constitution of the U. S 

and the Act of Congress in which the President has the authority to call forth 

the militia to execute the laws of the Union, suppress insurrections and repel 

invasions, have arisen, is exclusively vested in the President and his decision 
is conclusive upon all other persons.)] 

[See also (1890) 34 Law Ed 222 (231) : 135 U S 403, Ex parte Baiz. (The certi¬ 
ficate of the Secretary of State ia evidence to prove the diplomatic character of 
a person accredited as a minister by the government of the U. S.) 
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as to whether a foreign Government is or is not an independent 
foreign State, the matter is for the decision of the executive and the 
Court will act on information supplied by the Government. 8 

8. Delegation of power by Legislature — General_One 

of the most important questions that have arisen with respect to the 
powers of the Legislature relates to the delegation of power by the 
Legislature. The question in this regard is not whether the Legis¬ 
lature has or has not the power of delegation. It is an established 
proposition that government in modern States will be impossible 
without a certain amount of delegation of power by the Legislature. 
The question is only about the limits within which such delegation 
i can be made. 

In The Delhi Laws Act case} Mahajan J. (as he then was) 
observed as follows : 

“It is futile to ask in the year of grace 1951 whether delegated 
legislation is necessary or not. This kind of legislation is only a 
special aspect of the problem of administrative discretion. The 
necessity of delegating rule-making power on the largest scale to 
administrative authorities is as much a basic fact of modern 
industrial society as the assumption by the State of certain obliga¬ 
tions of social welfare. The problem, however, is how delegated 
legislation and administrative discretion are confined and controlled 
so as to comply with the elementary principles of law in a 
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(a) Delegation, 

an unavoidable 

necessity in all 
modern States. 


(1831) 8 Law Ed 1 (30) : 5 Pet 1 (16), The Cherokee Nation v. The State of 
Georgia. (Under Art. 3, S. 2 of the U. S. Constitution, the judicial power of 
the U. S. which is vested, in the Supreme Court under S. 1, extends inter 
alia to controversies between a State or the citizens thereof and foreign 
States citizens or subjects.)] 

S. (1924) 1924 App Cas 797 (810) : 41 Tim L R 375, Duff Development Co. v. 
Govt, of Kelantan. (A submission by a foreign sovereign to jurisdiction of the 
Court to be effective must take place when the jurisdiction is invoked and not 
earlier and when a question of jurisdiction is raised by him there can be no 
inquiry by the Court into his conduct or actions prior to that date. If a 
sovereign having agreed to submit to jurisdiction refuses to do so when the 
question arises, he may indeed be guilty of a breach of his agreement but he 
does not thereby give actual jurisdiction to the Court.) 

(1902) 46 Law Ed. 534 (545) : 184 U 8 270 (288), Terlinden v. Ames. (Question 

whether power remains in a foreign state to carry out its treaty obligations is in 

its nature political and not judicial and the Courts ought not to interfere with 

Mie conclusions of the political department in that regard.) 

(1839) 10 Law Ed. 226 (228): 13 Pet 415 (420), Williams v. Suffolk Insurance 

Co. (When the executive branch of the Government which is charged with 

foreign relations in its correspondence with a foreign nation assumes a fact in 

regard to the sovereignty of any island or country, it is conclusive on the 
judicial dept.) 

Article 245 _Note 8 

1. 1951 S C 332 (371) [AIR V 38 C 56]: 1951 S C R 747 (888) (S C), In re Delhi 
Laws Act, 1912. 
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democratic society. The answer to the problem has to be found 
within the ambit of the constitution of the country concerned and 
on the construction that a lawyer or a jurist would place on it 

with a constructive and not a purely legalistic approach. 

It was customary for the mother of Parliaments to delegate minor 
legislative power to subordinate authorities and bodies. Some 
people took the view that such delegation was wholly unwise and 
should be dispensed with. Prof. Dicey, however, pointed out that 
it was futile for Parliament to endeavour to work out details of 
large legislative changes and that such an endeavour would result 
in cumbersome and prolix statutes. Blackstone remarked that 
powers of this kind were essential to the effective conduct of the 
Government. Constitutional practice grew up gradually as and 
when the need arose in Parliament, without a logical system, and 
power was delegated by Parliament for various reasons: because 
the topic required much detail, or because it was technical, or 
because of pressure of other demands on parliamentary time.” 

In the same case, Das J., observed as follows 2 : 

Parliament (British Parliament) being supreme and its power 
to legislate being unlimited, there is nothing to prevent Parliament 
from delegating its legislative power to the executive officers or 
other subordinate bodies. Sir Cecil Carr in his ‘Delegated Legisla¬ 
tion , quoted in the Report of the Committee on Ministers’ Powers, 
usually referred to as the Donoughmore Committee, said : 

‘The first and by far the smallest part (of legislation) is made 
by the Crown under what survives of the prerogative. The 
second and weightiest part is made by the King in Parliament 
and consists of what we call Acts of Parliament. The third and 
, bulkiest part is made by such persons or bodies as the King in 
i Parliament entrusts with legislative power.’ 

"The power of delegation is a necessary incident to the exercise 
of legislative power and the practical reasons for such delegation 
have been stated to be : 


(a) Parliament s lack of time to shape all legislative details; 

(b) lack of technical knowledge and aptitude of a miscellaneous 

assembly such as Parliament; 


(c) the occurrence of conditions which require immediate atten¬ 

tion at a time when Parliament is not in session or is 
otherwise incapable of giving immediate attention; 

(d) a desire to preserve the essential elasticity of laws affecting 

peoples’ lives so closely.’ (See Carr on English Administrative 


2. 1951 S C 332 (409) [A.IR 
Delhi Laws Act , 1912 • 


V 38 0 56] : 1951 S C R 747 (1012, 1013) (SC), In re 
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# 

Law, page 23 and also Kennedy on the Constitution of 
Canada, 2nd Edition, page 461.) 

“As observed by Sir Cecil Carr, ‘the truth is that if Parliament 
were not willing to delegate law-making power, Parliament would 
be unable to pass the kind and quantity of legislation which modern 
public opinion requires.’ In England, the practice of delegating 
legislative power has certainly been facilitated by the close fusion 
of the legislative and executive power resulting from the develop¬ 
ment of the cabinet system of Government in England. 

“Delegated legislation has been divided in the Donoughmore 
Committee’s Report into tw T o classes, (i) normal and (ii) excep¬ 
tional. The normal type is said to have two distinguishable 
characteristics, one positive and the other negative. In the normal 
type of delegation the ‘positive characteristic is that the limits of 
the delegated power are defined so clearly by the enabling Act as 
to be made plainly known to Parliament, to the executive and to 
the public and to be readily enforceable by the judiciary’. The 
negative characteristic is that the powers delegated are stated not 
to include the power to do certain things. The exceptional type 
of delegation has been classified by the Donoughmore Committee 
under four heads, namely — 

(i) power to legislate on matters of principle and even to impose 

taxation; 

(ii) power to amend Acts of Parliament, either the Act by which 

the powers are delegated or other Acts (nicknamed as Henry 

VIH clause); 

(iii) power conferring so wide a discretion on a Minister, that it is 

almost impossible to know what limit Parliament did intend 

to impose; 

(iv) instances where Parliament, without formally abandoning its 

normal practice of limiting delegated powers, has in effect 

done so by forbidding control of the Courts. 

Kennedy in his book on the Constitution of Canada, 2nd 
Edition, page 463, also gives the instances of delegated legislative 
powers in Canada more or less on the same lines. The above heads 
clearly show the wide sweep of the power of delegation exercised 
by the British Parliament.” 

Bose, J., also observed 3 : 

It has been acknowledged in all free countries that it is 
impossible to carry on government of a modern State with its 
infinite complexities and ramifications without a large devolution 

3* 1951 S C 332 (437) [AIR V 38 C 66] : 1951 8 C R 747 (SC), In re Delhi Laws 
Act, 1912. 
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of power and delegation of authority. It is needless to cite authority. 
The proposition is self-evident.” 

As regards the limits within which the Legislature can delegate 
its authority to the executive or an administrative body, there are 

two different theories which may be called the British and American 
theories. 

According to the British theory, so long as the Legislature does 
not completely divest itself of its legislative authority, there is no 
constitutional bar to the delegation of its authority by the Legislature. 

The British Parliament is a sovereign body and the validity of 
its Acts is not open to question in any Court of law. But, even with 
reference to colonial Legislatures constituted under Acts of the British 
Parliament and therefore being subject to the limits imposed by a 
written Constitution, a similarly wide view of the powers of the 
Legislature has been taken by British Judges trained in the tradition 
of Parliamentary omnipotence. In the Delhi Laws Act case* Patanjali 
Sastri, J., observed as follows : 

“Though no question of constitutionality of such legislation 
(delegated legislation) could arise in England itself, such problems 
have frequently arisen in the British Commonwealth countries 
which have written constitutions, and British Judges, trained in 
the tradition of Parliamentary omnipotence, have evolved the 
doctrine that every Legislature created by an Act of Parliament, 
though bound to act within the ilimits of the subject and area 
marked out for it, is, while acting within such limits, as supreme 
and sovereign as Parliament itself. Such Legislatures are in no 
sense delegates of the Imperial Parliament and, therefore, the 
maxim delegatus non potest delegare is not applicable to them. 

A delegation of legislative functions by them, however extensive, 
so long as they preserve their own capacity, cannot be challenged 
as unconstitutional. These propositions were laid down in no 
uncertain terms in the leading case of Hodge v. The Queen 6 decided 
by the Privy Council in 1888.” 

In the Delhi Laws Act case , 6 Das, J., also points out that the 
concept of a supreme sovereign Legislature was so vivid and deep 
rooted in the minds of the British people that they imputed even to 
a subordinate Legislature like the Australian Legislature, within its 
own field, all the attributes of the Imperial Parliament. Das, J., also 
quotes 7 the following passage from an article entitled ‘The Law and 

4. 1951 S C 332 (363) [AIR V 38 0 56] : 1951 S C R 747 (858) (SC), In re Delhi 
Laws Act , 1912 . 

5. (1884) 9 App Cas 117 (132): 53 L J P C 1. 

6. 1951 8 0 332 (415, 416) [AIR V 38 C 56] : 1951 S 0 R 747 (1035, 1036) (SC), 

In re Delhi Laws Act, 1912. ’ 

7. 1951 S C 332 (415, 416) [AIR V 38 C 56] : 1951 S 0 R 747 (1035) (SC), In re 
Delhi Laws Act , 1912. 
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the Constitution' by Mr. Justice Dixon published in 1985 in 51 Law Pt.8 
<Juarterly Review, page 590 at page 605: 

“This artificial and almost impracticable classification (the 
reference is to the American doctrine of separation of powers) was 
opposed to British practice and theory. The frame of our consti¬ 
tution in this respect follows the American plan. The notion that 
all law-making was confined to the Legislature which, therefore, 
could not authorise the executive to complete its work was so 
foreign to the conceptions of English law that the Australian Courts 
ignored, or were unaware of, the full consequences of the American 
plan we had adopted. In a series of decisions here, the power of 
the Commonwealth Parliament to authorise the executive to legis¬ 
late by regulation was recognised and thus, in effect, established, 
although the logical difficulty created by the frame of the constitu¬ 
tion was not adverted to.” 


As regards what may be called the American theory, American 
Courts have approached the problem of delegated legislation along 
wholly different lines. 8 As seen in Note 4, the American Constitution 
is based on the doctrine of separation of powers. Along with this 
doctrine, another doctrine was also evolved, namely, that no depart¬ 
ment of the Government could delegate its power to another, as such 
delegation would be contrary to the maxim delegatus non latest dele¬ 
gare (A delegate cannot delegate). The result was that, according to 
American constitutional theory, the Legislature is not competent to 
^delegate its legislative power to the executive or any other body. 
Prof. Willis in his Constitutional Law of the United States 9 
observes: 

“It is a dogma that legislative power cannot bo delegated 
either to other branches of the Government or to independent 


boards or commissions or even back to the people.The 

rule against the delegation of legislative powers.is broader 


than any doctrine of separation of powers. That part of it which 
forbids the delegation of powers to other branches of the Govern¬ 
ment comes within the doctrine of separation of powers. That part 
of it, which forbids the delegation of pow T ers to independent boards 

or commissions, rests upon the maxim, delegata potestas non potest 
delegari .” 

Although the constitutional dogma in America is thus against 
the delegation of legislative authority by the Legislature, as a matter 
of actual practice a large amount of delegation has been going on 

8. 1951 S C 332 (343, 344, 364, 410) [AIR V 38 C 56] : 1951 SCR 747 (787, 863, 
1015, 1016) (SC), In re Delhi Laws Act , 1912 . 

3. Constitutional Law of the United States by Prof. Willis, 1936 Edition, 
PP. 130.187. 
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and its validity has been upheld by the American Courts. The swift 
progress of the nation in the industrial and economical fields and the 
resulting complexities of administration forced the realization on the 
American Judges of the unavoidable necessity for large scale delega¬ 
tion of legislative powers to administrative bodies, and it was soon 
recognized that to deny this would be to stop the wheels of Govern¬ 
ment. Hence, exceptions were made to the general theory on various 
grounds and these exceptions have become so many that it has led 
Prof. Willis to observe: the rule of the dogma has so many excep¬ 
tions that it is difficult to decide whether the dogma or the exceptions 
state the true rule”. The broad principle on which these exceptions 
are founded is that the prohibition against delegation applies only to 
jthe delegation of the determination of the legislative policy, and that 
\where the Legislature lays down the policy and the principle and 
f provides a standard for the guidance of the executive or the adminis¬ 
trative authority to whom power is delegated, there is no constitu¬ 
tional objection to the delegation of power to fill in the details within 
the policy of, and according to the legal principles and standards 
established by, the Legislature, as the filling in of such matters of 
detail is essentially ministerial rather than legislative in character, 
e\ en if considerable discretion is conferred upon the authority to 
which power is delegated. 12 The actual application, however, of the 
above principle to various cases has been a matter of much doubt, 
inasmuch as it is difficult to define precisely in general terms applic¬ 
able to all cases what will be a matter of principle and what will be a 
matter merely of detail. The result has been that there has been a 
great deal of divergence in judicial decisions in delegation cases. The 
judicial dilemma in which Courts very often found themselves, when 
confronted with delegation cases, was resolved by the judicious choice 
of words. In the Delhi Laws Act case , 13 Kania, C. J., has made the 
following observation about this phase of the American law: 

“The complexity of this question of delegation of power and 
the consideration of the various decisions in which its application 
has led to the support or invalidation of Acts has been somewhat 
aptly put by Schwartz on American Administrative Law. After 
quoting from Wayman v. Southard, 14 the observations of Marshall, 

C. J., that the line has not been exactly drawn which separates 
those important subjects which must be entirely regulated by the 

10. 1951 S C 332 (364, 365) [AIR V 38 C 56] : 19-51 BCR 747 (863, 864) (SC), 

In rc Delhi Laics Act , 1912 . 

11. Constitutional Law of the United States by Prof. Willis, 1936 Edn, P. 137. 

12. 1951 S C 332 (343, 344) [AIR V 38 C 56] : 1951 SCR 747 (787) (SC), In re 
Delhi Laws Act, 1912. (Crawford on Statutory Construction quoted.) 

13. 1951 S C 332 (344) [AIR V 38 C 56] : 1951 S C R 747 (789, 790), In re Delhi 
Laics Act , 1912. 

14. (1825) 6 Law Ed. 253 : 10 Wheat 1. 
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* Legislature itself from those of less interest in which a general pro¬ 
vision may be made and power given to those who are to act under 
such general provision to fill up details, the author points out that 
the resulting judicial dilemma, when the American Courts finally 
were squarely confronted with delegation cases, was resolved by the 
judicious choice of words to describe the word ‘delegated power*. 
The authority transferred was, in Justice Holmes’ felicitous phrase, 
‘softened by a quasi’, and the Courts were thus able to grant the 
fact of delegated legislation and still to deny the name. This result 
is well put in Prof. Cushman’s syllogism: 

‘Major premise : Legislative power cannot be constitutionally* 
delegated by Congress. 

Minor premise: It is essential that certain powers be delegated 
to administrative officers and regulatory commissions. 

Conclusions: Therefore the powers thus delegated are not legis-, 
lative powers. 

They are instead administrative or quasi-legislative powers’.’* * 

In spite of the above want of uniformity in the American deci¬ 
sions and in spite of the fact that delegation of its power by the 
Legislature has been upheld by the American Courts in a very large 
number of cases, constitutionally, the American theory is clear that 
delegation is forbidden except within certain permissible limits. Acts 
-of the Legislature which transgress the permissible limits of delega¬ 
tion are void and their validity can be impeached in a court of law. 

According to the British theory, as seen already, there is no 
constitutional prohibition against delegation of legislative power by 
the British Parliament and the validity of no Act of the British 
Parliament can be questioned in any Court of law on the ground 
that it unconstitutionally delegates legislative power to the executive 
or any other body. But this is only a matter of constitutional theory, 
and even in England, the inordinate growth of delegated legislation 
has not been looked upon with favour. As pointed out by Mukher- 
jea, J., in the Delhi Laics Act case , 15 the Report of the Committee 
on Ministers’ Powers, otherwise known as the Donoughmore Com¬ 
mittee, has recommended the imposition of checks on delegated 
legislation. The Report says that 

“the precise limits of a law-making power which Parliament 
intends to confer on a Minister should always be expressly defined 

15. 1951 8 C 332 (401) [AIR V 38 C 56] : 1951 S C R 747 (985, 986) (SC) In re 
Delhi Laws Act, 1912, (Mahajan J. also observed at p. 372 of the Report in 
AIR 1951 S C that “in spite of the widest powers possessed by the British 
Parliament, it has adopted a policy of self-abnegation in the matter of delegated 

legislation.*’) 
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m clear language by the statute which confers it, when discretion 
is conferred, its limits should be defined with equal clearness.” 18 

Further, a Select Committee on Statutory Instruments has been 

appointed in England for considering and reporting on every Bill 

proposing to delegate law-making power and for considering and 

reporting on every regulation and rule made in exercise of the power. 

Thus, in England, while the power of Parliament to legislate is 

unlimited and consequently the power of delegation is also without 

limits, the Parliament through the Select Committee, above referred 

to, is keeping a watchful eye on the activities of the persons or bodies 

to whom the power of legislation is delegated, so as to preserve its 
control over such delegated legislation. 17 

Thus, adapting the language of Patanjali Sastri, J., in the Delhi 

Lciivs Act case, 18 what is constitutionally competent is regarded as 

politically undesirable in England, while in America, it may be said 

that what is politically undesirable is treated as constitutionally 

incompetent. In other words, the question of delegated legislation 

is not one of vires under English law but is one of vires under the 

American law. But the desirability of checking excessive delegation 

of power by the Legislature is recognized both in America and in 
England. 

Fiom the above it will be noted that even in America, in spite 
of the theory of separation of powers, there is no absolute prohibition 
against delegation of power by the Legislature and that while the 
general principle is that the Legislature is not competent to delegate 
its power, this principle is subject to a vast number of exceptions 
which have not been precisely defined anywhere. 

As regards the position under the Indian Constitution, it is now 
well settled since the decision of the Supreme Court in the Delhi 
Daws Act case 19 that the Indian Legislatures have not an unlimited > 
power of delegation of legislative power like the British Parliament./ 
In the Delhi Dazes Act case “° it was contended by the Attorney- 
General, appearing for the President, that legislative power carried 
with it by necessary implication the power to delegate to the execu- 
tive or any other body the law -making authority of the Legislature 

16. Vide Report P. 65 (Quotation taken from Mukherjea J.’s judgment in Delhi 
Laius Act case, 1951 S C R 747 (985, 986): AIR 1951 SC 332 (401) (Pr 247) (SC).) 

17. 1951 S C 332 (409, 410) [AIR V 38 C 56] : 1951 SCR 747 (1014) (SC), 

In re Delhi Laics Act , 1912. * 

18. 1951 S C 332 (370) [AIR Y 38 C 56] : 1951 S C R 747 (884) (S C), In re 
Delhi Laws Act , 1912. 

19. 1951 S C 332 (340, 355, 372, 395, 437, 438) [AIR V 38 C 56] : 1951 SCR 
747 (SC), In re Delhi Laws Act, 1912. 

20. 1951 S C 332 (362) [AIR V 38 C 56]: 1951 S C R 747 (SC), In re Delhi Laws 
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I to such extent as the Legislature thought fit to delegate its authority. 
This contention was accepted by two of the Judges of the Supreme 
Court, Patanjali Sastri and Das, JJ. According to them, the Ameri¬ 
can doctrine of separation of powers and the American theory of 
non-delegation of legislative power have no application in India and 
the Indian Legislatures under the Indian Constitution have powers of 
the same nature and extent, within their own allotted constitutional 
spheres, as those of the British Parliament. 21 But the other five 
Judges, who constituted the majority (Kania, C. J., Pazl Ali, Maha¬ 
jan, Mukherjea and Bose, JJ.) rejected this view and although they 
conceded that the Legislature was competent to delegate a certain 
amount of its authority, they were not willing to accede to the 
proposition that the Indian Legislature had 'plenary powers of delega¬ 
tion similar to those of the British Parliament. In view of the 
majority decision in the Delhi Laws Act case 22 on this point, 
decisions to a contrary effect and attributing plenary powers of 
delegation of legislative power to the Indian Legislature, 23 must be 
treated as not good law now. 


21. 1951 S C 332 (370, 427, 428) [AIR V 38 C 56] : 1951 SCR 747 (883, 8S4, 
1078, 1079) (SC), In re Delhi Laws Act , 1912, 

22. 1951 S C 332 (346) (Kania, C. J.), 355 (Fazl Ali J.) 372 (Mahajan J.), 395 

(Mukherjea J.), 437, 438 (Bose J.)) [Alii V 38 C 56]: 1951 SCR 747 (SC), In re 
Delhi Laws Act, 1912 . 

23. 1955 Nag 246 (252, 253) (Prs 34 to 38) [(S) AIR V 42 C 64] (FB), Balkishan 
v. Totaldas, (In this case, the Full Bench has taken the view that “in legislat¬ 
ing upon subjects committed to the care of the Indian Legislature, it could 
legislate in the same manner as the Parliament at Westminster could do. 5 ’ The 
question before the Court was stated to be whether in enacting the impugned 
provision, the Legislature can be considered to have transgressed the limitation 
set by Lord Selborne in Burali’s case (ILR 4 Cal 172) or by Viscount Haldano 
in the Referendum case (AIR 1919 P C 145 (149) : 1919 A C 935) and not 
whether in enacting the impugned provisions, the Legislature discharged the 
“essential legislative function.” The question was propounded as being “can it 
be said that the Legislature failed to preserve its own capacity and created a new 
legislative power?” The Full Bench held that the test of the Legislature having 
discharged the “essential legislative function” was only adopted by a minority 
of the Judges in the Delhi Laws Act case, A I R 1951 8 C 332, viz., Kania, C. J. 
Mahajan and Mukherjee JJ. It is submitted with respect that for the reasons 

elaborated in this Note, this reading of the judgments in the Delhi Laics Act 
case is not correct.) 

1951 All 674 (697) (Pr 120) [AIR V 38 C 182] : ILR (1952) 2 All 46 (FB), Surya- 
palsinqh v. U, P. Govt . 

1951 All 44 (50) (Pr 11) [AIR V 38 0 7]: ILR (1952) 2 All 360: 52 Cri L Jour 1191 
(Dll), State v. Basdco. (Per Desai J.). 

[See 1954 All 538 (541, 642) [AIR V 41 G 216] : ILR (1954) 1 All 457 (FB), 

Basti Sugar Mills, Ltd, v. State of TJttar Pradesh. (Sapru J. in this case has 

expressed his concurrence with the minority Judges in Delhi Laws Act case, 
AIR 1951 S C 332.) 
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In Kathi Raning v. State of Saurashtra , 2i however, Patanjali 
Sastri, C. J., made some observations from which it would appear 
that he considered that the majority decision in the Delhi Laws Act 
case 25 had not rejected the view which he had taken in that case, 
namely, that the Legislature has a plenary authority of delegation. 
In Kathi Railing s case™ a contention was raised that certain pro- 
visions of law were void as delegating to the executive the power to 
amend a section in the Criminal Procedure Code and the counsel who 
raised the contention claimed that the majority view in the Delhi 
Laius Act case 37 supported his contention. In rejecting this conten¬ 
tion, the learned Chief Justice observed as follows 28 : 

“On the second point, the appellant’s learned counsel claimed 
that the majority view in In re Constitution of India and Delhi 
Laws Act, 1912, etc.™ supported his contention. He attempted 
to make this out by piecing together certain dicta found in the 
several judgments delivered in that case. While undoubtedly 
certain definite conclusions were reached by the majority of the 
Judges who took part in the decision in regard to the constitu¬ 
tionality of certain specified enactments, the reasoning in each 
case was different, and it is difficult to say that any particular 
principle has been laid down by the majority which can be of 
assistance in the determination of other cases. I have there 
expressed my view that Legislatures in this country have plenary 
authority to delegate their power to make laws to subordinate 
agencies of their choice and such delegation, however inexpedient 
or undesirable politically, is constitutionally competent. I accord¬ 
ingly reject this contention.” 

With great respect to the learned Chief Justice, it is submitted 
that although there are differences of opinion among the Judges of 
the Supreme Court in the Delhi Laws Act case, 30 there seems to be 

(’49) 53 Cal W N 545 (548, 549) (DB), Sushil Kumar v. Govt, of W. Benga 1 . 
(“As it is a matter within the ambit .of the power of the Legislature it can 
decide this itself or delegate the power to some one trusted by it.”)] 

24. 1932 S C 123 (126) (Pr 9) [AIR V 39] : 1952 S C R 435 : 1952 Cri L Jour 
805 (SC). 

25. 1951 S C 332 [AIR V 38 C 56]: 1951 S C R 747 (SO), In re Delhi Laws Act , 
1912 . 

26. 1952 S C 123 [AIR V 39] : 1952 S C R 435 : 1952 Cri L Jour 805 (SC), Kathi 
Baning v. State of Saurashtra, 

27. 1951 S 0 332 [A I R V 33 C 56] : 1951 S C R 747 (SC), In re Delhi Laws 
Act, 1912 . 

28. 1952 S C 123 (126) (Pr 9) [AIR V 39] : 1952 SCR 435: 1952 Cri L Jour 805 
(SC), Kathi Baning v. State of Saurashtra . 

29. 1951 S C 332 [AIR V 38 C 56] : 1951 S C R 747 (S C). 

30. 1951 S C 332 [AIR V 38 C 56]: 1951 S C R 747 (SC), In re Delhi Laws Act 
1912 . 
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no room for doubt that the extreme view that the Indian Legislature 
had plenary and unrestricted power of delegation of legislative power 
was only taken by Patanjali Sastri and Das, JJ., and was not shared 
by any of the remaining five Judges. Kania, C. J., Mukherjea and 
Mahajan, JJ., definitely and unequivocally rejected the theory that 
the Legislature has an unlimited power of delegation of its law¬ 
making authority. The general approach of these three learned 
Judges to the question of delegated legislation was similar and their 
views were substantially similar to each other. The lines of approach 
adopted by Fazl Ali and Bose, JJ., were different. But even they did 
not take the view that the Legislature had unrestricted power of 
delegation of law-making authority. 31 

No doubt, Fazl Ali, J., has observed 32 : 

Once it is established that it (Legislature) has sovereign 
powers within a certain sphere, it must follow as a corollary that 
it is free to legislate within that sphere in any way which appears.' 
to it to be the best way, to give effect to its intention and policy 
m making a particular law, and that it may utilize any outside 
agency to any extent it finds necessary for doing things which it is 
unable to do itself or finds it inconvenient to do.” 

But this sentence must be taken in the context of what follows 
immediately, namely, In other words, it can do everything which is 
jancillary to and necessary for the full and effective exercise of its 
power of legislation. These latter words limit the meaning of the 
previous sentence and clearly negative the idea that the power of the 
Legislature to delegate its authority is unrestricted in the sense in 
which Patanjali Sastri and Das, JJ., hold it to bo so. The limitation 
that the power of delegation of the Legislature is circumscribed by 
the principle that the Legislature can do what is ancillary to or 
necessary for effective legislation, is also found in other parts of the 
learned Judge s judgment.’ 13 Again, the learned Judge observes 34 : 

There are only two main checks in this country on the power 
.of the Legislature to delegate, these being its good sense and the 

jpnnciple that it should not cross the line beyond which delegation 
amounts to ‘abdication and self-effacement’ ” 


31. 1952 All 8156 (S6S) (Pr 17) [AIR V 39] : 1952 Cri L Jour 167G : ILR (1953) 
All 226 (FB), Bhushan Lai v. State. (The above aralysis of the judgments 
tnc Delhi Laws Act case (AIR 1951 S C 332) receives support from the analvs 
m the judgment of the Full Bench in this case.) 

32. 1951 S C 332 (355) [AIR V 38 C 56] : 1951 SCR 747 (830) (SC), In re Del 
Laws Act , 191? $ 

S C 332 < 352 > 354 > 355) [A I R V 38 C 56] : 1951 S C R 747 (820, SS 
828 829, 830, 831) (S C), In r e Delhi Laws Act , 1912. 

• 51 S C 332 (355, 356) [A I R V 38 C 56] : 1951 S C R 747 (831) (SC), In 

uuln Laws Act , 1912 . 

Lind. Con, D.F. 3. 
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What the learned Judge meant by “abdication and self-effacement” 

on the part of the Legislature may be gathered from his observations 
in another part of his judgment 36 where he said : 

What constitutes abdication and what class of cases will be 

covered by that expression will always be a question of fact, and 

it is by no means easy to lay down any comprehensive formula to 

define it, but it should be recognized that the rule against abdication 

does not prohibit the Legislature from employing any subordinate 

agency of its own choice for doing such subsidiary acts as may be 

necessary to make its legislation effective, useful and complete.'’ 
(Italics ours.) 

The learned Judge also points out in one part of his judgment, 30 while 

noting certain important principles which can be extracted from 

the cases decided by the Privy Council,’’ that the Privy Council never 

committed themselves to the statement that delegated legislation was 

permissible, although it was quite easy for them to have said so and 
disposed of the cases before them. 

Taking the judgment of Fazl Ali, J., as a whole, it is clear that 

his Lordship did not agree with the extreme view taken by Patanjali 

Sastn and Das, JJ., although he went much further than Kania, C. J., 

and Mahajan and Mukherjea, JJ., in according to the Legislature a 
wido power of delegation. 

As regards Bose, J., it is clear from his judgment that according 
to him the Legislature cannot empower the executive to introduce 
changes of an essential character,” while extending a law to a parti¬ 
cular area. He has also held that the Legislature cannot empower 
the executive to repeal or amend the law already in force in a parti¬ 
cular area, while extending a law to that area. 37 It is, therefore, 
clear that Bose, J., does not subscribe to .the view that Legislature 
has plenary powers of delegation of law-making authority. Thus, 
even assuming that the judgment of Fazl Ali, J., (who concurred 
with Patanjali Sastri and Das, JJ., in upholding in their entirety the 
validity of the three Acts impugned in the Delhi Laics Act case™) 
may be construed as supporting the view of Patanjali Sastri and 
Das, JJ., on the question of the plenary power of delegation of the 
Legislature, it is clear that the remaining four Judges, who consti¬ 
tuted the majority, did not support this view. 

35. 1961 S C 332 (362, 863) [AIR V 38 C 60] ; 1961 SCR 747 (820) (SC), 

In re Delhi Laws Act, 1912 . * 

36. 1961 S C 332 (354) [A I R V 38 C 56] : 1951 SCR 747 (827) (SC), In re 
Delhi Laws Act, 1912. 

37. 1961 S C 882 (439, 440) [AIR V 38 C 56] : 1951 S C R 747 (1121, 1122) (SC) 

In re Delhi Laws Act, 1912. ’ 

38. 1961 S C 832 [AIR V 88 C 56] : 1951 SCR 747 (SC), In re Delhi Laws 
Act, 1912. 
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Apart from this, the very fact that a majority of four to three 
held that the Legislature had no power to delegate to the executive 
the authority, while extending a law to a certain area, to repeal or 
amend a law which was already in force there, clearly shows that 
the majority of the Judges in the Delhi Laws Act case 30 rejected the 
view that the Legislature had plenary powers of delegation of Law- 
making authority. 

That this interpretation of the judgments in the Delhi Laws Act 
case* 0 is correct is shown by the later judgment of the Supremo Court 
in Rajnarain Singh v. The Chairman, Patna Administration 
Committee.* 1 In that case, Bose, J., delivering the judgment of the 
Court, observed as follows : 


In our opinion, the majority view was that an executive 
authority can be authorized to modify either existing or future 

laws but not in any essential feature. Exactly what constitutes an 
essential feature cannot be enunciated in general terms, and there 
was some divergence of view about this in the former case (Delhi 

Ijaws Act case, 1 ') but this much is clear from the opinions set out 
above : it cannot include a change of policy.” 

Ihese words clearly show that the Supreme Court in the later 
case interpreted the majority view in the Delhi Laics Act case « as 
not supporting the theory of plenary powers of delegation laid down 
by Patanjali Sastri and Das JJ., in the Delhi Laws Art case** 
Hence the view expressed by Patanjali Sastri C. J„ in Katlu 
lianing's case 45 that the majority in the Delhi Laws Act case 46 had 
not negatived the view which he had taken in that case, namely, that 
the Legislature in India had plenary power of delegation of its law- 
making authority, is, it is submitted with respect, not tenable. It 
may also be noted in this connection that the other learned Judges of 
the Supreme Court in Kath i Raning’s case 47 who concurred with 

Z Act]ms ° 332 [AIR v 38 0 56j: 1951 8 c R 747 < sc b ** re *>dhi fates 

° 332 tm V 38 05G]: 1951 s 0 K 747 < sc >* In re Del} » /*tt« 

f 41. 1954 8 C 669 (574) (Pr 31) [AIR V 41 C 131] : 1955 S C R 290 (SC) 

4 Act] im. C 332 [m V 38 ° 661 : 1951 8 0 K 747 < SC >> In re Delhi Laws 

4 Act '° 332 tAIR V 38 ° 53] : 1951 S C R 747 ( 8C >. « Delhi 7 M ws 

4 l 4 079?fso? °r 332 ( n?; 428) [AIR V 38 ° 56] : 1951 S 0 R 747 (883, 884, 1078, 
1079) (BO), In re Delhi Laws Act, 1912. 

4 (Sr! 9 ? n °n 23 (126> (Pr 9) [AIB V 89] : 1952 S 0 R 435 : 1952 Cri L Jour 805 

Kalhl tuning v. State of Saurashtra. 

Act]ml ° 332 [iIB V 38 ° 661 1 1951 8 C R 747 < sc ). In « Delhi Laws 

VZ ? °T 123 (134, 137, 138) (Pr 39 - 49 ’ 55) 1 R V 39] : 1952 S C R 435 : 

Cn L Jour 805 (SO), Kathi Raning v. State of Saurashtra. 
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Patanjah Sastri, C. J. in holding that the legal provision which wa 3 
impugned in that case was not void on the ground of unconstitutional 
delegation of legislative power, did so on a different ground, namely, 
that the impugned provision fell within the type of legislation known’ 
as conditional legislation and came within the ambit of the authority 

of the decision of the Privy Council in Benoari Lai's case is which 
upheld the validity of such legislation. 

Further confirmation of the above view as to the effect of the 
Delhi Laws Act case* 0 is also derived from the judgment of the 
Supreme Court in Harishankar Bagla v. State of Madhya Pradesh 50 
in which it was observed as follows: “It was settled by the majority 
judgment in the Constitution of India and Delhi Laws Act , 1912 , 
etc. 51 that essential powers of legislation cannot be delegated.” 

Thus, two propositions are clear : 

(i) The Legislature has the power of delegation; 

(n) This power of delegation is not of a plenary character, but 
can only be exercised within certain limits. 

The next question is : what are the permissible limits within 
which the Legislature can delegate its authority ? 

On this question also, the decision of the Supreme Court in the 

Delhi Laws Act case 5 ~‘ must be examined in order to see what 

guidance can be received from that decision. In this connection, the 

passage, which has already been quoted above from the judgment of 

Patanjali Sastri C. J. in Kathi Bailing v. State of Saurashtraf 3 has 

to be referred to again. In that passage the learned Chief Justice has 
stated : 


“While undoubtedly certain definite conclusions were reached 
by the majority of the Judges who took part in the decision (in the 
Delhi Laws Act case 0 ' ) in regard to the constitutionality of certain 

48. 1945 P C 48 [AIR V 32] : 72 Ind App 57 : 1945 F C R 161 : ILR (1945) Ear 

(PC) 97 : 46 Cri L Jour 589 (PC), Emperor v. Benoari Lai . 

49. 1951 S C 332 [AIR V 38 C 56] : 1951 S C R 747 (SC), In re Delhi Laws 
Act , 1912. 

50. 1954 S C 465 (46S) (Pr 9) [AIR V 41 C 112] : 1954 Cri L Jour 13*2 ; 1955 
” SCR 380 (SO). 

ASee also 1952 All 86G (868) [AIR V 39] : 1952 Cri L Jour 1G76 : ILR (1953) 2 

: All 226 (FB), Bhushan Lai v State. (The analysis in this Full Bench judgment, 

of the views in the Delia Laws Act case , A R 1951 S C 332, is similar to the 
above analysis.)] 

51. 1951 S C 332 [AIR V 38 C 56] : 1351 S C R 747 (SC). 

52. 1951 S C 332 [AIR V 38 C 56] : 1951 S C R 747 (SC), In re Delhi Laws 

Act, 1912. 

53. 1952 S C 123 (125) (Pr 9) [AIR V 39] : 1952 S 0 R 435 : 1952 Cri L Jour 805 
(SC). 

54. 1951 S C 332 [AIR V 38 C 56] : 1951 S C R 747 (SC), In re Delhi Laws Act. 
1912. 
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specified enactments, the reasoning in each case was different, and 

it is difficult to say that any particular principle has been laid down 

: majority which can be of assistance in the determination of 

other cases.” 

It has already been shown above that the majority of Judges in 
the Delhi Laws Act case 10 have agreed on the negative proposition 
that the power of the Indian Legislature to delegate its law-making j 
authority is not of a plenary character. To this extent at least the ( 
learned Chief Justice s view that the Delhi Laws Act case ' )G does not 
lay down any general principle but can only be an authority with 
regard to the validity of "certain specified enactments” is lacking in 
accuracy. But docs the decision afford any further guidance and can 
any general principle be deduced from it as to the permissible limits 
of delegation of legislative power ? 


The decision was given on a reference to the Supreme Court 

under Art. 143, cl. (l) of the Constitution as to the validity of 

certain enactments. Doubts had arisen as to their validity, as a result 

of the decision of the Federal Court in Jatindranath Gupta v. 
Province of Bihar} 1 


The question raised was whether the above enactments were 
invalid as amounting to an unconstitutional delegation of legislative 
power to the executive. The enactments in question were: 


(i) Section 7 of the Delhi Laws Act, 1912, which runs as follows: 

"Power to extend enactments in force in other parts of the 
Provinces with modifications and restrictions. _ The Provincial 
Government may, by notification in the Official Gazette, extend 
with such restrictions and modifications as it thinks fit to the 
Province of Delhi or any part thereof, any enactment which is in 
force in any part of the Provinces at the date of such notification.” 


(n) Section 2 of the Ajmer-Merwara (Extension of Laws) Act, 
1947, which, runs as follows : 


Extension of enactments to Ajmer-Merwara. — The Central 
Government may, by notification in the Official Gazette, extend to 
e rovinee of Ajmer-Merwara with such restrictions and modifica¬ 
tions as it thinks fit any enactment which is in force in any other 
Irovmce at the date of such notification.” 


C 332 [4IK v 38 0 5g ] : 1951 S C R 747 (SC), In re Delhi Lau 


5 Acfm! ° 332 [AJR V 38 ° 561 : 1951 s 0 R 747 

5 p CB 595 Vq. [4IR V3GC 30] : ILR 28 Pat 703 : 


(SC), In re Delhi Laics 
50 Cri L Jour 897 : 1949 
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(iii) Section 2 of the Part C States (Law r s) Act, 1950, which runs 
as follows: 

“Power to extend enactments to certain Part G States. _The 

Central Government may, by notification in the Official Gazette, 
extend to any Part C State (other than Coorg and the Andaman 
and Nicobar Islands) or to any part of such State with such restric¬ 
tions and modifications as it thinks fit, any enactment which is in 
force in a Part A State at the date of the notification and provision 
may bo made in any enactment so extended for the repeal or 
amendment of any corresponding law (other than a Central Act) 
which is for the time being applicable to that Part C State.” 

All the above three Act3 wore passed by the Central Legislature 
and they related to throe different periods in the constitutional 
development of India. Thus, tho first Act, namely, the Delhi Laws 
Act was passed in 1912, that is, during tho period prior to the 
Government of India Act, 1915. The second Act, namely, the Ajmer- 
Merwara (Extension of Laws) Act, 1947, was passed under the Govern¬ 
ment of India Act, 1935, as amended by the Independence Act, 1947. 
And the last Act, namely, the Part C States (Laws) Act, 1950, was 
passed after the coming into force of the present Constitution. 

The following features about tho above provisions may bo noted: 

(i) The power conferred is of a sweeping nature and the laws, 

• which the executive is empowered to extend, are not given in any 

schedule or otherwise enumerated, the executive being given tho widest 
power to pick and choose any laws made by the same Legislature or 
any other Legislature in the country. 

(ii) The laws, which tho executive is empowered to extend, 
include not only the laws passed by the Central Legislature but also 
those passed by Provincial Legislatures. 

(iii) Tho executive is empowered to extend not only laws which 
are in existence at the time of the passing of the enabling Act but 
also future laws that may bo in force at the time when the executive 
issues the notification of extension. 

(iv) The executive is given the power to restrict or modify tho 
law as it thinks fit when it extends it to an area. 

(v) Under the second part of Section 2 of the Part C States 
(Laws) Act, 1950, the executive is given the power, when extending 
any enactment to an area, to repeal or amend any corresnonding law 
other than a Central Act, which is already in force in that aroa. 

The reference was heard by a Bench of seven Judges (Kania, C. J., 
Fazl Ali, Patanjali Sastri, Mahajan, Mukherjea, Das and Bose, JJ.) 
who delivered separata judgments. The Judges adopted different 
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lines of reasoning. But so far as the matters actually decided are Pt. 58 
concerned, their conclusions may be summarised as follows : 

Three of the learned Judges, Patanjali Sastri, Das and Fazl 
Ali, JJ., held all the three enactments to be valid in their entirety. 

Mahajan, J., held the opposite extreme, namely, that all the three 
enactments were void in toto. The other Judges, Kania, C. J., 

Mukherjea and Bose, JJ., took intermediate views. 

According to Kania, C. J., the three sections are ultra vires the 
Legislatures functioning at the relevant dates to the extent power is 
given to the Government (the executive) to extend Acts other than 
Acts of the Central Legislature. In other words, according to Kania, 

C. J., a Legislature cannot empower the Executive to extend to any 
area Acts passed by other Legislatures, but can empower the Execu¬ 
tive to extend Acts passed by itself, whether such Acts are already in 
existence or passed subsequently. It would seem that he also concedes 
that in extending Acts passed by the same Legislature, tho Executive 
can*be empowered to make incidental changes of a minor character, 
not affecting any essential feature of tho Act extended. 

According to Mukherjea and Bose, JJ., S. 7 of the Delhi Laws 
Act and S. 2 of the Ajmer-Merwara (Extension of Laws) Act, are 
wholly valid. But as regards S. 2 of the Part C States (Laws) Act r 
1950, tho learned Judges hold that the first part of it is valid but the 
second part is not valid. Tho first part relates to tho power to extend 
laws and corresponds to S. 7 of the Delhi Laws Act, 1912, and S. 2 of 
the Ajmer-Merwara (Extension of Laws) Act, 1947. The second part 
of S. 2 of the Part C States (Laws) Act, 1950, empowers the Executive, 
while extending any enactment to an area, to repeal or amend any ,. 
corresponding law other than a Central Act which is for tho time 
being applicable to that area. 

Thus, the matters actually decided in the Delhi Laivs Act case 68 
may be taken to establish the following propositions : 

(i) The Legislature can empower the Executive to extend to any 

area within the legislative jurisdiction of tho Legislature any 

law that may be passed by the same Legislature, whether such 

law is in existence at the time of the passing of the enabling 

Act or is passed subsequently. (Majority of six to one, that is, 

all the Judges except Mahajan, J., according to whom such a 

carte blanche power is too sweeping a delegation of legislative 
power to be valid.) 

(ii) The Legislature can empower the Executive to extend laws 

passed by other Legislatures also, whether already in force or 

58. 1951 8 C 332 [AIR V 33 C 56] : 1951 SOB 747 (SC), In re Delhi Laics 

Ad, 1912 . 
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passed subsequently. (Majority of five to two, that is, all the 
Judges, except Kania, C. J. and Mahajan, J.) 

(iii) In exteQdi ng laws to any area, the Executive may be em. 

. powered to make incidental changes which do not affect any 
, essential features of the Act. (On this point, there does not 

seem to be any difference of opinion.) 

(iv) In extending an Act to an area, the Executive cannot be em- 
j P° were( l to make any alteration in the Act which affects it 

with regard to an essential feature or alters its policy. 
(Majority of four-Kania, C. J., Mahajan, Mukherjea and 
I3ose, JJ., against three, Patanjali Sastri, Das and Fazl Ali, JJ.) 

(v) In extending an Act to a particular area, the Executive cannot 

be empowered to repeal or amend any Act which is already in 
force there. 69 

. The above summary substantially accords 00 with the interpret*, 
tion of the decision in the Delhi Laws Act case 01 by the Supreme 
ourt m its later judgment in Rajnarain Singh v. Chairman, Patna 
Administration Committee , 02 In that case, Bose, J.,. delivering the 
judgment of the Court, observed as follows : 

_ Because of the elabor ate care with which every aspect of the 

59 It may be questioned whether there is a majority concurring in this prono- 

s.t.on in the Delhi Laws Act case, 1951 SCR7(7:AIR 1951 S C 332. 

Patanjali Sastri, Das and Fazl Ali, JJ., have held that the second part of S 2 

of the Part C States (Laws) Act, 1950, which is the provision in question in this 

context, is valid. Mahajan, Bose and Mukherjea JJ. have taken a contrary 

view. But Kania C. J., has not expressed any opinion on this aspect of the case, 

as is opinion that all the three impugned provisions are void in so far a 3 they 

empower the extension of provincial laws, makes a decision on the question 

about the validity of the second part of S. 2 of the Part C States (Laws) Act, 

1950, unnecessary, inasmuch as second part only relates to cases where Provin- 

eial Acts are extended. Thus, strictly speaking, opinion on this question as to 

the validity of repealing or amending a pre-existing law, while extending a 

certain law to an area, seems to be equally divided. But the later judgment°of 

the Supreme Court in Rajnarain Singh v. Chairman , Patna Administration 

Committee % AIR 1954 S C 569 has taken the Delhi Laws Act case to establish 

the proposition as stated above in the Commentary—See the summary from the 

judgment in Rajnarain 1 s case which is quoted in the next para in the Com¬ 
mentary. 

60. Bose J., has stated that Kania C. J. excluded the application of future 
legislation, whether of the Centre or of the Provinces — See A I R 1954 S C 
569 (573) (Pr. 25-26). This does not seem to be correct. Kania C. J. has only 
excluded the application of Provincial laws—that is, laws not made by the 
same Legislature. As regards Central laws, he has not made any distinction 
between laws already in existence and future laws — See 1951 S C H 747 

(800, 805) : A I R 1951 8 C 332 (347, 349) especially the last paragraph of his 
judgment on the latter page, 

61. 1951 S C 332 [AIR V 38 C 56] : 1951 SCR 747 (S C), In re Delhi Laws 
Acty 1912 . 

62. 1954 S C 569 (572, 574) (Prs 23, 24, 31) [AIR V 41 C 13l]:1955 SCR 290 (SC). 
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. problem was examined in that case, the decision has tended to 
.become diffuse, but if one concentrates on the matters actually 
decided and forgets for a moment the reasons given, a plain pattern 
.emerges leaving only a narrow margin of doubt for future dispute. 

The Court had before it the following problems. In each case, 
the Central Legislature had empowered an executive authority 
under its legislative control to apply, at its discretion, laws to an 
• area which was also under the legislative sway of the Centre. The 
variations occur in the type of laws which the executive authority 
was authorized to select and in the modifications which it was 
empowered to make in them. The variations were as follows : 

(1) Where the executive authority was permitted, at its dis¬ 
cretion, to apply without modification (save incidental changes 
such as name and place), the whole of any Central Act already 
in existence in any part of India under the legislative sway of 

the Centre to the new area : This was upheld by a majority of 
six to one. 

was allowed to select and 
apply a Provincial Act in similar circumstances : This was also 
upheld, but this time by a majority of live to two. 

(8) Where the executive authority was permitted to select 
future Central laws and apply them in a similar way : This was 
upheld by five to two. 

(4) Where the authorisation was to select future Provincial 

laws and apply them as above : This was also upheld by five to 
two. 

(5) Where the authorisation was to repeal laws already in 

force in the area and either substitute nothing in their places or 

substitute other laws, Central or Provincial, with or without 

modification : This was held to be ultra vires' by a majority of 
four to three. 

(6) Where the authorisation was to apply existing laws, 

either Central or Provincial, with alterations and modifications; 
and 

(0 Where the authorisation was to apply future laws under 
the same conditions. 

The \ iews of the various members of the Bench were not as 
cleai cut here as in the first five cases, so it will be necessary to 
analyse what each Judge said. 

In our opinion, the majority view -was that an executive 
authoiity can be authorised to modify either existing or future laws 
ut not in any essential feature. Exactly what constitutes an 
essential feature cannot be enunciated in general terms, and there 
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was some divergence of view about this in the former case, but this 

much is clear from the opinions set out above : it cannot include a 
change of policy/' 


(j) Reasoning 
in the Delhi 
Laws Act case 
—Principle de- 
ducible from — 
Essential legis¬ 
lative power 
cannot be dele¬ 
gated. 


Thus, the matters actually decided in the Delhi Laius Act case ' 53 
establish certain general propositions which are not confined to the 
constitutional validity of the particular enactments which were in 
question in that case. Hence it is submitted that the opinion express, 
ed by Patanjali Sastri, C. J., in Katlii Railing's case 04 (see passage 
quoted already) that the Delhi Laws Act case 65 does not establish any 
general principle useful for the decision of future cases but is only 
useful as deciding questions concerning the constitutional validity of 
certain specified enactments’is not correct. 

As regards the reasoning adopted by the learned Judges in the 
so\ eial judgments in the Delhi Laws Act case^ the judgments seem 
to fall into four groups: (i) Kania, C. J., Mahajan and Mukherjea, JJ., 
(ii) Patanjali Sastri and Das, JJ., (iii) Fazl Ali, J., and (iv) Bose, J. 

Kania, C. J., Mahajan and Mukherjea, JJ., adopt a strict view of 
the power of the Legislature to delegate its functions and while they 
concede the inevitability of such a power, they would broadly confine 
At to the types of legislation known as conditional legislation and 
subsidiary legislation. They strongly repudiate the theory that in tho 
absence of express prohibition against delegation legislative power 
carries with it the power of delegation. According to them, the gene¬ 
ral principle is that the Legislature cannot delegate its law-making 
authority to any other body or department of the Government and 
that it is strictly by way of exceptions to this general principle that 
the Legislature can delegate its power at all. Apart from express 
provisions in the constitutional enactment, these exceptions fall into 
the two categories mentioned above. 

Thus, Mahajan, J., observes 67 as follows : 

“For the reasons given above I cannot accept the proposition 
contended for by the learned Attorney-General that in the absence 
of an express or implied provision in the Constitution legislative 
authority can be bestowed on other persons. In my opinion, tho 
correct proposition, on tho other hand, is that unless expressly or 


63. 1951 S C 332 [AIR V 38 C 56] : 1951 S C B 747 (SC), In re Delhi Laws 
Act , 1912. 

64. 1952 S C 123 (126) (Pr 9) [AIR V 39] : 1952 S C R 435 : 1952 Cri L Jour 805 
(8 C ),Kathi Baning v. State of Saurashtra. 

65. 1951 S 0 332 [AIR V 33 0 58] : 1951 S G R 747 (SC), In re Delhi Law 3 
Act, 1912. 

66. 1951 S C 332 [AIR Y 38 0 56] : 1S51 SCR 747 (SC), In re Delhi Laws 
Act, 1912. 

67. 1951 8 C 332 (387) [AIRY 38 C 56] : 1951 S C R 747 (940) (S C), In re 
Delhi Laics Act, 1912. 
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impliedly authorized, such delegation is not permissible. The ex. 
ceptions to this rule fall in two classes which have been stated in 
the quotation from Crawford’s book earlier cited in this judgment.*’ 

The quotation from Crawford’s book (Construction of Sta¬ 
tutes, at pages 25-26) earlier cited in his judgment is as follows : 

“Legislative power has been delegated, as a general rule, not 
so often as an effort to break down the triparto theory of the 
separation of powers, but from necessity and for the sake of 
convenience. More and more with a social system steadily becom¬ 
ing increasingly complex, the Legislature has been obliged in order 
to legislate effectively, efficiently and expeditiously, to delegate 
some of its functions, not purely legislative in character , to other 
agencies, particularly to administrative officials and boards. Most 
prominent among the powers thus delegated have been the power to 
ascertain facts , and the power to promulgate rules and regulations . 

Many of the other delegated powers, upon analysis, fall within 
one of these two major or basic classifications.” 68 

The underlying principle on which the exceptions are allowed is 
that where the Legislature lays down the principle and policy of the I 
legislation itself, it can leave details and unessential matters to 
another body. In other words, the trend of their judgments is to 
make a distinction between essential legislative power and unessential , 
legislative power and to hold that while the former cannot bo dele- i 
gated, the latter can. In fact, according to Kania, C. J., there is no 
delegation of legislative power at all in the real sense of the term in 
the types of legislation known as conditional legislation and sub¬ 
sidiary legislation, and therefore according to him, although condi¬ 
tional legislation and subsidiary legislation are valid, the main pro¬ 
position still holds good, namely, that legislative power in the real 
sense of the power, cannot be delegated. He says 09 : 

“When a legislative body passes an Act it has exercised its 
legislative function. The essentials of such function are the deter- * 
ruination of the legislative policy and its formulation as a rule of i 
conduct. These essentials are the characteristics of a Legislature by 
itself. It has nothing to do with the principle of division of powers 
found in the Constitution of the United States of America. Those 
essentials aro preserved, when the Legislature specifies the basic 
conclusions of fact, upon ascertainment of which, from relevant 
data, by a designated administi%tivo agency, it ordains that its 
statutory command is to be effective. The Legislature having thus 

68. See 1951 S G 332 (381) [A I R V 38 C 56] ; 1951 S G R 747 (920) (8 C), 

In re Delhi Laws Act , 1912. 

69. 1951 8 0 332 (338) [AIR V 38 G 56] : 1951 S C R 747 (767, 768) (S C), In re 
Delhi Laws Act , 1912 . 
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made its laws, it is clear that every detail for working it out and 
for carrying the enactments into operation and effect may be done 
by the Legislature or may be left to another subordinate agency or 
to some executive officer. While this also is sometimes described as 
a delegation of legislative powers, in essence it is different from 
delegation of legislative power which means a determination of the 
legislative policy, and formulation of the same as a rule of conduct. 
I find that the word “delegation” is quite often used without 
bearing this fundamental distinction in mind. While the so-called 
delegation, which empowers the making of rules and regulations, 
has been recognised as ancillary to the power to define legislative 
poicy and formulate the rule of conduct, the important question 
raised by the,Attorney-General is in respect of the right of the 
Legislature to delegate the legislative functions strictly so called.” 

The following passage from Kama C. J.’s judgment may also be 

quoted as expressing his views as to the permissible limits of delega- 
tion of legislative power 70 : ° 

As a lesulfc of considering all these decisions together it seems 
to me that the Legislature in India, Canada, Australia and the 
^ United States of America has to discharge its legislative functions, 

:i * e *’ to la > r down a rulc of conduct. In doing so it may, in addition, 
lay down conditions, or state facts which on being fulfilled or 
ascertained according to the decision of another body or the execu¬ 
tive authority, the legislation may become applicable to a particular 
area. This is described as conditional legislation. The Legislature 
may also, in laying down the rule of conduct, express itself 
generally if the conditions and circumstances so require. The extent 
of the specific and detailed lines of the rule of conduct to be laid 
down may vary according to the circumstances or exigencies of 
each case. The result will be that if, owing to unusual circum¬ 
stances or exigencies, the Legislature does not choose to lay down 
detailed rules or regulations, that work may be left to another body 
which is then deemed to have subordinate legislative powers.” 

Mukherjea, J., whose line of reasoning is essentially similar to 
that of Ivania, C. J., records his conclusions on the question of 
delegated legislation as follows 71 : 


“On a consideration of all these decisions I have no hesitation 
in holding that as regards constitutionality of the delegation of 
legislative powers the Indian Legislature cannot be in the same 
position as the omnipotent British Parliament and how far delega- 

70. 1951 S C 332 (346, 347) [AIR V 33 C 53] : 1951 S 0 B 747 (793, 799) (S C), 
In re Delhi Laws Act , 1912 . 

71. 1951 8 C 332 (404) [A I R V 38 C 56] : 1951 S C K 747 (937) (SC), In r e 
Delhi Laws Act , 1912, 
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tion is permissible has got to be ascertained in India as a matter of 

construction from the express provisions of the Indian Constitution, j 

It cannot be said that an unlimited right of delegation is inherent 

in the legislative power itself. This is not warranted by the provi. ■' 

sions of the Constitution and the legitimacy of delegation depends 

entirely upon its being used as an ancillary measure which the 

Legislature considers to be necessary for the purpose of exercising 

its legislative powers effectively and completely. The Legislature 

must retain in its own hands the essential legislative functions 

which consist in declaring the legislative policy and laying down 

the standard which is to be enacted into a rule of law, and what 

can be delegated is the task of subordinate legislation which by its 

\eiy nature is ancillary to the statute which delegates the power to 

make it. Provided the legislative policy is enunciated with sufficient 

clearness or a standard laid down the Courts cannot and should not 

interfere with the discretion that undoubtedly rests with the 

Legislature itself in determining the extent of delegation necessary 

in a particular case. These, in my opinion, are the limits within 

which delegated legislation is constitutional, provided of course the 

legislature is competent to deal with and legislate on the particular 
subject-matter.”. 

Mahajan, J.’s reasoning, as already stated, is also on the same 
lines but he is more emphatic than Kania, C. J. and Mukherjea, J., 
in the expression of his views. He states his conclusions as follows 72 : 

It must be held that in the absence of express powers of 
delegation allowed by the Constitution, Parliament has no power 
to delegate its essential legislative functions to others, whether 
State Legislatures or executive authorities, except of course func¬ 
tions which really in their true nature are ministerial.” 

Again, he says 73 : 

Delegation of legislative power to the executive in matters 
essential is unconstitutional. Any legislative practice adopted during 
the pre-Constitution period for undeveloped and excluded areas 
can have no relevancy in the determination of this point.” 

As regards Patanjali Sastri and Das, J.J., it has already been 
mentioned that they have adopted the view that the Legislature has 
plenary powers of delegation and so in their case the question as to 
the 'permissible limits of delegation docs not really arise. 

Pazl Ali, J., as already mentioned, has not taken the extreme 
stand taken by Patanjali Sastri an d Das, JJ. But he does not also 

72. 1951 S C 332 (383) [A I R V 38 C 56] : 1951 S C R 747 (946) (S C), In re 
Delhi Laws Act, 1912. 

73. 1951 s C 332 (389) [A I R V 38 C 56] : 1951 S C R 747 (947) (S C), In re 
Delhi Laws Act, 1912. 


Article 245 
Note 8 (j) 
Pt. 72 



Article 245 
Note 8 (j) 
Pt. 74 


EXTENT OF LAWS BY PARLIAMENT AND STATE LEGISLATURES 

seem to subscribe to the strict view taken by Kania, C. J.. Mahajan 
and Mukherjea, JJ., and would seem to hold that the Legislature can 
delegate to the Executive legislative power even in matters of princi¬ 
ple in some cases. The following passage from his judgment 74 expresses 
his views on the subject: 

‘The Legislature in order to function effectively, has to call 
for sufficient data, has to legislate for the future as well as for the 
present and has to provide for a multiplicity of varying situations 
which may be sometimes difficult to foresee. In order to achieve 
its object, it has to resort to various typos and forms of legislation, 
entrusting suitable agencies with the power to fill in details and 
adapt legislation to varying circumstances. Hence, what is known 
as conditional legislation, an expression which has been very fully 
explained and described in a series of judgments, and what is 
known as subordinate legislation, which involves giving power to 
subordinate authorities to make rules and regulations to effectuate 
the object and purpose for which a certain law is enacted, have 
been recognized to be permissible forms of legislation on the prin¬ 
ciple that a Legislature can do everything which is ancillary to or 
necessary for effective legislation. Once this is conceded, it follows 
that the Legislature can resort to any other form of legislation on 
tho same principle, provided that it acts within the limits of its 
power, whether imposed from without or conditioned by the 
nature of the duties it is called upon to perform. 

* The conclusions at which I have arrived so far may now be 
summed up: 

(1) The Legislature must normally discharge its primary 

y/ * 

legislative function itself and not through others. 

(2) Once it is established that it has sovereign powers 
within a certain sphere, it must follow as a corollary that it is 
free to legislate within that sphere in any way which appears to 
it to be the best way to give effect to its intention and policy in 
making a particular law, and that it may utilize any outside 
agency to any extent it finds necessary for doing things which it 
is unable to do itself or finds it inconvenient to do. In other 
words, it can do everything which is ancillary to and necessary 
for the full and effective exercise of its power of legislation. 

(8) It cannot abdicate its legislative functions, and therefore, 
j while entrusting power to an outside agency, it must see that 
|such agency acts as a subordinate authority and does not become 
* a parallel Legislature. 


74. 1951 S 0 332 (355, 366) [A I R V 38 C 56] : 1951 S C R 747 (829-831) (3 C), 
In re Delhi Laws Act , 1912, 
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(4) The doctrine of separation of powers and the judicial 
interpretation it has received in America ever since the American 
Constitution was framed, enables the American Courts to check 
undue and excessive delegation but the Courts of this country are 
not committed to that doctrine and cannot apply it in the same 
way as it has been applied in America. Therefore, there are only 
two main checks in this country on the power of the Legislature 
ft to delegate, these being its good sense and the principle that it 
y should not cross the line beyond which delegation amounts to 
f ‘abdication and self-effacement’.” 

Bose, J., also is taking an individual stand and wishes to avoid 
phrases like abdication by Legislature, conditional legislation, etc. 
According to him, legislation on the lines of Empress v. Burah , 75 is 
valid and there is no change in the constitutional position so far as 
this proposition is concerned as a result of the present Constitution. 
The three Acts impugned in the case, which empower the executive to 
extend laws to certain areas, fall within the principle of Empress v. 
Burah and are therefore valid. But the power of amending or 
repealing a law which is already in existence is not covered by the 
authority of Empress v. Burak 7 ' and is not valid. In this connection 
he also says: 

I feel that a body which has been entrusted with the powers 
$ of legislation should legislate and not leave the decision of impor¬ 
tant matters of principle to other minds.' 

He also expresses his view that the power to restrict and modify a 
law which the executive is empowered to extend, does not import the 
power to make essential changes. He says: 

“To alter the essential character of an Act or to change it in 
| material particulars is to legislate, and that, namely, the power to 
legislate, all authorities are agreed, cannot be delegated by a 
Legislature which is not unfettered.” 

Thus, on the whole, Bose, J.’s line of reasoning seems to be parallel 
to that of Kania, C. J., Mahajan and Mukherjea, JJ. Like them, he 
draws a distinction between essential legislative power and unessen¬ 
tial legislative power and holds that the former cannot be delegated* 
Ihis interpretation of his view in the Delhi Laws Act case 79 receives 
support from his judgment delivered on behalf of the Supreme Court 

75. (’79) I L R 4 Oal 172 : 5 Ind App 178 (P C). 

76. (’79) I L R 4 Cal 172 : 5 Ind App 178 (P C). 

77. (’79) I L R 4 Cal 172 : 5 Ind App 178 (P C). 

78. 1951 8 C 332 (439, 440) [A I R V 38 C 56] : 1951 S C R 747 (1121) (S C), 

In re Delhi Laws Act , 1912 . 

79. 1951 S C 332 [A I R V 38 C 56] : 1951 8 C R 747 (S C), In re Delhi Laws 
M, 1912. 
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in the later decision of Bajnarain Singh v. Chairman, Patna 
Administration Committee . 80 

Thus, it may be said to be established by the majority view in 

the Delhi Laivs Act case 81 that the Legislatures under the Indian 

•j Constitution have no power to delegate to the Executive or any other 

| j body the power of law-making in the sense of determining the legisla. 

•' ( tive policy and formulating it into a rule of conduct. What constitutes 

j) a matter of principle and legislative policy cannot be defined in general 

j: terms and will depend on the peculiar considerations applicable to 
' each case. 82 

The above view of the effect of the Delhi Laws Act case 93 is 

confirmed by the judgments of the Supreme Court in subsequent 

cases. In Dari Shankar Pacjla v. State of Madhya Pradesh , 85 

Mahajan C. J., delivering judgment of the Supremo Court, observed 
as follows : 

It was settled by the majority judgment in the Constitution 
j °f India and Delhi Laws Act , 1912 etc ., 8G that essential powers of 
| legislation cannot be delegated. In other words, the Legislature 
cannot delegate its function of laying down legislative policy in 
respect of a measure and its formulation as a rule of conduct. The 
Legislature must declare the policy of the law and the legal 
principles which are to control any given cases and must provide 
a standard to guide the officials or the body in power to execute 
the law. The essential legislative function consists in the deter- 
.miination or choice of the legislative policy and of formally enact¬ 
ing that policy into a binding rule of conduct.” 

80. 1954 S C 569 [AIRV410 131] : 1955 S C R 290 (S C). 

81. 1951 S C 332 [A I R V 38 0 56] : 1951 S 0 R 747 (S C), In re Delhi Laivs 
Act, 1912 . (Per Kaaia C. J., Mahajan, Mukherjea and Bose JJ.) 

82. 1955 Madh B 177 (178) [(S) A I R V 42 C 54] (DB), Firm Kashiram Bihari - 
\|lal v. Badrilal. (“The question, though often beset with difficulties, has to be 

•answered with reference to the nature of the impugned legislation.”) 

83. 1951 S C 332 [A I R V 38 C 56] : 1951 SCR 747 (S C), In re Delhi Laivs 
Act , 1912. 

jj 84. 1954 S C 569 (574) (Pr 31) [A I R V 41 C 131] : 1955 S C R 290 (S C), Baj- 
narain Singh v. Chairman P. A. Committee. 

1954 S C 465 (468) (Pr 9) [A I R V 41 C 112] : 1955 S 0 R 280 : 1954 Cri L Jour 
1322 (S C), Ilari Shankar Bagla v. 21. P. State. 

85. 1954 S C 465 (468) (Pr 9) [A I R V 41 C 112] : 1955 SCR 3S0 : 1954 Cri L 
Jour 1322 (S C). (The preamble and the body of the sections in the Essential 

^Supplies (Temporary Powers) Act (1946) sufficiently formulate the legislative 
|policy and the ambit and character of the Act is such that the details of that 
policy can only be worked out by delegating them to a subordinate authority 
within the framework of that policy. S.3of the Act, therefore, does not amount to 
delegation of legislative power outside the permissible limits.) 

86. 1951 S C 332 [A I R V 38 C 56] : 1951 S C R 747 (S C). 
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In Rajnarain Singh v. Chairman , Patna Administration Com¬ 
mittee , 87 Bose J., delivering the judgment of the Supreme Court, 
summed up the majority view in the Delhi Laws Act case 88 as 

follows : 
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“In our opinion, the majority view was that an executive , 
authority can be authorised to modify either existing or future 
laws but not in any essential feature. Exactly what constitutes an 
essential feature cannot be enunciated in general terms, and there 
was some divergence of view about this in the former case, but this 
Jmuch is clear from the opinions set out above: it cannot include a 
Schange of policy/’ 

In some of the judgments of the High Courts 89 a different view 

87. 1954 S C 569 (574) (Pr 31) [A I II V 41 C 131] : 1955 S C R 290 (S C). 

88. 1951 8 C 332 [A I R V 38 C 56] : 1951 SCR 747 (S C), In re Delhi Laws 
Act , 1912. 

89. In Bhushan Lai v. State , AIR 1952 All 866 (869) : 1952 Cr L Jour 1676 : 
ILR (1953) 2 All 226 (FB), the Full Bench expressed the view that in the Delhi 
Laws Act Case (AIR 1951 S C 332) “there is no majority for the view that the 
Legislature must in all cases enunciate a policy or lay down a standard”. It is 
submitted with respect that this view is not correct. As shown above, Bose, J. 
clearly indicated his view that a matter of legislative policy cannot be delegated 
to the executive, and thus there wa3 a clear majority in support of this view in 
the Delhi Laws Act Case . This interpretation of that case is supported by the 
subsequent decisions of the Supreme Court, e. g. A I R 1954 S C 465 (468) and 
A I R 1954 S C 569 (574). 

The above criticism of the Allahabad Full Bench Case in AIR 1952 All 866 is 
also applicable to the Full Bench decision of the Nagpur High Court in Balhishan 
Nathaniv. Totaldas Motumal , AIR 1955 Nag 246 (252,253). In that case it was 
held that tho majority view in the Delhi Laws Act Case was only to the effect 
that on enacting a law, the Legislature could not transgress the limitation set by 
certain P. C. authorities, e. g., Burak's Case (I L R 4 Cal 172) and Referendum 
Case (AIR 1919 P C 145 (149) : 1919 A C 935) and only a minority of the 
Judges (viz. Kania C. J. Mahajan and Mukherjea JJ.) had held that the test 
was whether the Legislature had discharged “the essential legislative function,” 
and that “it was for the Legislature to declare the policy, establish the standard 
and prescribe a rule of conduct”. As will be seen from the discussion in the 
Commentary in this Note, this view as to the meaning and effect of the judg¬ 
ments of the Supreme Court in the Delhi Laws Act Case is not correct. 

[See also 1955 N U C (Mad) 2421 [AIR V 42], S. K. VclayuthaMudaliarv. District 
Munsiff of Vridhachalam South Arcot . (The trend of observations in this judg¬ 
ment seems to suggest that the actual decision in the Delhi Laws Act Case , AIR 
1951 S C 332, supports the theory that even legislative power can be delegated 
to the executive. Fazl Ali J.’s judgment is treated as “delivered on behalf of the 
majority Judges”. 

1953 Mad 105 (111) [A I R Y 40 C 35] : 1953 Cri L Jour 277 (DB), 
V. AT. Syed Mohamed and Co. v. State of Madras. (The observations in this 
ca.se aho suggest that according to the majority view in the Delhi Laws Act 
Case the test of the validity of delegated legislation is whether the Legislature 
has “abdicated its functions” in favour of the rule-making authority. With 
great respect, it is submitted that in eo far as it takes away the attention from 

l.Ind. Con. D.F. 4 
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as to the effect of the decision in the Delhi Laius Act case 90 has been 
taken and the opinion has been expressed that the majority of the 
Judges in that case have not ruled out the delegation even of what 
may be termed ‘legislative policy’ by the Legislature to the Execu¬ 
tive. It will be seen that in view of the subsequent decisions of the 
Supreme Court itself, above referred to, this interpretation of the 
judgments in the Delhi Laws Act case 91 is not correct. Reference 
has already been made above (see Note 8(f)) to the decisions which 

hold that the Legislature has plenary poivers of delegation and which 
must now be regarded as no longer good law. 

Apart from this negative aspect, it will be seen from the above 
review of the reasoning in the several judgments in the Delhi Laws 
Act case ‘ that the case also establishes the positive propositions that 
1 the types of legislation known as conditional legislation and subsidiary 
! legislation are valid. This is expressly mentioned by Kania C. J., 
Mahajan, Mukherjea and Fazl Ali JJ., and necessarily involved in 
the view of Patanjali Sastri and Das JJ., as, according to them, the 
Legislature has unrestricted power of delegation. 

Although the different lines of reasoning adopted by the Judges 
in the Delhi Laics Act case 93 are capable of classification to a con¬ 
siderable extent as shown above, a comparison of the classification of 
the reasoning with the classification of the actual decisions on the 
issues in the case shows a difference of views not only as to the 
principles but also as to their application to the actual issues in 
the case. Thus, although the views of Kania C. J., Mahajan and 
Mukherjea JJ., seem to be practically identical as regards the 
principles and the general approach to the question of delegated 
legislation, the learned Judges have come to three different conclusions 
as regards the actual issues before them. As already mentioned 
Mahajan J., holds that all the three impugned enactments are void 
« in toto. According to Kania C. J., the enactments are valid to the 
extent that the Executive is empowered to extend Acts of the Central 
Legislature but not to the extent that the Executive is empowered to 
extend provincial laws. According to Mukherjea J., the impugned 
enactments are valid both as to the central and provincial laws; but 

the nature of the matters on which rule-making power has been delegated the 
test is not in accordance with the majority view in the Delhi Laws Act case.)] 

90. 1951 S C 332 [A I R V 38 0 56] : 1951 S C R 747 (S 0), In re Delhi Laws 
Act 1912 . 

91. 1951 S 0 332 [A I R V 38 0 56] : 1951 S C R 747 (S C), In re Delhi Laivs 
Act 1912 . 

92. 1951 S C 332 [A I R V 38 C 56] : 1951 S C R 747 (S C), In re Delhi Laics 
Act , 1912. 

93. 1951 S C 332 [A I R Y 38 C 56] : 1951 S 0 R 747 (S C), In re Delhi Laws 
Act , 1912. 
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he holds that the provision enabling the Executive to amend or Pt. 94 
repeal an already existing law is ultra vires. 


Thus, to sum up the contribution of the Delhi Lazos Act case 94 to 
the solution of the problem of delegated legislation, the actual deci - 
sion in the case establishes certain propositions which have already 
been formulated. Apart from this, the reasoning in the several judg¬ 
ments also shows a concurrence of the majority of the Judges in 
certain general principles, which, therefore, may be treated as esta¬ 
blished by the case. These general principles are : 

(i) The Legislature has no plenary or unrestricted power of dele- f! 
gation. 


(m) Effect of 

Delhi Laws Act 
case summed up. 


(ii) The Legislature cannot delegate legislative power in regard to 4 ! 
essential matters or matters of legislative policy. What con-1 
stitutes such matters cannot, however, be laid down in precise 
terms, so as to obviate conflicts of opinion in the actual appli¬ 
cation of the principle to concrete cases. 

(iii) The types of legislation known as conditional legislation and 
subsidiary legislation are valid, whether they are viewed as 
exceptions to the rule of non-delegation or as not amounting 
to delegation of legislative power at all. 


The general features of conditional and subsidiary legislation are 
fairly well understood. Cut in the actual application of the principles 
to concrete cases, much difference of opinion is possible. 

Prom the above, it is clear that except for the propositions 
deducible from the matters actually decided in the case, the Delhi 
Laws Act case 0j cannot be said to have precisely defined the limits 
of permissible delegation of legislative power, so as to avoid doubts 
or conflicts of views in the actual decision of future cases. 

But certain general principles have been laid down and future 
cases will have to bo decided in accordance with such principles, 
although there may be room for doubt or difference of views in 
regard to the mode of their application to particular cases. 


In this connection, it may be mentioned that one of the consi- 
derations which seem to have weighed with Das J„ in holding that 
the Legislature has plenary and unrestricted power of delegation is 
t at the suggested limits of permissible delegation were not capable 
of precise definition so as to avoid the possibility of conflict of views 
m their actual application to concrete cases. With great respect, it is 
submitted that this reasoning does no t appear to be sound. That the 

9 Act! 1912 C 332 [A. I R v 38 C 56] : 1951 8 C R 747 (3 C), In re Delhi Laws 

0 332 1 R V 38 c 56] : 1951 S 0 B 747 (S C), In re Delhi Laws 
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limits of a certain matter can only be defined in a general way and 
not precisely does not seem to be any reason for holding that such 
limits do not exist. 

In this matter, the point of view taken by Mukherjea J., in the 
same case appears, with great respect, to be the sounder one. Dis¬ 
cussing the principles laid down by the American decisions, he 
observed as follows 90 : 

“We are not concerned with the actual decisions in these cases. 
The decisions are to be valued in so far as they lay down any 
principles. The manner of applying the principles to the facts of a 
particular case is not at all material.” 

It has already been mentioned above that in the Delhi Laws Act 
case 97 the Attorney-General contended that legislative power carries 
with it the power of delegation and that his contention found favour 
with two of the learned Judges in the case, Patanjali Sastri and 
Das JJ., who held that the Legislature had an unrestricted power of 
delegation. But it was conceded even by the Attorney-General and 
the Judges who agreed with him that the Legislature under a written 

^Constitution was not competent to divest itself wholly of its legislative 

> 

authority and create a parallel Legislature. Similarly, a Legislature 
could not delegate legislative authority in regard to a matter which 
did not fall within its legislative jurisdiction but pertained to an area 
allotted to another Legislature. 98 So also the Legislature cannot act 
beyond the limits imposed on its power by the Constitution. 99 

Further, Bose J., drew a distinction between cases "where the 
Legislature has the power generally to legislate on a particular topic 
and those in which the Legislature has been given the authority to 
enact a specific kind of legislation. In the latter case, according to 
Bose J. the Legislature cannot delegate its power to another. For 
example, the Legislature has been given the power to impose 
restrictions on the Fundamental Rights enumerated in Art. 19, cl. (l). 
According to Bose J., the Legislature cannot in any way delegate its 
authority of enacting such restrictions. Similarly, the Legislature 
cannot delegate to any other body its power under Art. 22, cl. (7) (b) 
to fix the maximum period for which a person can be detained in 
custody under a law relating to preventive detention. Nor can the 
Legislature delegate to another its power under Art. 357, cl. (l) of 

96. 1951 S C 332 (400) [A I R V 38 C 56] : 1951 SCR 747 (984) (S C), In re 
Delhi Laws Act , 1912. 

97. 1951 S C 332 (370, 42S) [A I R V 38 C 56] : 1951 S C R 747 (S C), In re 
Delhi Laws Act , 1912. 

98. See 1951 S C 332 (337, 338, 365, 393, 394) [AIR V 38 C 56] : 1951 SCR 
747 (766, 867, 962) (S C), In re Delhi Laius Act , 1912. 

\ 99. 1952 All 866 (868) [A I R V 39] : 1952 Cri L Jour 1676 : I L R (1953) 2 All 
• 226 (F B), Bhushan Lai v. State. 



EXTENT OF LAWS BY PARLIAMENT AND STATE LEGISLATURES 

conferring on the President the power of the Legislature of a State 
where a proclamation has been issued under Art. 356. 100 

Article 357, cl. (l) expressly permits delegation of legislative 
authority in certain cases. 

The conferment of wide discretion on the Executive in regard to 
an administrative matter does not amount to a delegation of legislative 
power. 101 (See also Art. 14 Note 1 .) 

Similarly, the conferment of discretion on the Executive to 
enforce the law made by the Legislature is not a delegation of 
legislative power at all. 102 There is a basic distinction between the 
delegation of the power to make the law and the conferring of an 
authority and discretion as to its execution to be exercised under and 
in pursuance of the law. 103 

See also the undermentioned case. 104 
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100. 1951 S C 332 (437, 438) [A I R V 38 C 56] : 1951 S C R 747 (1114, 1115) 
(8 C), In re Delhi Laws Act, 1012. 

101. See 1952 Pat 359 (Pr 22, 25, 37) [A I R V 39] : I L R 31 Pat 493 (S B), 
Atma Ram v. State of Bihar. (There is no delegation of legislative powers if 
the choice of the officer is left by the statute to the State Government, and 
there is no constitutional limitation debarring the executive authorities from 
nominating such a person.) 

1952 All 624 (Pr 9, 11) [A I R V 39 C 118] (DB), Ghansliyamdass v. Gulab 
Chandy (Power given to District Magistrate to grant or refuse permission to 
file suit for ejectment—No delegation of legislative power.) 

1952 All 699 (Pr 11) [A I R V 39] : I L R (1953) 2 All 581 (DB), Karam 
Chand Thapar and Bros. v. Vi jay Anand. 

102. 1950 S C 27 (42, 43) (Pr 27) [A I R V 37 C 6] : 51 Cr L Jour 1383 : 1950 
S C R 88 (SC), Gopalan v. State of Madras. (Preventive Detention Act, 1950, S. 3 
is not invalid as delegating legislative power. It is not also bad as not providing 
any objective standard which the Court can utilize for determining whether 

the requirements of the law have been complied with_No such objective 

standard of conduct can be prescribed except as laying down conduct tending 
to achieve or to avoid a particular object.) 

1954 Cal 591 (594) [AIR V 41 C 202] : 1954 Cri L Jour 1722 (D B), Shri 
Krishna Sharma v. The State of West Bengal. (Do.) 

103. 1950 S C 27 (122) (Pr 246) [A I R V 37 C 6] : 51 Cri L Jour 1383 : 1950 
S C R 83 (6 C), Gopalan v. State of Madras. 

104. (1949) 1 All E R 815 (824) : (1949) 2 KB 608, Lewisham Borough Council 

v. Roberts. (Denning C. J—When a Minister is entrusted with administrative , 

as distinct from legislative, function, he is entitled to act by any authorised 

official of his department. The Minister is not bound to give his mind to the 
matter personally.) 

1954 S C 465 (468) (Pr 10) [AIR V 41 C 112] : 1954 Cri L Jour 1322: 1955 SCR 
380 (SC), Hari Shankar Bagla v. M. P. State. (Section 4 of Essential Supplies 
(Temporary Powers) Act, 1946, attacked on the ground that the authority on 
whom certain powers (viz., the Central Govt.) were conferred was authorized to 
further delegate its powers conferred by the Act—Contention overruled on the 
ground that the Act enumerated the classes of persons to whom the power could 
be delegated or sub-delegated by the Central Government : (1934) 293 U S 388 : 
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Where certain powers are conferred by an Act on the Govern¬ 
ment and the latter is empowered by the Act, to' delegate its powers 
to certain classes of persons named by the Act, it cannot be said that 

the instrumentalities have not been selected by the Legislature 
itself. 100 (See also Note 11.) 

Whether delegation of a certain power to the Executive is valid 

may also be considered from the point of view of whether such 

delegation is in accordance with legislative practice. 108 Such practice 

may show that a certain matter has all along been treated as not 

being one of legislative policy but only as one of carrying out the 
policy. 

See also Note 1G and Art. 246 Note 12. 

9. Essential legislative power cannot be delegated_Prin¬ 

ciples—It has been seen in Note 8 that as a result of the Delhi 
Laws Act case, 1 read in the light of the later decisions in Dari 
Shankar Bagla v. State of Madhya Pradesh 2 and Bajnarain Singh 
v. Chairman, Patna Administration Committee, 3 it must be taken as 
established law now in India that the Legislature is not competent to 
^delegate to the Executive or any other body its legislative authority 
it -i n all 5' essential matter, that is, in any matter which really constitutes 
matter of legislative policy * It has also been seen in Note 8 
that the majority view in the Delhi Laws Act case 6 has conceded the 
proposition that the Legislature can take the assistance of other 

79 Law Ed 446, Panama Refining Co. v. Ryan aDd (1934) 295 US 495 : 79 
Law Ed. 1570, Schechterv. United States, distinguished. 1938 A C 70S, Shannon 
v. Lower Mainland Dairy Product Board , Rel. on.) 

105. 1952 All 866 (872) (Para 42) [AIR V 39] : 1952 Cri L Jour 1676 : ILB 
(1953) 2 All 226 (FB), Bhushan Lai v. State, (Section 4 of Essential Supplies 
(Temporary Powers) Act (1946) not ultra vires.) 

106. 1951 S C 332 (344) : [AIR V 38 C 56] : 1C51 SCR 747 (S C), In re Delhi 
Laws Act (1912). (But legislative practice must be clear and uniform.) 

1955 N U C (Mad) 242L [AIR V 42], S. K. Velayutha Mudaliar v. District 
Munsiff of Virdhachalam, South Arcot. 

Article 245 — Note 9 

1. 1951 S C 332 [AIR V 38 C 56] : 1951 S C R 747 (S C), In re Delhi Laics 
Act , 1912. 

2. 1954 S C 465 (4C8) (Pr 9) [AIR V 41 C 112] : 1954 Cri L Jour 1322 : 1955 
S C R 380 (S C). 

3. 1954 S C 569 (574) (Pr 31) [AIR V 41 C 131] : 1955 S C R 290 (S C). 

4. 1954 Pat 371 (384) (Pr 46) [AIR V 41 C 132] : I L R 33 Pat 507 : 1954 Cri L 
Jour 1187 (F B), State v. Kunja Behari Chandra . 

1955 Madh B 177 (178) [(S) AIR V 42 C 51] (DB), Firm Kashiram Bihari Lai v. 
Badrilal. 

1954 Bom 397 '402) (Para 11) [AIR V 41 C 110] : I L R (1954) Bom 1278 (DB), 
Chimanlal Dipchand v. State of Bombay . 

5« 1951 S C 332 [AIR V 38 C 66] : 1951 SCR 747 (S C), In re Delhi Laws 
Act, 1912 . 
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"bodies in the State in subsidiary matters 8 and that the cases in which 
such assistance can be taken would fall broadly into the two types of 
legislation known as conditional legislation and ancillary or subsidiary 
legislation. 


Article 245 
Note 9 (a) 
Pt. 6 


In this connection the following passage from the judgment of 
Kama, C. J., in the Delhi Laics Act case 1 may be quoted : 


(b) Principle 
explained. 


A fair and close reading and analysis of all these decisions of 
the Privy Council, the judgments of the Supreme Courts of Canada 
and Australia without stretching and straining the words and 
expressions used therein lead me to the conclusion that while a 


Legislature, as a part of its legislative functions, can confer powers 
to make rules and regulations for carrying the enactment into 
operation and effect, and while a Legislature has power to lay 
down the policy and principles providing the rule of conduct, and 
while it may further provide that on certain data or facts being 
found and ascertained by an executive authority, the operation of 
the Act can be extended to certain areas or may be brought into 
force on such determination which is described as conditional 
legislation, the power to delegate legislative functions generally is 
not warranted under the Constitution of India at any stage. In 
cases of emergency, like war where a large latitude has to be neces¬ 
sarily left in the matter of enforcing regulations to the executive, 
the scope of the power to make regulations is very wide, but even 
in those cases the suggestion that there was delegation of ‘legisla¬ 


tive functions’ has been repudiated. Similarly, varying accoiding 
to the necessities of the case and the nature of the legislation, the 
doctrine of conditional legislation or subsidiary legislation or ancil¬ 
lary legislation is equally upheld under all the Constitutions. In 


my opinion, therefore, the contention urged by the learned Attor¬ 
ney-General that legislative power carries with it a general power 
to delegate legislative functions, so that the Legislature may not 
define its policy at all and may lay down no rule of conduct but 
that whole thing may be left either to the executive authority or 1 
administrative or other body, is unsound and not supported by the ( 
authorities on which he relies.” 


6. 1955 S C 25 (32) [(S) AIR V 42 C 7] : 1955 SCR 735 (S C), Ediuard Mills 
Co. v. State of Ajmer . (A Legislature cannot certainly strip itself of its essential 'jj 
functions and vest the same on an extraneous authority. The primary duty of 11 
law-making has to be discharged by the Legislature itself, but delegation may 

e resorted to as a subsidiary or ancillary measure.) 

7. 1951 S C 332 (345) [AIR V 38 C 56] : 1951 S C R 747 (791) (S C), In re Delhi 
Laws Act. 1012. 
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So also Mukherjea J., observed as follows in the same case 8 : 

The essential legislative function consists in the determina¬ 
tion or choosing of the legislative policy and of formally enacting 
that policy into a binding rule of conduct. It is open to the 
Legislature to formulate the policy as broadly and with as little 
or as much details as it thinks proper and it may delegate the rest 
of the legislative work to a subordinate authority who will work 
out the details within the framework of that policy. ‘So long as a 
policy is laid down and a standard established by a statute, no 
constitutional delegation of legislative power is involved in leaving 
to selected instrumentalities the making of subordinate rules 
within prescribed limits and the determination of facts to which 
the policy as declared by the Legislature is to apply/ vide Sche - 
chter Poultry Corp . v. United States. 9 ' 1 

The principle underlying the prohibition against delegation of 
legislative power has been expressed by Cooley in his Constitu¬ 
tional Limitations, Vol. 1 , at p. 224 10 in these words : 

One of the settled maxims in constitutional law is that the 
power conferred upon the Legislature to make law r s cannot be 
delegated by that department to any other body or authority. 
Where the sovereign power of the State has located the authority, 
there it must remain; and by the constitutional agency alone 
the laws must be made until the constitution itself is changed. 
The power to wdiose judgment, wisdom, and patriotism this high 
prerogative has been intrusted cannot relieve itself of the respon¬ 
sibility by choosing other agencies upon which the pow T er shall be 
devolved, nor can it substitute the judgment, wisdom, and patriotism 
of any other body for those to wdiich alone the people have seen fit 
to confide this sovereign trust/*. 

The above passage explains the principle underlying the general 
rule, namely, that legislative powder cannot be delegated. The prin¬ 
ciple on w^hich exceptions to the general rule are permitted and the 
extent to w T hich such exceptions are permitted have been explained 
by Crawford in his book on The Construction of Statutes, pp. 25 , 
26 , 11 as follows : 

“ Legislative powder has been delegated, as general rule, not so 
often as an effort to break dowm the triparte theory of the separa¬ 
tion of powers, but from necessity and for the sake of convenience. 

8. 1951 S C 332 (400) [AIR V 3S C 56] : 1951 SCR 747 (982j (S C), In re Delhi 
Laws Act , 1912 . 

9. (1935) 79 Law Ed 1570 : 295 U S 495. 

10. Constitutional Limitations, Vol. 1, Page 224. (Quoted in A I R 1951 S C 332 
(352) : 1951 S C R 747 (818) (S C).) 

11. Quoted in 1951 S C 332 (331) [AIR V 38 C 56] : 1951 S C R 747 (920) (SC), 
In re Delhi Laws Act , 1912 . 
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More and more with a social system steadily becoming increasingly 
complex, the Legislature has been obliged in order to legislate 
effectively, efficiently and expeditiously, to delegate some of its 
functions, not purely legislative in character, to other agencies, 
particularly to administrative officials and boards. Most prominent 
among the powers thus delegated have been the power to ascertain 
facts, and the power to promulgate rules and regulations. Many 

of the other delegated powers, upon analysis, fall within one 
of these two major or basic classifications.” 


So far, however, as the delegation of any power to an execu¬ 
tive official or administrative board is concerned, the Legislature 
must declare the policy of the law and fix the legal principles 
which are to control in given cases and must provide a standard to 
guide the official or the board empowered to execute the law. This 
standard must not be too indefinite or general. It may be laid 
down in broad general terms. It is sufficient if the Legislature 
will lay down an intelligible principle to guide the executive or 
administrative official .... From these typical criterions, it is 
apparent that the Courts exercise considerable liberality towards 
upholding legislative delegations, if a standard is established. Such , 
delegations are not subject to the objection that legislative power ' 
has been unlawfully delegated. The filling in of mere matters of 
detail within the policy of, and according to, the legal principles 
and standards established by the Legislature is essentially minis, 
tenal rather than legislative in character, even if considerable 
discretion is conferred upon the delegated authority. In fact, the 
method and manner of enforcing a law must be left to the reason¬ 
able discretion of administrative officers under legislative standards.” 

In Uarishankar Bagla v. M. P. State 12 the Supreme Court 
observed as follows: 


It was settled by the majority judgment in the Constitution 
of India and Delhi Laws Act , 1912 etc™ that essential powers of 
legislation cannot be delegated. In other words, the Legislature 
cannot delegate its function of laying down legislative policy in 
respect of a measure and its formulation as a rule of conduct. The 
Legislature must declare the policy of the law and the legal princi. 
pes which aie to control any given cases and must provide a 
s an ard to guide the officials or the body in power to execute the 
aw. Ihe essential legislative function consists in the determination 
°i choice of the legislative policy and of formally enacting that 
policy into a b inding rule of conduct.” 

C) S ° 465 (468> [AIK V 41 : 1054 Cri L Jour 1322 :1955 S C R 

13. 1951 S C 332 [AIR V 38 C 5C] : 1951 S C R 747 (S C). 
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The basis of the above view has been expressed by Mahajan, J., 
as follows 14 : 

The question can be posed thus: Why is delegation peculiarly 
a content of legislative power and not of judicial power ? In my 
judgment, it is a content of none of the three State powers, legis¬ 
lative, judicial or executive. It is, on the other hand, incidental to 
the exercise of all power inasmuch as it is necessary to delegate 
for the proper discharge of all these three public duties. No public 
functionary can himself perform all the duties he is privileged to 
perform unaided by agents and delegates, but from this circum- 
4 stance it does not follow that he can delegate the exercise of his 
• judgment and discretion to others.” 


Thus, two principles are involved: 

(i) the Legislature having been entrusted by the Constitution with 

the authority to make laws cannot devolve the essence of that 
authority on any other body; and 

(ii) the Legislature can take the assistance of other departments or 

bodies in carrying out its duties, in regard to subsidiary 
matters. 

5 Thus, a distinction is to be made between essential legislative power 
; and ancillary or subsidiary legislative power. The determina¬ 
tion of legislative policy and its formulation into a binding rule of 
conduct constitute the essence of legislative power and this power 
cannot be delegated by the Legislature to any other authority. But 
subsidiary matters which are necessary for effective legislation can 
be delegated . 15 


14. 1951 S C 332 (386) [AIR V 38 C 56] : 1951 SCIl 747 (937, 938) (3 C), In re 
Delhi Laws Act , 1912. 

15. 1955 S C 25 (32) (Para 17) [(S) AIR V 42 C 7] : 1955 SCR 735 (S C), 
Edward Mills Co. v. State of Ajmer . 

1951 S C 332 (338, 400) [AIR V 38 C 56] : 1951 S C R 747 (767, 982) (S C), In re 
Delhi Laws Act, 1912. (See observations of Kania C, J. and Mukherjea J. at the 
above pages.) 

(1943) 88 Law Ed S34 (S48) : 321 U S 414 (424, 425), Yakus v. United States . 
(The essentials of the legislative function are the determination of the legisla¬ 
tive policy and its formulation and promulgation as a defined and binding rule 
of conduct, and these essentials are preserved when Congress has specified the 
basic conditions of fact upon whose existence or occurrence, ascertained from 
relevant data by a designated administrative agency, it directs that its statu¬ 
tory command shall be effective.) 

(1942) 87 Law Ed 1774 (1788) : 320 U S 81 (104), Hirabayashi v. United States . 
(Do.) 

[See also 1953 Nag 58 (63) (Pr 26) [A I R V 40 C 25] : I L R (1952) Nag 770 : 
1953 Cri L Jour 481 (DB), Hiralal v. State. (The provisions of Ss. 99 & 100, 
Government of India Act, 1935, which correspond to Arts. 245 & 246, Consti¬ 
tution of India, did not confer power to delegate essential legislative functions, 
and the enactment of law such as the India (Central Government and Legisla- 
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The above principles are themselves based on two well-recogniz¬ 
ed principles as to construction of statutes, namely, 

(a) if a statute directs that certain acts shall be done in a specified 

manner or by certain persons, then performance in any other 
manner than that specified or by any other persons than 
those named, is impliedly prohibited, 16 and 

(b) everything necessary to the exercise of a power is implied in , 

the grant of the power. 17 


The combined operation of these two principles results in the 
position that while the Legislature can avail itself of the assistance 
of other bodies in the State, in the discharge of its duties in regard 
to subsidiary matters, it cannot divest itself of its essential legislative 
function in the sense of the determination of legislative policy and 
vest the same in an extraneous authority. In other words, the 
Primary or essential duty of law-making has got to be discharged by 

the Legislature itself. Delegation may be resorted to only as a secon¬ 
dary or ancillary measure. 18 


ture) Act, 1946, made no difference as to the nature and quality of the powers 
conferred by those sections.) 

(1928) 72 Law Ed 624 (629) : 276 US 394 (406), Hampton , J. R. <£ Co. v. 
United States. (The field of Congress involves all and many varieties of legis¬ 
lative action and Congress has found frequently necessary to use officers of 
the executive branch within defined limits to secure the exact effect intended 
by its acts of legislation, by vesting discretion in such officers to make public 
regulations interpreting a statute and directing the details of its execution 
even to the extent of providing for penalizing a breach of such regulations.)] 

16. Crawford’s Statutory Construction, Page 334. [Quoted by Maha°jan J. in the 
Delhi Laws Act case , 1951 SCR 747 (947) : AIR 1951 S C 332 (383) (SC).] 

17. 1955 S C 25 (32) (Para 17) [(S) A I R V 42 C 7] : 1955 SCR 735 (S C), 
Edward Hills Co . v. State of Ajmer. (As pointed out by O’Connor J. of the 
High Court of Australia in Baxter v. Ah. Way , (1909) 8 CLR 626 at p. 637 
(Aus.), when a Legislature is given plenary power to legislate on a particular 
subject, there must always be an implied power to make laws incidental to 
the exercise of such power. It is a fundamental principle of constitutional law 

that everything necessary to the exercise of a power is included in the grant 

of the power. Legislature cannot strip itself of its essential functions. Delega¬ 
tion may be resorted to as a subsidiary or ancillary measure.) 

(1909) 8 G L R G26 (637) (Aus), Baxter v. Ah. Way . (Per O’Connar J. _ Quoted 
>y Mllbber jea J. in 1951 SCR 747 (974) : AIR 1951 S C 332 (397) (SC).) 

18. 195o S C 25 (32) (Pr 17) [(S) A I R V 42 C 7] : 1955 SCR 735 (SO), Edward 
Mills Go. v. Stale of Ajmer . 

19al S C 332 (397) [A I R V 38 C 56] : 1951 S C R 747 (974) (SC), In re Delhi 
Laws Act , 1912. 


(’55) 1955 Andhra W R 754 (767), Veerraju v. District Munsif of llama, 
cnandi apuram. (While the Legislature cannot abdicate its general law-making 
powers it may authorise others to do things which it might properly do, but 
winch it cannot conveniently or properly perform. It is not every grant of 
power y the Legislature involving the exercise of discretion and judgment 
that amounts to a delegation of legislative power. A legislative body may. 
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As already mentioned, the above principles relating to delegated 
legislation are based on the application of well-known principles to 
the construction of the Constitution and not on any abstract theories 
like the theory of separation of powers under the American Constitu¬ 
tion. It has already been seen in Note 4 that by adopting the 
parliamentary system of executive, the Indian Constitution has 
shown its rejection of the strict theory of separation of powers. But 
at the same time, the Constitution has clearly made a threefold divi¬ 
sion of functions to be discharged primarily by three separate 
departments of State. In the Delhi Laws Act case 19 Kania, C. J., 

observed as follows about the Legislature under the Indian Constitu¬ 
tion: 

While the Constitution creates the Parliament and although 
it does not in terms expressly vest the legislative powers in the 
^Parliament exclusively, the whole scheme of the Constitution is 
.based on the concept that the legislative functions of the Union 
. will be discharged by the Parliament and by no other body. The 
essential of the legislative functions, namely, the determination of 
-the legislative policy and its formulation as a rule of conduct, are 
still in the Parliament or the State Legislatures, as the case may 
be, and nowhere else.” 

As seen in Note 8 (d), the prohibition against legislative dele¬ 
gation under the American Constitution is based partly on the 
doctrine of separation of powers and partly on the maxim delegatus 
non potest delegare. It was held in regard to the Indian and colonial 
Legislatures constituted under Acts of the British Parliament that 
such Legislatures were not mere delegates or agents of the British 
Parliament and had, w r ithin their allotted spheres, plenary powers of 
legislation of the same nature and extent as those of the British 
Parliament. 20 After the inauguration of the new Constitution there is 
no question of the Indian Legislature being a delegate of the British 
Parliament. But the question has been raised whether the Legislature 
can be regarded as the agent or delegate of the electorate or the 

after declaring a policy and after fixing a primary standard, confer upon tho 
executive or administrative officers the power to prescribe the administrative 
rules and regulations to promote the purpose and spirit of the legislation and 
to carry it into effect; and the action of the Legislature in giving such rules 
and regulations the force and effect of laws does not violate the constitutional 
inhibition against delegating the legislative function.) 

19. 1951 S C 332 (346) [A I R V 38 C 56] : 1951 S C R 747 (796) (S C), In re 
Delhi Laws Act , 1912. 

20. (’78) I L R 4 Cal 172 : 5 Ind App 178 (193) (PC), Empress v. Burak. 

1933 P C 16 (18) : [AIR V 20] (PC), Croft v. Dunphy . 

(1885) 10 App Cas 282 (290) : 54 L J P C 7 (10), Foicell v. Appollo Candle Co . 

(18S3) 9 App Cas 117 (132) : 53 L J P C 1, Hodge v. The Queen . 
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people as a whole. In the Delhi Laivs Act case 21 Fazl Ali, J., gave 
reasons for holding that the Legislature was not such agent. But 
Fazl Ali, J., was disposed to be liberal in according to the Legislature 
large powers of delegation. But Mukherjea, J., who held that the 
Legislature could not delegate essential legislative power, also took 
the view that the maxim delegatus non potest delegare did not apply 
to the Legislature. 22 But the non-applicability of the maxim to the 
Legislature does not affect the principle that a body entrusted with a 
l public function under the Constitution cannot devolve that function 
on another body. 

The next theory that has been canvassed in connection with the 
question of delegated legislation is the theory of the sovereignty of 
(the Legislature. For a discussion of this theory in relation to the 
Indian Legislature, see Note 3. As seen in that Note the Legislature 
under the Indian Constitution is not a sovereign body like the British 
Parliament, the validity of whose laws cannot be questioned in a 
Court. Nevertheless it was argued in the Delhi Laics Act case 23 that 
within its allotted sphere the Indian Legislature had plenary power 
of legislation of the same nature and extent as those of the British 
Parliament. On the basis of this argument it was contended that the 
Indian Legislature had unlimited pow'er of delegation of its legislative 
authority just like the British Parliament. As seen in Note 8 (f) this 
argument was rejected by the majority of the Judges in the Delhi 
Laws Act case 2 * and that case must be treated as having definitely 
established the principle that the Indian Legislature cannot claim 
plenary and unrestricted powers of delegation like the British Parlia¬ 
ment. In other words, the plenary character of the legislative powers 
of the Indian Legislature in regard to its own allotted sphere does 
not mean that it can delegate to another authority the essence of 
legislative power, although it can take the assistance of subordinate 

agencies in regard to subsidiary matters and delegate its functions to 
that extent. 

It has already been seen in Note 8 (j) that in the Delhi Laics 
Act case~° it w T as conceded by the Attorney-General and the minority 

21. 1951 S C 332 (349) [AIR V 38 C 56]: 1951 S G R 747 (808) (SC), In re Delhi 
Laws Act, 1912. 

22. 1951 S C 332 (395) [AIR V 38 C 56] : 1951 S C R 747 (967) (S3), In re Delhi 
Law? Act, 1912. (Per Mukherjea J.) 

23. 1951 S C 332 (338) [A I R V 38 C 56] : 1951 SCR 747 (SC), In re Delhi 
Laws Act, 1912. 

24. 1951 S C 332 (346 (Kania C. J.), 355 (Fazl Ali J.), 372 (Mahajan J.), 395 

(Mukherjea J.), 437, 438 (Bose J.)) [AIR V 38 G 56] : 1951 SCR 747 (SC), In 
re Delhi Laws Act , 1912. 

25. 1951 S G 332 (345) [A I R V 38 C 56] : 1951 S C R 747 (S C), In re Delhi 
Laws Act, 1912 . 
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Judges who agreed with him that the widest powers of delegation to 
which the Legislature might be held to be entitled would not allow 
| of the Legislature abdicating its functions and creating a parallel 
?Legislature. But it was argued that short of such complete self- 
effacement the Legislature could delegate its law-making authority 
to any other body. As seen already in Note 8 this argument was 
rejected by the majority of the Judges in the Delhi Laics Act case. 26 
It was also pointed out by Mukherjea, J., that the question whether 
the Legislature could transfer the entirety of its powers to another 
body or to a body over which it would have no control and whose 
authority it could not revoke was practically beside the point when 
considenng the question of validity of particular pieces of legislation 
in which the Legislature had purported to delegate legislative autho¬ 
rity to the Executive or any other body, because in such a case the 
wider question of the Legislature parting with the whole of its 
authority in the above manner does not arise at all. Kania, C. J., 
and Mahajan, J., also pointed out that abdication and self-effacement 
y by the Legislature could be total as well as partial and delegation of 
|legislative authority could be open to the objection of “abdication” 

even though there was no total self-eflacement or creation of a parallel 
legislative body by the Legislature. 27 

Similarly, it was argued in the Delhi Laics Act case 28 that so 
long as the Legislature retained its control over the subordinate 
authority on which it conferred law-making power and so long as the 
Legislature could revoke the authority conferred by it, it could not 
be said to have abdicated its function. This argument w r as also 
rejected by the majority of the Judges according to whom the test of 
the Legislature retaining control over the subordinate agency and 
having the power to revoke its authority at any time it pleases, is 
not a conclusive test of the competency of the Legislature to delegate 
its power to another body, although the reservation of such residuary 
power in the hands of the Legislature is a necessary and indispens¬ 
able element even in those limited cases in which the Legislature 
should be held to have the power of delegation even according to the 
majority of the Judges in the Delhi Laics Act case. 20 In this connec¬ 
tion Mukherjea, J., pointed out that the test of the validity of delega¬ 
tion by the Legislature is not the subordinateness of the agency to 

26. 1951 S C 332 [A I R V 33 C 56] : 1951 S C R 747 (S C), In re Delhi Laws 
Act , 1912. 

27. 1951 S 0 332 (345, 378) [A I R V 38 C 56] : 1951 S C R 747 (793, 912) (S C), 

In re Delhi Laius Act t 1912. 

28. 1951 S C 332 (345) [A I R V 38 C 56] : 1951 S C R 747 (S C), In re Delhi 
Laws Act t 1912. 

29. 1951 S C 332 [A I R V 38 C 56] : 1951 S C B 747 (S C), In rt Delhi Laws 
Act, 1912. 
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which the power is delegated but the subordinateness of legislation. 30 
In other words, it is the character of the matter on which the sub¬ 
ordinate agency is empowered to legislate that determines the 
validity of the delegation and not the fact that the agency on which 

power is conferred continues to be subordinate and subject to the 
control of the Legislature. 

When it is said that “legislative power” cannot be delegated, 
j is meant is only that legislative power in the sense of determin¬ 
ing the policy and formulating it as a binding rule of conduct cannot 
be delegated. Where the Legislature lays down the policy and the 
standard, the task of filling in details and other subsidiary matters 
may be left to the Executive or other body. But it is obvious that 
the Legislature itself can also fill in the details and make the legis¬ 
lation complete and self-sufficient both in matters of principle as well 
as of details.** 1 Thus, the work of filling in details and other subsi¬ 
diary matters can also be a part of the process of law-making, 
although it is of a subsidiary and ancillary character which may be 
relegated to other hands. In this view the term ‘law* as used in 
Aiuh. 245 and 240 must be taken to refer to both matters of principle 
and policy as well as subsidiary matters and matters of detail. 32 * 
Otherwise, the anomalous result will be reached that although the 
Legislature itself has enacted a certain matter it is not daw’ within 
the meaning of the above articles because it is concerned with details 
or subsidiary matters. The difference between the two kinds of 
matter is, therefore, clearly not that one of them is legislation and 
the other is not legislation. The difference only consists in the fact 
that in the one case the matter relates to the essence of legislation,] 
while in the other it relates to subsidiary matters and not the essence 
of legislation. In this view, it would appear that it would not bo 
correct to confine the meaning of legislative function to what may be 
called the essential part of it. But, at the same time, when the essen¬ 
tial part of the legislative function is not performed by the Legislature 
but delegated to another body, it cannot be said to “make a law” 
within the meaning of Arts. 215 and 246. 33 
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aa to delegated legislation has been discussed in Note 8(e). It will be 

30. 1951 8 C 332 (399, 400) [i I P. V 38 C 56] : 1951 SCli 747 (931, 932) (S C), 
In re Delhi Laws Act , 1912. 

31 (1825) 6 Law Ed 253 (203) : 10 Wh 1, Way man v. Sauthard. (Legislature 
can delegate to others powers which it may itself exercise though it cannot 
delegate powers which are strictly and exclusively legislative.) 

32. See 1951 S C 332 (369) -[AIR V 38 C 56] : 1951 S C R 747 (882) (SC), In re 
Delhi Laws Act, 1912. (Per Patanjali Sastri J.) 

33. 1951 S 0 832 (346, 347) [A.IR V 38 0 56] : 1951 S C R 747 (798) (SC), In re 
Delhi Laws Act , 1912 . 
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seen that the law as settled in India by the majority view in the Delhi 
Laws Act case 31 as explained in Note 8 approximates to the American 
theory, as according to it, the Legislature has no power of delegation 
except in regard to subsidiary or ancillary matters. 

What constitutes an essential matter or a subsidiary matter has, 
however, not been defined in general terms so as to make the defini¬ 
tion applicable to all the cases. 35 As long ago as 1825, Marshall C. J., 

of the Supreme Court of America observed as follows in Wayman v. 
Southard 36 : 


The line has not been exactly drawn which separates those 
important subjects which must be entirely regulated by the Legis¬ 
lature itself from those of less interest in which a general provision 
may be made and power given to those who are to act under such 
general provisions to fill up the details.” 


The above statement seems to be as true to-day <as it was when 
it was made more than 125 years ago. 


(1) Duty of 
Court in apply¬ 
ing principles. 


Hence, decided cases are often found to be irreconcilable with 
each other. But this only means that when a question is raised as to 
the validity of delegated legislation in a particular case the Court 
will have to decide on a consideration of the legislation as a whole 
,, whether the delegation transgresses the permissible limits or whether 
the Legislature has laid down the policy and the standard with suffi¬ 
cient definiteness so as to validate the delegation. As Mukherjea, J., 
has pointed out in the Delhi Laws Act case? 7 the decisions ought to 
be valued in so far as they lay down principles and the differences 
noted in regard to the manner of applying those principles, should be 
treated as of no importance. So far as the broad principles are con¬ 
cerned they may be treated as settled in India as a result of the 
majority view in the Delhi Laws Act case? 8 These have already been 
explained. According to these principles the Legislature cannot part 
| with its essential legislative function which consists in declaring its 
policy and making it a binding rule of conduct. The policy may be 
particularised in as few or as many words as the Legislature thinks 
proper and it is enough if an intelligent guidance is given to the 


34. 1951 S C 332 (401) [AIR V 3S C 56]: 1951 S C R 747 (935) (SC), In rc Delhi 
Laws Act , 1912. 

35. See (1915) 59 Law Ed 552 (560) : 236 U S 230, Mutual Film Cory. v. In¬ 
dustrial Com. (While administration and legislation are quite distinct powers, 
the line which separates exactly their exercise is not easy to defino in words. 
It is best recognized in illustrations.) 

36. (1825) 6 Law Ed 253 (263) : 10 Wli 1 (43). 

37. 1951 S C 332 (400) [A I R V 3S C 56] : 1951 SCR 747 (984) (S C), In re 
Delhi Laws Act, 1912 . 

38. 1951 S C 332 [A I R V 38 C 56] : 1951 S C R 747 (SC), In re Delhi Laws 
Act , 1912. 
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subordinate authorities. The Court can interfere if no policy is dis¬ 
cernible at all or the delegation is of such an indefinite character as to 
amount to abdication. But as the discretion vests with the Legislature > 
in determining whether there is a necessity for delegation or not, the 
exercise of such discretion is not to be disturbed by the Court except 
in clear cases of abuse. 39 


From the above it is clear*that the ultimate decision in case of 
dispute whether the Legislature has unconstitutionally delegated a 
matter of policy to another rests with the Courts, under the law as 
settled in the Delhi Laws Act case™ in India. This tallies with the 
constitutional position in America also, although it differs radically 
from the position in England where Parliament itself is the ultimate 
authority to decide whether a delegation is proper or not Snd its 
decision is beyond any question in a Court of law. The view taken by 
the majority in the Delhi Laws Act case n and the power it ensures 
to the Court to decide whether delegation of legislative power in any 
case exceeds the permissible limits according to the constitutional 
principles thus guarantees that the growth of executive power caused 
by administrative necessities will not be an uncontrollable one. As 
already seen in Note 8 , even in England where the theory of Parlia¬ 
mentary supremacy prevails, excessive delegation of legislative power 
to the executive is not looked upon with favour and measures have 
been taken to check such excessive delegation. 

As already seen in Note 8 , the two types of legislation known as 
conditional legislation and subsidiary or ancillary legislation constitute 
categories of legislation in which the element of delegation of legis¬ 
lative power has always been held to be unexceptional. The delegation 
in such cases is covered by the principle of delegation of ancillary 
matters discussed above. (For fuller discussion of these two types of 
legislation, see Notes 10 and 11.) Similarly, a power of adaptation 
or modification, within restricted limits, of existing laws may be 
validly conferred on the Executive. It has been seen in Note 8 that 


(m) Significance 
of principle 
settled by Delhi 
Laws Act case: 
Check on exces¬ 
sive growth of 
executive 
power. 


(n) Some exam¬ 
ples of delegated 
legislation. 


39. 1954 Bom 397 (402) (Pr 11) [A I R V 41 C 110] : I L R (1954) Bom 1278 
(OB), ChimanJal Diychand v. Stale of Bombay. (Once the policy is laid down 
and is made clear in the Act itself, it would not be for the Court to consider 
the extent and the nature of the delegation; that must be left to the discretion 
of the Legislature. The Court will not and cannot say that the Legislature 
should have delegated up to this point and not beyond it. In deciding whether 
particular piece of legislation is bad on the ground that it is delegated legisla¬ 
tion, it is not open to the Courts to consider that the delegated authority may 
act arbitrarily and capriciously and noo in furtherance of the policy laid down 
by the Legislature.) 

40. 1951 S C 332 (400, 401) [A I R Y 38 C 56] : 1951 S C R 747 (984, 985) (SC), 
In re Delhi Laws Act , 1912. 

41. 1951 S C 332 (400, 401) [A I R V 38 C 56] : 1951 S 0 R 747 (984, 985) (SC), 
In re Delhi Laws Act, 1912. 

l.Isd. Cob, 5. 
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according to the majority decision in the Delhi Laics Act case 42 such a 

power of adaptation annexed to a power to extend a law to a certain 

local area is valid. But the Executive cannot be empowered to alter 

the policy of an Act. 43 (See Note 8.) The power to repeal an Act i 3 

not also capable of delegation by the Legislature. 44 A power conferred 

on municipal and other local authorities to make rules and by-laws 

about local affairs, is valid; such rules and by-laws come under the 

category of subsidiary legislation. 45 A power conferred on Courts to 

enact rules of procedure is another example of the power to authorise 
subsidiary legislation. 46 


As to delegation of power to extend the duration of a temporary 

Act or to determine the termination or commencement of an Act, see 
Note 10. 


(o) Power to 
repeal ex&ting^j 


w. 


As mentioned already (sub-heading (n) in this Note), to repeal 
or abrogate an existing law is the exercise of essential legislative; 

42. 1951 8 C 332 [A I B V 38 C 56] : 1951 S C B 747 (S C), In re Delhi Laws 
Act, 1912. 


43. 1954 S 0 569 (574) [A I B V 41 C 131] : 1955 SCR 290 (SC), Rajnarain, 
Singli v. Chairman , P. A. Committee . 

1951 S C 332 (346) [A I R V 38 C 56] : 1951 S C R 747 (795) (SC), In re Delhi 
Laws Act , 1912. 

1949 F C 175 (178) (Pr 7) [AIR V 36 C 30] : 1949 F C R 595 : I L R 28 Pat 703 : 
50 Cri L Jour 897 (FC), Jatindra Nath Gupta v. Province of Bihar. (Power to 
modify an Act of a legislature, without any limitation on the extent of the 
power of modification, is undoubtedly a legislative power.) 

[See 1947 F C 32 (35) (Pr 7) [A I R V 34 C 8] : 1947 F C R 116 : I L R 26 Pat 
442 : I L R (1947) Ear F C 72 (FC), Chatturam v. 7. T. Commr ., Bihar . (The 
power to modify an Act is legislative act.)] 

44. 1954 S C 465 (469) [A I R V 41 C 112] : 1954 Cri L J 1322 : 1955 SCR 380 
(SC), Hari Shankar Bagla v. M. P. State. 

1951 S C 332 (408) (Prs. 275, 276) [AIR V 38 C 66] : 1951 S 0 R 747 (S C), 
In re Delhi Laics Act , 1912. 

1953 Nag 58 (64, 68) (Prs. 33, 57) [AIR V40 C 25] : I L R (1952) Nag 770 : 1953 
Cri L Jour 481 (DB), Hiralal Sutwala v. The State . (The Essential Supplies 
(Temporary Powers) Act, 1946, except S. 6 is valid. Section 6 is ultra vires 
and invalid because it delegates an essential legislative function, i. e., power to 
repeal, to the Central Government.) 

1952 Vind Pra 39 (40, 41) (Pr 9) [AIR V 39 C 19], Abadijan v. Otcrmal . 

45. 1951 All 181 (192) (Pr 49) [AIR V 38 C 20] : I L R (1952) 1 All 376 : 52 Cri 
L Jour 333 (F B), Ram Kishan v. State. (Categories within permissible limits: 

(a) Conditional legislation, (b) Power to make rules and regulations to carry out 
law; (c) functions of an administrative character; (d) Rule-making power of 
municipalities and local bodies.) 

[See 1951 All 674 (697) (Pr 121) [AIR V 38 C 182] : I L R (1952) 2 All 46 (F B), 
Suryapal Singh v. U . P. Govt. (Categories within permissible limits: (a) Condi¬ 
tional legislation; (b) Adaptation or modification within restricted limits; 

(c) Power of local authority to make rules for local purposes; (d) Supplementary 
legislation to give effect to bread principles laid down in Act.)] 

46. (1825) 6 Law Ed 253 (263): 10 Wheat 1 (46), Way man v. Southard . 
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power . 47 Hence, the Legislature cannot delegate such power. 4S But 
the repeal of a statute means that the statute is wiped out from the 
statute book. Where the effect of an Act is not to repeal a statute 
in this sense but only to by-pass it in certain cases, the above 
principle does not apply . 49 Moreover, where an Act empowers a 

47 . 1951 S C 332 (408) [AIR V 33 C 56] : 1951 SCR 747 (S C), In re Delhi i 
Laws Act, 1912. 

1964 S C 465 (469) [AIR V 41 C 112] : 1954 Cri L Jour 1322 : 1955 SCR 3S0 
(S C), Hari Shankar Bagla v. M . P. Slate. 

1952 All 866 (872) (Pr 43) [AIR V 39] : I L R (1953) 2 All 226 : 1952 Cri L Jour 

1676 (P B), Bhushan Lai v. State. (9. 6 of Essential Supplies (Temporary 

Powers) Act (1946) is ultra vires — So far as this particular point is concerned, 

however, this decision must bo treated as overruled by the Supreme Court 

in Harishankar v. M. P. State, A I R 1954 S C 465 (469), in which it was held 

that S. 6 of the Essential Supplies (Temporary Powers) Act, 1946 is not ultra 

vires on this ground, as the repeal under that section is made by the Leqisla - 
ture itself.) 

1953 Nag 58 (64, 68) [AIR V 40 C 25] : 1953 Cri L Jour 481 : I L B (1952) Nag 
770 (DB), Hiralal Sutxuala v. The State. (Do.) 

48 . 1951 9 C 332 (408) [AIR V 38 C 56] : 1951 SCR 747 (S C), In re Delhi 
Laws Act , 1912 


““ .! ° 4 ® 5 (46 c 9 > [AIR V 41 C 112 ] : 1954 Cri L Jour 1322 : 1955 SCR 
<530 (b 0), Han Shankar Bagla v. AT. P. State. 

1 !S« A ( 1 im 6 n! 72) (Pr i3> [Am V 39] : 1 L R < 1953 > 2 A » 226 : 1952 Cri L Jour 
“o! , ShaU LalV ' Slate < S ‘ 6 of ^sential Supplies (Temporary Powers) 
Act (1946) is ultra vires -So far as this particular point is concerns*, however 

th.s decision must be treated as overruled by the Supreme Court in Han- 

sian ,ar v. M. P. State, AIR 1954 S C 465 (409) in which it wa 3 held that S. 6 

of the Essential Supplies (Temporary Powers) Act, 1946, is not ultra vires on 

1 ’,, a . 3 th ® rep< *' under tbat section is made by the Legislature itself.) 

770 j V 40 C 25] : i95i Cri L Jour 481 : 1 L B (1952) Nag 

770 (DL), Hiralal Sutwala v. The State. (Do.) 

^VfSC) 8 n 465 ‘ 469> [AIR V 41 C 112 ] : 1954 Cri L Jour 1322 : 1955 SCR 

Suonlies fT 1 ^ Slate - (Section 9 of the Essential 

emporary lowers) Act, 1946, does not either expressly or by impli- 

hoT T T ° l the Pr ° Vi9i0a9 ° f P re - exi8ti “8 laws; neither does it abrogate 
”'i r ‘!: 8 remain untouehed a ° d ™ ad ected so far as the statute book 

inconsTstenf m ® U BimP ' y t0 by ' pass them " b «e they are 

In other wIr7 tV / r ° Vi8i0nB ° f the Act or the orde ” “> ad e thereunder, 
essential Z ’ 7 mado under 8 - 3 ™ff d be operative in regard to the 

repugnanov ' n , C ° Vered by tbe Textile Control Order wherever there is 
laws with m WUh the exi8tiDg lans and t0 tbat extent the existing 

not necessarilvamo 7 C3mm , oditie8 wiU not °P erate - By-passing a law does 
,7“™y amount to repeal or abrogation of that law.) 

Totaldas ^ 3 ’ 40> [<S) AIR V 42 C 64 ^> lFB) - P^lkishan v. 

modation let (U of °i9461 7 ^ RegU ' ati ° n ° f Letting ° f A «=om- 

executive-^ n t 1946 13 ^ lnval,d &S conferria g Power of repeaJ on 

theexeenti™ a “ ° qUlt ° accurate to re 8 ar(1 a provision like S. 6 as giving to 
to repeal anv P ° Wer ot repeal”__The section does not authorise the executive 
is not the l:r 6 . a ^ The existin 6 law remains on the Statute book _ It 
provision of tho & * impugnecl Provision itself is repealed, the relevant 

meting law will have to be enacted —All that happens by 
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certain body to exercise certain powers and provides that orders 
passed by such body in the exercise of its powers shall be valid 
although they may be inconsistent with any existing provision of 
,^law, the repeal (assuming that to the extent of the repugnancy the 
| previous law stands repealed) is made by the Legislature itself and 
■- by the body on whom it has conferred the powers . 60 

Where the Legislature has passed an Act and empowered a 
responsible authority to extend that Act to a specified locality with 
such modifications and alterations as the necessities of the situation 
may require and to repeal those existing laws only which would 
impliedly stand repealed when the Act is so extended, the delegation 
of the power to repeal existing laws in these circumstances cannot be 
said to be ultra vires. A repeal of this nature is not in reality a 

repeal by any act of the delegate but by the act of the Legislature 
itself . 61 


virtue of the impugned provision is that an order made under the enabling 
section is allowed to operate within the field covered by it, notwithstanding 
any repugnancy with the law already in existence in that field. In short, the 
existing law still prevails a3 before except when it clashes with an inconsistent 
order in the field demarcated by the enabling provision—Disseutin" from AIR 
1953 Nag 58.) 

1952 Pat 220 (222) [AIR V 39 0 55 (22)] : I L R 31 Pat 203 : 1952 Cri L Jour 
710 (S B), Mohd. Anzar Humain v. State of Bihar . (Section 6 of the Essential 
Supplies (Temporary Powers) Act, 1946 is not invalid. In so far as an order 
under S. 3 may be inconsistent with any other existing legislation the effect of 
the order would not be to repeal that legislation but the order itself would be 
valid. S. 6 is only a saving section.) 

1951 Cal 120 (125) (Pr 41, 42) [AIR V 38 C 30c] : I L R (1952) 2 Cal 296 : 52 Cri 
L Jour 934 (FB), Ramananda v. The State . (Sections, Essential Supplies 
(Temporary Powers) Act, 1946 is not invalid—It only provides that the orders 
made under S. 3, will override existing law.) 

50 . 1954 S C 465 (469) (Pr 12) : [A I R V 41 C 112] ; 1954 Cri L Jour 1322 : 
1955 SCR 380 (S C), Hari Shankar Bagla v. M . P. State. (Even assuming 
that to the extent of a repugnancy between an order made under S. 3 of the 
Essential Supplies (Temporary Powers) Act, 1946, and the provisions of an 
existing law, the existing law stands repealed by implication, the repeal is not 
by any act of the delegate, but the repeal is by the legislative act of the Parlia¬ 
ment itself. By enacting S. 6 Parliament itself has declared that an order made 
under S. 3 shall ha/e effect notwithstanding any inconsistency in tho order 
with any enactment other than this Act. This is not a declaration made by the 
delegate but by the Legislature which has declared its will that way in S. 6.) 

[See also 1955 All 554 (556) [(S) AIR V 42 C 160] (DB), Ziaullah Khan v. State 
of Uttar Pradesh.'] 

51 . 1955 All 554 (556) [(S) AIR V 42 C 160] (DB), Ziaullah Khan v. State of 
Uttar Pradesh. (Held, that the modifications made by the Notifications 
Nos. 3168 and 3169 while extending the U. P. Act, I of 1951, to Rampur district 
did not amount to an alteration affecting the substance, that is, the essential 
nature of the impugned enactment. Nor the provision regarding the repeal of 
oertain laws already in force in the former territories of Rampur unconatitu- 
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The power to create offences is legislative and not executive, 
but rule-making power of a police or municipal nature may be con¬ 
ferred and this power may include the power to impose penalties. 
(See under Note 5.) 

The power of taxation is also legislative (see Art. 265) but power 
may be conferred on Municipality, etc., to impose taxes, etc. 62 

It is only a legislative enactment or a rule having statutory 
authority that can constitute a Court 53 or invest a Judge with 
authority to determine matters outside his ordinary jurisdiction. 611 
The creation of an authority distinct from a Court is not a legislative 
function. 65 Thus, an Election Commissioner who performs his duties 
as a persona designates and not as a Court may be constituted by 
rules made by tho executive Government under authority conferred 
by statute and the statute conferring such rule-making power will 
not be invalid on the ground of its being an unconstitutional delega¬ 
tion of legislative power. 50 


Article 245 
Note 9 (p) 
Pt. 52 

(p) Power to 
create offences. 


(q) Power of 
taxation. 

(r) Power to con¬ 
stitute Courts 
and Tribunals. 


10. Conditional legislation.—As seen in Note 8 (k), the type 
of legislation known as conditional legislation is not affected by the 
prohibition against delegation of legislative power, and there was 
practically no controversy in the Delhi Laics Act case 1 about the 
validity of this kind of legislation. In fact, the Delhi Laws Act case 1 
itself constitutes an important illustration of the validity of condi¬ 
tional legislation. No doubt, there were sharp differences of opinion 
among the Judges of the Supreme Court in that case as to the 


(a) General. 


tional; ior; the notification in repealing the Acts does nothing more than 
express what was implicit in the situation '.AIR 1951 S C 332, Explained and 
Distinguished.) 

52. 1955 Bom 185 (Pr 6) [(S) AIR V 42 C 49] (DB), Hirabhai Ashabhai v. 
State of Bombay. (Section 169 of Bombay Municipal Corporation Act (1889) 
empowering levy of water charges by measurement is nob ultra vires as uncon¬ 
stitutional delegation of legislative power.) 

53 . (’55) 1955 Andhra W R 754 (767), Veerraju v. District Munsif of Rama - 
Chandrapur am. 

54. (’65) 1955 Andbra W R 754 (767), Veerraju v. District Munsif of Rama m 
Chandrapur am. 

55 . P55) 1955 Andhra W R 754 (767), Veerraju v. District Munsif of Rama - 
clxandrapur am. 

56. (*55) 1955 Andhra W R 754 (767), Veerraju v. District Munsif of Rama - 
Chandrapur am. (Rules framed by Govt, under S. 112 (2) (i) of Madras Village 
Panchayats Act (X of 1950), constituting Election Commissioner to hear elec¬ 
tion disputes under the Act are valid.) 

1955 NUC (Mad) 2421 [AIR V 42], Velayutha Mudaliar v. Dist. Munsiff of 
VridhachaXam South Arcot. (Do.) 

Article 245 — Note 10 

V, 96 ! 8 ° 33 2 [AIR V 38 C 66] : 1951 S C R 717 (S C), In re Delhi Laws 
Act) 1912* 

2 At 6 im C 332 [A1R V 38 ° 56] 1 1951 8 0 R 747 < S C )* In re Delh ' Laws 
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enaCtmentS WhiCh were im P u S ned therein on the 

Ins was not due to any difference of opinion as to the Lad pro! 

who 1 Id C0ndltl0nal legislation is valid. The learned Judges 
who held the impugned enactments to be ultra vires (partially or 

wholly base their view not on the ground that conditional legislation 

s invalid but on the ground that the sweeping character of the powers 

conferred on the Executive by the particular enactments in question 

exceeded the limits of the powers that could be conferred even under 

nditional legislation. For details of the matters decided by the Delhi 

wmLdeaT’ 366 N ° TE 8 (1) ’ fl '° m WLlCh ^ Statement ^ 


As to the meaning of conditional legislation, it may be broadly 
described as legislation, the operation of which is conditional upon 
ecision of a specified authority, as distinguished from a legis- 
ktuon which is absolute and comes into operation of its own force 

B LlZ en v } "r WiU ° f any ° ther authorifc y- ^ Empress v. 
Burah the Privy Council observed as follows : 

“Where plenary powers of legislation exist as to particular 
subjects they may be well exercised either absolutely or condi¬ 
tionally. Legislation conditional on the use of particular powers or 
on the exercise of a limited discretion entrusted by the Legislature 
o persons in whom it places confidence is no uncommon thing; and 
in many circumstances it may be highly convenient.” 


In the Delhi Laivs Act case, 4 5 6 Mukherjea, J., observed as follows : 

In a conditional legislation, the law is full and complete when 
it leaves the legislative chamber, but the operation of the law is 
made dependent upon the fulfilment of a condition, and what is 
delegated to an outside body is the authority to determine, by the 
exercise of its own judgment, whether or not the condition has 
been fulfilled. The aim of all legislation’, said O’Connor, J., in 
Baxter v. Ah Way 6 ‘is to project their minds as far as possible 
into the future aud to provide in terms as general as possible for 
all contingencies likely to arise in the application of the law. But 
it is not possible to provide specifically for all cases and therefore 
legislation from the very earliest times, and particularly in more 
modern times, has taken the form of conditional legislation, leaving 


3. 1951 S C 332 [AIR V 33 
Act, 1912. 


C 56] : 1951 3 C R 747 (S C), 


In re Delhi Laws 


4 . (’79) ILR4 Cal 172 (1S2) : 5 Ind App 178 (195) (P C) 

5 . 1951 S C 332 (393, 399) [AIR V 38 C 56] : 1951 S 0 R 747 (978, 979) (S C) 

In re Delhi Laivs Act , 1912. (See also the observations of Kania C. J. in the 
same case at pp. 338 and 347 of A I R 1951 S C.) 

6. (1909) 8 0 L R 626 (637). 
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it to some specified authority to determine the circumstances in P** 7 

which the law shall be applied or to what its operation shall be 
extended or the particular class of persons or goods or things to 
which it shall be applied.’ In spite of the doctrine of separation of 
powers, this form of legislation is well recognised in the legislative 
practice of America, and is not considered as an encroachment upon 
the anti-delegation rule at all. As stated in a leading Pennsylvania 
case (Locke s Appeal ‘the Legislature cannot delegate its power to 
make a law ; but it can make a law to delegate a power to deter¬ 
mine some fact or state of things upon which the law makes or in¬ 
tends to make its own action depend. To deny this would be to stop 
the wheels of Government. There are many things upon which wise 
and useful legislation must depend, which cannot be known to the 
law-making power and must, therefore, be a subject of inquiry and 
determination outside the halls of legislation.’ ” 

The following observations from the judgment of the Privy Council 
in Empress v. Bar ah , 8 already referred to, with reference to the 
legislation in question in that case, bring out the characteristics of 
conditional legislation : 

“What has been done is this. The Governor-General in Council 
has determined, in the due and ordinary course of legislation, to re¬ 
move a particular district from the jurisdiction of the ordinary 
Courts and offices, and to place it under new Courts and offices, to 
be appointed by, and responsible to, the Lieutenant-Governor of 
Bengal, leaving it to the Lieutenant-Governor to say at what time 
that change shall take place and also enabling him not to make 
what laws he pleases for that or any other district, but to apply by 
public notification to that district any law, or part of a law, which 
either already was, or from time to time might be, in force, by pro¬ 
per legislative authority, ‘in the other territories subject to his 
government.’ The Legislature determined that so far a certain 
change should take place ; but that it was expedient to leave the 
time and the manner of carrying it into effect to the discretion of 
the Lieutenant-Governor ; and also that the laws which were or 
might bo in force in the other territories subject to the same Govern¬ 
ment were such as it might be fit and proper to apply to this dis¬ 
trict also ; but that, as it was not certain that all those laws, and 
every part of them, could with equal convenience be so applied, it 
was expedient, on that point also, to entrust a discretion to the 
Lieutenant-Governor. 

The proper Legislature has exercised its judgment as to place, 
person, laws, powers; and the result of that judgment has been to 

7 . (1873) 13 Am Rep 716 (722) : 72 Penn St 491. 

8. (’79) I L R 4 Cal 172 (181) : 5 Ind App 178 (P C). 
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legislate conditionally as to all these things. The conditions having 
been fulfilled, the legislation is now absolute.” 

The underlying principle of the validity of conditional legislation 

was expressed by the Supreme Court of America in Yakus v. United 
otates J as follows : 


The Constitution does not require that Congress find for it- 
self every fact upon which it desires to base legislative action or 
that it make for itself detailed determinations which it has declared 
to be pre-requisite to the application of the legislative policy to par¬ 
ticular facts and circumstances impossible for Congress itself to pro- 
perly investigate.” 

For similar observations, see the cases noted below. 10 

From the above, it will be seen that in conditional legislation 
j v there is no delegation of legislative power in the sense of determina¬ 
t e 1011 of legislative policy and its formulation into a binding rule of 

9. (1944) 88 Law Ed 834 (848) : 321~i7s _ 4ir(424K ~ 

10. 1945 P C 48 (51) [AIR V 32] : 1945 F C R 161 : 72 Ind App 57 : ILR (1945) 
liar (PC) 97: 46 Cri L Jour 589 (PC), Emperor v. Benoari Lai. (The 
impugned legislation was merely an example of the uncommon legislative 
arrangement by which the local application of the provision of a statute was 

etermined by the judgment of a local administrative body as to its necessity.) 

195o LUC (Nag) 1341 [AIR V 42] (FB), Ganpatrao Yadorao v. State of Madhya 

Pradesh. (The power to determine the circumstances in which the law should 

bo applied, to what area its operation should be extended and the date on which 

it would commence its operation, doe3 nob come under legislative power and 
could be delegated.) 

1954 Bom 261 (266) [AIR V 41 C 76] : ILR (1954) Bom 647, Cantonment Board , 
Poona v. Western India Theatres , Ltd. 

1952 Orissa 260 (264) (Pr 9) [AIR V 39] : 1952 Cri L Jour 1354 (DB), Jaga- 
dish Patel v. Patel Tobacco Co. (Once the Legislature declares the policy of the 
law and fixes the legal principles which are to be applied in given cases it may 
validly invest any administrative body with powers to ascertain facts and condi¬ 
tions to which the policy and principles apply.) 

(1942) 87 Law Ed 1774 (1787) : 320 U S 81 (102), Hirabayashi v. United States. 
(The mandate of the Constitution that all legislative power granted shall be 
vested in Congress ha3 never been thought, even in the administration of civil 
affairs, to preclude Congress from resorting to the aid of executive or administra¬ 
tive officers in determining by finding whether the facts are such as to call for 

the application of previously adopted legislative standards or definitions of Con¬ 
gressional policy.) 

(1928) 72 Law Ed 624 (629) : 276 U S 394 (407), Hampton J. H. d Co. v. United 
States. (Congress may feel itself unable conveniently to determine exactly when 
its exercise of the legislative power should become effective, because dependent 
on future conditions, and it may leave the determination of suoh time to the 
decision of an executive or as often happens in matters of state legislation, it 
may be left to a popular vote of the residents of a district to be affected by the 
legislation. While in a sense one may say that such residents are exercising 
legislative power, it is not an exact statement because the power has already been 
exercised legislatively by the body vested with that power under the Constitu- 
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conduct. This is done by the Legislature itself, and it is only the 
function of determining when and where the legislation should be 
brought into operation that is delegated to the extraneous authority. 
A very familiar form of conditional legislation is met with where the 
Legislature authorises an external authority like the Executive to 
determine the time of the commencement of an Act and the area of 
its application, after determining, if necessary, certain facts. 11 The 


tion, the condition of its legislation going into effect being made dependent by 
the Legislature on the expression of the voters of a certain district.) 

(1915) 59 Law Ed 552 (569) : 238 U S 230, Mutual Film Corp, v. Industrial 
Commission of Ohio. (The Legislature must declare the policy of the law and fix 
the legal principles which are to control given cases; but an administrative 
body may be invested with the power to ascertain the facts and conditions to 
which the policy and principles apply.) 

(1882) 7 App Cas 829 (835) : 51 L .1 P 0 77, Russell v. Th 3 Queen . 

(1873) 13 Am Rep 716 (722) ; 72 Penn. St. 491, Locke's Appeal . 

11. ('79) ILR 4 Cal 172 (183): 5 Ind App 178 (195, 196) (PC), Empress v. Burah. 
(Towards the end of the judgment reference is made to provisions in the Codes 
of Civil Procedure (1859) and Criminal Procedure (1861) as examples of such 
legislation.) 

1950 Mad 243 (216, 247) (Pr 6, 9) : [AIR V 37 C 110] : 51 Cri L Jour 615 (DB), 
In re Veerdbhadrayya. 

[See 1952 Madk B 143 (144) (Pr 6) [AIR V 39] : 1952 Cri L Jour 1216, Baboolal 
v. State. (Section 1 (c) clearly states that the Madhya Blmrat Foodgrains Con¬ 
trol Order shall come into force on such date and in such areas as the Director 
of Food may by notification specify.)] 

The following are some of the other instances of the Central Legislature au¬ 
thorising the executive to determine the time of commencement of an Act : 
Administrator-General’s Act, 1913, S. 1 (3). 

Arms Act, 1878, S. 2. 

Bar Councils Act, 1926, S. 1 (3). 

Eerar Laws Act, 1941, S. 1 (2). 

Boilers Act, 1923, 8. 1 (3). 

Cantonments Act, 1921, 8. 1 (3). 

Central Excises and Salt Act, 1944, S. 1 (3). 

Coal Mines Labour Welfare Fund Act, 1947, S. 1 (3). 

Damodar Valley Corporation Act, 1948, S. 1 (3). 

Dock Labourers Act, 1934, S. 1 (3). 

Electricity Act, 1910, S. 1 (3). 

Employees’ State Insurance Act, 1948, S. 1 (3). 

Excess Profits Tax Act, 1940, 8. 1 (3). 

Explosives Act, 1884, 6. 2. 

Extradition Act, 1903, S 1 (3). 

Government Trading Taxation Act, 1926, S. 1 (2). 

Imperial Bank of India Act, 1920, S. 1 (2). 

Insurance Act, 1938, S. 1 (3). 

Legal Practitioners (Fees) Act, 1926, 8. 1 (3). 

Mines and Minerals (Regulation and Development) Act, 1948, S. 1 (3). 

Motor Vehicles Act, 1939, 8. 1 (3). 

Pharmacy Act, 1948, 8. 1 (3). 
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power to extend the operation of an Act to a certain area may ba 
contained in the same Act or a different Act. The Transfer of Pro¬ 
perty Act, S. 1 is an instance of such a power being contained in the 
same Act. The enactment which was in question in Emperor v. 
Benoari Lal l “ namely, the Special Criminal Courts Ordinance, 1942, 
was also one in which the power, which was conferred on the Execu¬ 
tive of bringing into operation the enactment in a loeal area, was 
contained in the same enactment. But the Delhi Laics Act case 13 fur. 
nishes instances of enactments empowering the Executive to extend 
other enactments to the designated local areas. (For details see Note 8.) 
Empress v. Bur ah u also dealt with an enactment which conferred on 
the Executive power to extend laws other than the empowering enact¬ 
ment. In other words, it was also a case in which the power to extend 
was contained in an enactment different from the enactments which 
were to be extended to the areas in question. Even in these cases the 
legislation is of the conditional type and is valid. Both in Empress 
f v- B ura h l ° and the Delhi Laics Act case, 16 the Executive was empo¬ 
wered to extend not only existing laws but also future laws and it was 


Provident Funds Act, 1925, S. 1 (3). 

Tariff Act, 1934, S. I (3). 

Tea Districts Emigrant Labour Act, 1932, S. 1 (3). 

Trade Marks Aot, 1940, S. 1 (3). 

War Injuries (Compensation Insurance) Act, 1943, S. 1 (3). 
Weekly Holidays Act, 1942, S. 1 (3). 


The following are some of the other instances of the Central Legislature autho¬ 
rising the executive to determine the area of application of an Act ’. 

Indian Bar Councils Act, 1926, S. 1 (2). 

Criminal Law Amendment Act, 1908, S. 1 (2). 

Elephants Preservation Act, 1879, S. 1. 

Employees’ State Insurance Act, 1948, S. 1 (5). 

Forest Act, 1927, S. 1 (3). 

Legal Practitioner’s Act, 1879, S. 1. 

Prevention of Cruelty to Animals Act, 1890, S. 1 (2). 

Public Gambling Act, 1867, S. 2. 

Beformatory Schools Act, 1897, S. 1 (3). 

Suits Valuation Act, 1887, S. 2. 

Tolls Act, 1864, S. 3. 


T. P. Act, 1882, S. 1. 

Trusts Act, 1882, S. 1. 

Vaccination Act, 1880, Ss. 1 and 3. 

12. 1945 P C 48 (51) [AIR V 32] : 1945 F C R 161 : 72 Ind App 57 : ILR (1945) 
Ear (PC) 97 : 46 Cri L Jour 589 (PC). 

13. 1951 S C 332 [AIR V 33 C 55] : 1951 S C R 747 (SC), In re Delhi Laws Act 
1912. 

14. (’79) ILR 4 Cal 172 : 5 Ind App 178 (PC). 

15. (’79) ILR 4 Cal 172 (182,183) : 5 Ind App 178 (PC). 

16. 1951 S C 332 (405, 406, 440) [AIR V 38 C 56] : 1951 S C R 747 (SO) In m 

Delhi Laws Act, 1912. ' 
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held that such a power was valid. In the Delhi Laws Act case 17 there 
was a further peculiarity, namely, that the Executive was empowered 
to extend not only the laws passed by the same Legislature, that is, 
the Legislature which passed the empowering enactment, but also laws 
passed by other Legislatures functioning within the area over which 
the Legislature which passed the empowering enactment has legisla¬ 
tive jurisdiction. Still, it was held by the majority of the Judges that 
the legislation was a valid conditional legislation and came within the 
purview of Empress v. Burah. ls It must be remembered, however, 
that the areas to which an enactment is empowered to be extended 
should be within the legislative jurisdiction of the Legislature which 
passes the enabling Act. 


When extending an Act to any local area the Executive may be 
empowered to make necessary modifications of a minor kind which 
do not affect any matter of policy of the enactment. 10 

The determination of the question when the legislation should 
become effective may be left to the popular vote of the residents of a 
district to be affected by the legislation instead of to the Executive 
or the Government. 20 This will be also a form of conditional legislation. 

Apart from the form in which the Legislature leaves it to the 
Executive or other external authority to determine the commence¬ 
ment of an Act or the local applicability of an Act, conditional legis¬ 
lation may take other forms also in which the Executive or other 

17 . 1951 S C 332 (405, 406, 440) [AIR V 38 C 56] : 1951 S C R 747 (SC), In re 
Delhi Laius Act, 1912. 

18. (’79) ILR 4 Cal 172 : 5 Ind App 178 (PC). 

19. 1954 S C 569 (574) [AIR V 41 C 131]: 1955 S C R 290 (SC), Rajncirain Singh 
v. Chairman P. A. Committee. 

1951 S C 332 (406, 407) [A I R V 38 C 56] : 1951 S 0 R 747 (SC), In re Delhi 
Laws Act , 1912. 

1955 All 554 (556) [(S) AIR V 42 C 160] (DB), Ziaullah Khan v. State of Uttar 
Pradesh. (Power may be given to extend an Act to a specified locality with such 
modifications and alterations as the necessities of the situation may require, 

and to repeal those existing laws only which would impliedly stand repealed 
when the Act is so extended.) 

20. (1929) 276 U S 394 (407) : 72 Law Ed 624, Hampton J. R. <& Co. v. United 
States. 


(1882) 7 App Cas 829 (835) : 51 L J P C 77, Russell v. The Queen. (The Cana¬ 
dian Temperance Act 1867, which prohibited the traffic in intoxicating liquors, 
contains within itself the whole legislation on the matters with which it deals. 
The provision that certain parts of the Act shall come into operation only on 
the petition of a majority of electors does not amount to delegated legislation 
but is an instance of conditional legislation. The Act does not delegate any legisla¬ 
tive powers whatever. Parliament itself enacts the condition and everything which 
is to follow upon the condition being fulfilled.) 

1873) 13 Am Rep 716 (722) : 72 Penn St 491, Locke's Appeal. (An Act authoris¬ 
ing the voters of a municipal district to decide at an election, ‘for’ or ‘against* 
granting license for the sale of intoxicating liquor is not unconstitutional.) 
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external authority determines the matters to which an Act should be 
made applicable. 

Illustrations . 

In State of Bombay v. Narottam Das 21 a provision enabling the 
State Government to extend the jurisdiction of a civil Court up to a 
specified limit was held to be valid and w r as not open to impeachment 
as a delegation of legislative authority. The Act in question in that 
case w T as the Bombay City Civil Courts Act, 1948, which created an 
additional civil Court for Greater Bombay having jurisdiction to try 
all suits not exceeding Rs. 10,000 in value. Section 4 of the Act pro- 
vided that the State Government might by a notification raise the 
jurisdiction to try suits up to Rs. 25,000 in value. Section 4 was im¬ 
peached as being an unconstitutional delegation of legislative autho¬ 
rity. The plea was rejected by the Supreme Court. Mukherjea, J., 
observed as follows in the course of his judgment 22 : 

The Legislature in empowering the Provincial Government 
to invest the City Court, by notification, w T ith jurisdiction of such 
value not exceeding Rs. 25,000 as may be specified in the notifica¬ 
tion, has not delegated its legislative authority to the Provincial 
Government. The provision relates only to the enforcement of the 
|policy w hich the Legislature itself has laid down. The law r was full 
and complete when it left the legislative chamber permitting the 
Provincial Government to increase the pecuniary jurisdiction of the 
City Court up to a certain amount w 7 hich was specified in the 
Statute itself. What the Provincial Government is to do is not 


(b) Emperor 
Benoarilcd. 


to make any law r ; it has to execute the will of the Legislature by 
determining the time at w T hich and the extent to which, within the 
limits fixed by the Legislature, the jurisdiction of the Court should 
.be extended. This is a species of conditional legislation which comes 
directly within the principle enunciated by the Judicial Committee 
in Empress v. Buralif 3 where the taking effect of a particular pro¬ 
vision of law is made to depend upon determination of certain 
facts and conditions by an outside authority.” 

v. In Emperor v. Berioarilal 241 the dispute was about the validity 

of an Ordinance passed by the Governor-General under Sch. IX, S. 72 
of the Government of India Act, 1935. The Ordinance, w r hich was 

21. 1951 S C 69 (79, 80, 86) [AIR V 38 C 10] : 1951 S C R 51 (SC). (Reversing 
AIR 1951 Bom 180.) 

22. 1951 S C 69 (86) (Pr 37, 55) [AIR V 33 C 10] : 1951 S C R 51 (SC), State of 

Bombay v. Narottamdas . (See similar observations of Mahnjan J. on page 79 
para 37 of A I Ii 1951 S C.) 

/'•. 23. (’79) ILR 4 Cal 172 : 5 Ind App 178 (PC). 

|| 24. 1945 P C 43 (51) [*IR V 32] : 1945 F C R 161 : 72 Ind App 57 : ILR (1945) 

* Ear (PC) 97 : 46 Cri L Jour 539 (PC). 

[See also 1943 Bom 169 (172) [AIR V 30] : 44 Cri L Jour 616 (FB), Shrikant 
Pandurang v. Emperor . 
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known as the Special Criminal Courts Ordinance (No. 2 of 1942) 
provided for the setting up of Special Criminal Courts for the trial of 
certain offences laying down the jurisdiction, procedure, etc., of such 
courts. By S. 1 (3) of the Ordinance it was provided that the Ordi¬ 
nance was to come into force in any Province if the Provincial Gov¬ 
ernment, being satisfied of the existence of the emergency in the 
Province, declared it to be in force in that Province. It was held by 
the Privy Council that the Ordinance could not be challenged as a 
piece of delegated legislation. It was merely an example of the not 
uncommon legislative arrangement by which the local application of 
the provisions of a statute was determined by the judgment of a local 
administrative body. It will be seen that although this case is also an 
illustration of the form of legislation in which the local applicability 
of a law is left to the Executive, the case has this peculiarity that 
this power is not given to a single authority but to the different local 
authorities in the respective areas. In this respect, the form of legis¬ 
lation resembles that in which the local application of an Act is left 
to be determined by the vote of the local people in an area. 

Where an Act providing for the constitution of special courts 
leaves it to the discretion of the State Government or other executive 
authority to determine what cases are to be referred for trial by the 
special Court, there cannot bo said to be any illegal delegation of legis¬ 
lative power to the Executive. Such a case is covered by the principle 

of Emperor v. Benoarilal 25 and Empress v. Bur ah - 6 mentioned 
above. 27 


Where a legislative provision mentions certain items expressly 
with reference to which the legislation is to take effect and gives 
power to the Executive or other external authority to add to the 
items expressly mentioned, it has been held that there is no delegation 


1943 Cal 285 (300) [ALB V 30] : 44 Cri L Jour 673 (SB), Bansilal Sarma v. Em- 
per° r . (The P. C. appeal arose from this case in which the Calcutta High 
Court had expressed the same view though its decision was reversed in appeal 
by the Federal Court the decision of which was reversed in turn by the PC)] 

25. 1945 P 0 48 (51) [AIR V 32] : 1945 F C R 161 : 72 Ind App 57 ; ILR (1945) 
Kar (PC) 97 : 4G Cri L Jour 689 (PC). 

26. (’79) ILR 4 Cal 172 (182) : 5 Ind App 178 (PC). 

27^1952 S C 123 (Pr 9, 39, 49) [AIR V 39] : 1952 SCR 435 : 1952 Cri L Jour 

SOo (SC), Kathi Hailing v. State of Saurashtra . (On appeal from AIR 1951 Sau 
69 (73)), 


1951 Mya 72 (75, 76) (Pr 8) [AIR V 38 C 33] : ILR (1951) Mys 284 : 52 Cri L 

Jour 992 (FB), Abdul Khader v. State of Mysore. (The Act does not give any 

right to the executive to make the law but only provides that it will come into 

operation at such time and in such areas as may be determined by the Govt, or 
a servant of the Govt.) 

1953 Hyd 145 (149) (Pr 14) [AIR V 40 0 64] : ILR (1951) Hyd 895 : 1953 Cri L 
Jour 785, Abdul Munirn Khan r. State of Hyderabad. 
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of legislative power but only a form of conditional legislation. 
Ibus, it has been held by the Supreme Court that S. 52 of the Bom 
bay Prohibition Act (25 of 1949) under which power is given to the 
overnment to grant licences in cases other than those specifically 
provided does no more than enable the duly authorised officer to meet 

and deal with various situations as they arise and hence 

is not ultra vires on the ground of being an unconstitutional delega- 
tion of legislative power. 28 

In Edward Mills Co. Ltd. v. State of Ajmer 29 the Supreme Court 
upheld the validity of S. 27 of the Minimum Wages Act, 1948, which 
was also attacked on the ground of its amounting to unconstitutional 
delegation of legislative power. Under that section power was given 
to the “appropriate Government” to add to the schedule to the Act 
which enumerated the trades and industries to which the provisions 
of the Act were to apply. It was contended that the section did not 
lay down any principles or standard for the guidance of the executive 
authority which was given the power to add to the schedule, and so, 
was ultra vires as seeking to delegate essential legislative power. The 
Supreme Court overruled the objection and held that this was not the 
correct view to take of the Act. Mukherjea J„ in delivering the judg¬ 
ment of the Supreme Court, observed as follows : 

The legislative policy is apparent on the face of the present 
enactment. What it aims at is the statutory fixation of minimum 
wages with a view to obviate the chance of exploitation of labour. 

The Legislature undoubtedly intended to apply this Act not 
to all industries but to those industries only where by reason of 
unorganized labour or want of proper arrangements for effective 
regulation of wages or for other causes the wages of labourers in a 
particular industry were very low. It is with an eye to these facts 
that the list of trades has been drawn up in the schedule attached 
to the Act but the list is not an exhaustive one and it is the policy 
of The Legislature not to lay dow n at once and for all time, to 

28. 1951 S C 318 (327) (Pr 23) [AIR V 38 C 55] : 1951 SCR 6S2 (714) : IFcd 

L Jour 1361 (SC), State of Bombay v. F. N. Balsara. (On similar eonsidera- 

tions S. 53 (Power to vary or substitute conditions of licence laid down in the 

Act) and S. 139 (c) (Power to exempt any person or institution from observance 

of all or any of the provisions) were held not ultra vires : Reversing on this 
point AIR 1951 Bom 210.)) 

[See also 1951 Nag 58 (89) (Pr 210) [AIR V 38 C 20] : ILR (1951) Nag 646 : 52 
Cri L Jour 1140 (FB), Sheo Shankar v. M. P. State Govt. (The power delegated 
by S. 29 (2) and S. 32 (a), C. P. & Berar Prohibition Act 1938, does not amount 
to delegation of legislative power. It is merely a power to determine the cir¬ 
cumstances in which the law shall be applied or to what areas its operation shall 
be extended or the particular class of persons to whom it sbali be applied: 5 Ind 
App 178; AIR 1945 P C 48 and AIR 1951 S C 69, Ref. to.)] 

29. 1955 S C 25 (32, 33) (Pr 17) [(S) AIR V 42 C 7] : 1955 S C R 735 (SC). 
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which industries the Act should be applied. Conditions of labour 
vary under different circumstances and from State to State and the 
expediency of including a particular trade or industry within the 
schedule depends upon a variety of facts which are by no means 
uniform and which can best be ascertained by the person who is 
placed in charge of the administration of a particular State. 

“It is to carry out effectively the purpose of this enactment 
that power has been given to the ‘appropriate Government’ to 
decide, with reference to local conditions, whether it is desirable 
that minimum wages should be fixed in regard to a particular 
trade or industry which is not already included in the list. We do 
not think that in enacting S. 27 the Legislature has in any way 
stripped itself of its essential powers or assigned to the administra¬ 
tive authority anything but an accessory or subordinate power 
which was deemed necessary to carry out the purpose and the 
policy of the Act.” 

Another case which falls under the same principle is Powell v. 

Apollo Candle Co . 3 ® The question which arose in that case was 

whether S. 133 of the Customs Regulation Act, 1879, of New South 

Wales was or was not ultra vires of the Colonial Legislature. The 
section provided that 

Whenever any article or merchandise then unknown to the 

Collector is imported, which in the opinion of the Collector or the 

Commissioners, is apparently a substitute for any dutiable article, 

or is apparently designed to evade duty, but possesses properties in 

the whole or in part which can be used or were intended to be 

applied for a similar purpose as such dutiable article, it shall be 

lawful for the Governor to direct that a duty be levied on such 

article at a rate to be fixed in proportion to thte degree in which 

such unknown article approximates in its qualities or uses to such 
dutiable article.” 

It was held by the Privy Council that the section did not consti¬ 
tute any unconstitutional delegation of legislative power to the 
Governor. 

For further examples of the same kind and falling under the 
same principle, see the undermentioned cases. 31 

30 . (1885) 10 App Cas 282 (291) : 54 L J P C 7. 

^ ^ ^ V 43 C 2] (DB), Firebricks and Potteries 

Ltd. v. Worker's Union . (Section 2 (a), Industrial Disputes Act, 1947, no doubt, 

allows the Central Government option to treat the settlement of disputes in 

aome in ustries as its exclusive concern. Such delegation is not peculiar to this 

e an is ound in other Acts too, as the Legislature cannot asceitain or 

CTn th COn ? itiOD8 and Circum6tances e ertaiDiD g numerous indus- 

tnea in the country w.th the facility and advantage the Government has. If 
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The power given to the Executive under S. 139 (c) of the Bom¬ 
bay Prohibition Act, 1949, to exempt persons and institutions from 
the observance of all or any of the provisions of the Act does not 
offend the rule against delegation of legislative authority. 32 

It has been held by the Supreme Court in State of Bombay v. 
Balsara 33 that S. 53 of the Bombay Prohibition Act, 1949, under 
which the Executive is given the power to vary or substitute the 
conditions of licence laid down in the Act does not offend the rule 
against delegation of legislative power and only enables the Executive 
to meet contingencies and deal with various situations as they arise. 

In Jatindra Nath Gupta v. Province of Bihar 34 it was held by 
the majority of the Federal Court that the power to extend the 

as a result of the specification, the reference in some cases is to be made by 
the Central Government and in others by the State Government, it cannot be 
said that there is differentiation in a matter of substance or that the principle 
of equality under Art. 14 of the Constitution or rule relating to delegation is 
contravoned. Section 2 (a) is therefore not unconstitutional : AIR 1955 S C 25 : 
1955 SCR 735, Rel. on.) 

1953 Ajmer 65 (69, 70) (Prs 26, 27, 28) [AIR V 40 C 70], Edward Mills Co. v. 
State of Ajmer. (Section 27, Minimum Wages Aot, i3 not ultra vires on 
the ground that the power conferred by it amounts to unrestricted delegation 
of power to the appropriate Government. S. 27 states that the appropriate 
Government may by notification add any employment to the schedule and 
therefore the schedule shall be deemed to be amended accordingly. This power 
was not really one of making any amendments. It was merely authorised to 
extend the application of the Act to other employments or other industries not 
mentioned in the Schedule, at its discretion subject to the essential condition 
that the particular industry to which the Act was intended to apply employs 
at least 10C0 employees within the State as contemplated by the proviso to 
S. 3 (1) (b) of the Act. No power to legislate cr amend the law as passed by 
the Parliament was in fact delegated.) 

1952 Orissa 260 (264) [AIR V 39] : 1952 Cri L Jour 1354 (DB), Jagdisli Patel v. 
Patel Tobacco Co. (Section 2 (a) of Orissa Essential Articles Control and Requisi¬ 
tioning (Temporary Poweis) Act, 1 of 1947, is not invalid_It merely says that 
any article specified in the Schedule to the Act and any other article which 
may be declared by the Provincial Government to be an essential article shall 
be an essential article.) 

(1909) 8 C L R (Aus) 623 (637), Baxter v. Ah Way. (Customs Act of 1901 
prohibited the importation of certain goods which were specifically mentioned 
and then gave power to the Governor-General in Council to include, by pro¬ 
clamation, other goods also within the prohibited list— Held, that this was net 
a case of de-legation of legislative power but of conditional legislation of the 
type which was held valid by the Privy Council in Reg v. Burak (1878) 3 A C 
8S9 : ILR 4 Cal 172.) 

32. 1951 S C 318 (327) [AIR V 38 C 55] : 1951 SCR 682 (714) : 52 Cri L Jour 
1361 (SC), State of Bombay v. F. N. Balsara . 

33. 1951 S C 318 (327) [AIR V 38 C 55] : 1951 S C R 682 (714) : 52 Cri L Jour 
1361 (SC). 

34. 1949 F C 175 (178) (Pr 7) [AIR V 36 C 30] : 1949 F C R 595 : ILR 28 Pat 
703 : 50 Cri L Jour 897 (FC). 
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operation of a temporary Act beyond the period mentioned in the Act; 
is a legislative power which cannot be delegated to any other body ■ 
and a provision conferring power on the Provincial Government to 
extend up to a specified limit the operation of a temporary Act, 
amounts to an unconstitutional delegation of legislative power and is 
ultra vires . It was held by the majority that such a provision could 
not be construed as a “conditional legislation.” The question arises 
whether this view is affected by the decision of the Supreme Court 
in the Delhi Laws Act case. 30 As seen in Note 8, the Delhi Laws 
Act case 30 was a reference to the Supreme Court under Art. 148 and 
the reference was made by the President as the decision of the 
Federal Court in Jatindra Nath's case 37 had raised the question of 
delegated legislation and had created a doubt as to the validity of 
the three Acts which constituted the subject of the reference. But 
although the reference was due to the doubt created by the Jatindra 
Nath s case 38 the particular aspect of delegated legislation which was 
in question in that case, namely, the validity of a power to extend 
tb. e duration of a temporary Act, was not specifically considered 
by the Supreme Court in the Delhi Laws Act case 30 But in 
the light of the views expressed by the majority of Judges in 
the Delhi Laics Act case 40 it would seem that in conferring on the 
Government the power of extending up to a specified period the 
duration of a temporary Act, the Legislature does not delegate to the 
Government any essential legislative power so as to render a provi¬ 
sion conferring such power unconstitutional and ultra vires and hence 
such power is valid. 41 The contrary view in Jatindranath's 


35 . 1951 S C 332 [AIR V 38 C 56] : 1951 SCR 747 (SC), In re Delhi Lazos 
Act , 1912. 

36. 1951 S C 332 (361, 362) (Prs 92, 93) [AIR V 38 C 56] : 1951 SCR 747 (SC), 
In re Delhi Laws Act , 1912. 

37 . 1949 F C 175 [A I R V 36 C 30] : 1949 F C R 595 : ILR 28 Pat 703 : 50 
Cri L Jour 897 (FC), Jatindra Nath v. Province of Bihar. 

38 . 1949 F 0 175 (178) (Prs 7, 8) [A I R V 36 C 30] : 1949 F C R 595 : I L R 28 
Pat 703 : 50 Cri L Jour 897 (FC), Jatindra Nath v. Province of Bihar. 

39 . 1951 S C 332 [A I R V 38.C 56] : 1951 SCR 747 (SC), In re Delhi Lazos 
Act, 1912.. 

40. 1951 S C 332 [A I R V 38 C 56] : 1956 S C R 747 (SC), In re Delhi Laws 
Act, 1912. 

41. 1955 All 48 (49) (Pr 6) [AIR V 42 C 15] (FB), Murarilal v. State. (U. P. 
(Temporary) Accommodation Requisition Act (1947), S. 1 (5), not ultra vires : 
AIR 1951 All 181 held no longer good law iD view of AIR 1951 S C 332.) 

1955 N U C (All) 147 [AIR Y 42] (FB), Mst. Bhagzcati Devi v. Sardar Balwant 
Singh. (U. P. (Temporary) Accommodation Requisition Act (25 of 1947), 
S. 1 (5)—It is not delegated legislation—Government could validly extend Act 
for one year beyond 30th September 1948.) 

1949 Pat 1 (7) (Prs 10, 11) [AIR Y 36 C 1] : ILR 27 Pat 773 : 50 Cri L Jour 44 
(FB), Nek Mohammad v. Province of Bihar . 

l.Ind.Con. D.F. 6. 
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erf and other decisions 43 must be held to he not good law after the 

Delhi Laws Act case* But where the Legislature has not laid 

down the maximum period up to which the duration of the Act can be 

extended by the Executive, the conferment of the power of extension 

on the Executive would be a delegation of essential legislative power 
and would be unconstitutional. 45 ^ 

1955 Madh B 177 (178 179) (Prs 5, 6) [(3, AIR V 42 C 54] (DB), Finn Kashiram 
Bihanlal v Badrilal. (The proviso to S. 1 (4) of the Madhya Bharat Sthaa 
Niyantran V.dhan which authorises the Government to extend the duration of 
the Act for a further period of two years from 30-6-1951 is not invalid on the 
ground of delegation of legislative powers : AIR 1951 S C 4S4 Foil ) 

1955 Madh B 76 (78) (Prs 28, 29) [(8) AIR V 42 C 22], Motilal v.’ Qaneshilal. 
(Power conferred upon the executive Government to extend the operation of 
an Act is not a delegated power of legislation but is merely subsidiary to the 
enforcement of the Act. Therefore, the order of the Madhya Bharat Govern¬ 
ment extending the duration of the M. B. Sthan Niyantran Vidhan hy two 
years under its Notification No. 66 (8) JJ 51, dated 26.3-1951 in the case of 
Mhow Cantonment is not bad because it amounts to a delegated legislation. 

It was a conditional legislation when made : AIR 1952 Bom 16 and AIR 1952 
Assam 69 (FB), Rel. on.) 

1954 Raj 252 (260) (Pr 32) [A I R V 41 C 79] : I L K (1954) 4 Raj 953 (DB) 

Milapchand v. Dwarka Das. (Rajasthan Premises (Control of Rent and' 

Eviction) Act (17 of 1950), S. 31, Proviso-The impugned Act was validly 

extended by the Rajpramukh in November 1952, under the proviso to S. 31. 

The Legislature has applied its mind, and has fixed the total duration of the 
Act, namely, a period of five years.) 

1952 Bom 16 (21) [AIR V 39 C 2] (DB), State of Bombay v. Heman Santlal. 

[See also 1951 S C 484 (486) (Pr 8) [AIR V 38 C 66] : 1952 Cri L Jour 69 : 
1952 S C R 127 (SC), Joylal Aganvala v. The State . (Essential Supplies (Tem¬ 
porary Powers) Act, 1946—-Extension from time to time held valid_Held also 
that “ Jatindra Nath Gupta v. Province of Bihar , 1949 FOR 695: AIR 1949 
F C 176, has no application here in the case now before us; the Legislature has 
itself applied its mind and has fixed the duration of the Act, but has left the 
machinery to reach the maximum period by instalments to be worked out in 
particular manner. Hence there L no question of delegation at all, much less 
any question of delegation of legislative power.”)] 

42. 1949 F C 175 (178) (Pr 7) [AIR V 36 C 30] : 50 Cri L Jour 897 : 1949 F C R 
695 : ILR 28 Pat 703 (FC), Jatindra Nath v. Province of Bihar . 

43. 1951 All 181 (194) [AIR V 38 C 20] : ILR (1952) 1 All 376 ': 52 Cri L Jour 
333 (FB), Bam Kishan v. State. 

1951 Orissa 105 (109, 119, 121) (Prs'4, 31, 41) [AIR V 38 C 32] (FB), Krishna 
Chandra v. Sushila. 

1950 Mad 243 (251, 254) (Prs 12, 17) [AIR V 37 C 110] : 51 Cri L Jour 615 (DB), 

In re Veerabhadrayya, 

44. 1951 S C 332 [A I R V 38 C 56] : 1951 SCR 747 (SC), In re Delhi Laws 
Act , 1912. 

45. 1954 Raj 252 (259) (Pr 30) [A I R V 41 C 79] : I L R (1954) 4 Raj 953 (DB), 
Milapchand)y. Dwarka Das. (But where along with this power of extension 
within the maximum fixed by the Legislature, the power of modification is 

^also given, the two become one power, and as the power of modification is 
.essentially a legislative power, the extension would be invalidated even though 
there may be no actual'modification : AIR 1949 F C 175, Foil.) 
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In Luxmibai v. State of Madhya Pradesh 46 it was held by a 
Full Bench of Nagpur High Court that the delegation of power by 
the Legislature to the Provincial Government to terminate by a 
Notification the operation of a temporary statute is not invalid. But 
it was opined incidentally by the Nagpur High Court in Hiralal v. 
the State* 7 that the above decision must now be deemed as overruled 
by the majority view in the Delhi Laics Act case. 48 

It is submitted with respect that the opinion expressed in the 
later Nagpur case is not correct as there does not appear to be any 
difference in substance (as regards the nature of the power) between 
the power to determine the circumstances in which an Act may be 
brought into force in a particular area or at a particular time and 
the power to determine whether in the circumstances it is necessary 
to continue the operation of a temporary Act. Broadly speaking, 
all these types of legislation would seem to fall within the description 
of conditional legislation which has been held by the Delhi Laics 
Act case iQ to be valid beyond question. 

In this connection, attention may be drawn to the trend of 
decisions (see Note 10 (g)) which show that the power to extend 
up to a specified limit the duration of a temporary Act can be validly 
conferred on the Executive. 

(i) Other illustrative cases. 

See the undermentioned cases. 60 

1954 Raj 224 (225, 228) (Prs 6, 20) [AIR V 41 C G9] : ILR (1954) 4 Raj 86l (DB)~ 

Sadaria v. Rajasthan Board of Revenue. (Rajasthan (Protection of Tenants) 
Ordinance (9 of 1949), S. 1 (3) ia invalid.) 

46 . 1951 Nag 94 (109) (Pr 122) [AIR V 38 C 22] : ILR (1951) Nag 563 (FB). 

47 . 1953 Nag 58 (61) [AIR V 40 C 25] : ILR (1952) Nag 770 : 1953 Cri L Jour 
481 (DB). 

48 . 1951 S C 332 [A I R Y 38 0 56] : 1951 S C R 747 (SC), In re Delhi Laws 
Act, 1912. 

49. 1951 S C 332 [A I R V 38 C 56] : 1951 S C R 747 (SC), In re Delhi Laws 
Act , 1912 . 

50. 1953 Cal 548 (551) (Pr 10) [AIR V 40 C 205], Atulya Kumar v. Director of 
Procurement and Supply . (Essential Supplies (Temporary Powers) Act (24 of 
1946)—Does not permit delegation of legislative powers.) 

(1944) 88 Law Ed. 834 (848) : 321 U S 414 (424), Yakus v. United States . 
(Emergency Control Act for fixing maximum prices of commodities by Adminis¬ 
trator during war time emergency is valid as conditional legislation.) 

(1942) 87 Law Ed 1774 (1788) : 320 U S 81 (104), Hirabayashi v. United 
States. (No delegation of legislative power is involved in conferring discre¬ 
tionary power upon commander of a military area in time of war to make a 
curfew orJor as a safeguard against espionage and sabotage.) 

(1915) 59 Law Ed 552 (560) : 236 U S 230, Mutual Film Corpn. v. Industrial 
Com. (Legislative power is not unlawfully delegated by 103 Ohio Laws, 399 
for the creation of a board of censors which is to examine and censor as a 
condition precedent to exhibition, motion picture films which are to be publicly 
exhibited and displayed in the State, and is to pass and approve only such films as 
are in its judgment, of a moral, educational or amusing and harmless character.) 
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11. Subordinate or ancillary legislation. — As seen in 
Notes 8 and 9, the two types of legislation known as conditional 
legislation and subordinate legislation are recognised as falling within 
the exceptions to the general rule that legislative power cannot ba 
delegated by the Legislature. As to what constitutes conditional 
legislation and examples of such legislation, see Note 10. 

As regards subordinate or ancillary legislation, it refers to cases 
in which the Legislature lays down the policy in more or less general 
terms and confers on an extraneous authority the power to make 
rules and regulations to carry out the legislative policy. It is open 
to the Legislature to formulate the policy as broadly and with as 
little or as much details as it thinks proper and it may delegate the 
rest of its vork to a subordinate authority who will work out the 
details within the framework of that policy. 1 

Article 245 — Note 11 

1. 1954 S C 465 (463) [AIR V 41 C 112] . 1954 Cri L Jour 1322 : 1955 SOB 
330 (SC), Hari Shankar Bagla v. II. P. State. 

1951 S C 332 (400) [AIR V 38 C 56] : 1951 S C R 747 (982) (S C), In re Delhi 
Laics Act , 1912, 

1955 All 653 (658) (Para 20) [(S) AIR V 42 C 189], Firm Eaghubar Dayal v. 
U, P. State, 

1955 N U C (Hyd) 1548 [AIR Y 42] (DB), Warangal Industries Ltd. v. Market 
Committee , Warangal. (Power to make rule3, bye-laws, etc. to carry out the 
law can be delegated.) 

1954 Bom 261 (266) (Prs. 17, 18) [AIR V 41 C 76] : I L R (1954) Bom 647 (DB), 
Cantonment Board , Poona v. Western India Theatres , Ltd. 

1953 Nag 58 (64, 68) [AIR V 40 C 25] : I L R (1952) Nag 770 : 1953 Cri L Jour 
481 (DB), Hiralal v. State. (If the legislature lays down an intelligible princi¬ 
ple to guide the outside agency that would be sufficient.) 

1952 Mad 127 (133, 184) (Prs 18, 24) [A I R V 39 C 62] (DB), Subba Rao v. I.T. 
Commr ., Madras. 

1952 Orissa 260 (264) (Pr 10) [AIR V 39] : 1952 Cri L Jour 1354 (DB), Jagadish 
Patel v. Patel Tobacco Co. 

(1948) 1 All E R 85 (87, 91) *. (194S) 1 K B 349, Blackpool Corporation v. Locker. 
(The word ‘legislation* ha3 grammatically two meanings — the operation or 
function of legislating and the laws which result therefrom. So too ‘delegated 
legislation’ may mean either exercise by a subordinate authority, such as a 
Minister, of the legislative power delegated to him by Parliament, or the 
subsidiary laws themselves, passed by Ministers in the shape of departmental 
regulations and other statutory rules and orders.) 

1946 Cal 197 (203) [A I R V 33C 44] : I L R (1947) 2 Cal 95 (DB), Khetsidas v. 
Pratapmull. 

1944 Lah 33 (46, 47) [AIRY 31] : 45 Cri L Jour 580 (FB), Ilarkishan Das v. 
Emperor. (If in the statute the Legislature has laid down a principle or a 
policy but left it to the executive to carry out that principle or policy subject 
to well-defined restrictions the enactment would be constitutional but if the 
Legislature has left it to the executive to lay down the principle or policy and 
thus given to it absolute and unrestricted discretion to legislate in the form of 
the power to make rules, the enactment would be unconstitutional.) 
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(1944) 88 Law Ed 834 (848) : 321 U S 414 (425), Yak us v. United States. (It is 
no objection to a statute that the determination of facts, and of the inferences 
to be drawn from them, in the light of the statutory standards and declaration 
of policy, call for the exercise of judgment and for the formulation of subsi¬ 
diary administrative policy within the prescribed statutory frame work.) 

(1940) 84 Law Ed 1263 (1274) : 310 U S 331 (399), Sunshine Anthracite Coal Co, 
v. Adkins. (That the application by an administrative agency of the definition 
found in a statute may in some instances be difficult does not show that legis¬ 
lative power has been unconstitutionally delegated.) 

(1928) 276 U S 394 (406, 407) : 72 Law Ed 624 (629), Hampton , J. JR. & Co v. 
United States. (Per TaftC.J .—“The true distinction is between the delegation 
of power to make the law, which necessarily involves a discretion as to what it 
shall be, and conferring an authority or discretion as to its execution, to be 
exercised under and in pursuance of the law'. The first cannot be done; to the 
latter no valid objection can be made.”—quoting with approval Itanney J., in 

Cincinnati , IV. & Z. it. Co. v. Clinton County Commissioners, (1 Ohio St. 77, 

88 ). 

(1915) 59 Law Ed 552 (560) : 236 U S 230 (245), Mutual Film Co) poration v. 

Industrial Commission. (“Undoubtedly the Legislature must declare the policy 

of the law and fix the legal principles which are to control in given cases ; but 

an administrative body may be invested with the power to ascertain the facts 

and conditions to which the policy and principles apply. If this could not be 

done there would be infinite confusion in the laws; and in an effort to detail 

and particularise, they would miss sufficiency both in provision and execution. 0 ) 

(1883) 9 App Cas 117 (132) : 53 L J P C 1, Hodyc v. The Queen. (“It was argued 

at the bar that a Legislature committing important regulations to agents or 

delegates effaces itself. That is not so. It retains it3 powers intact and can, 

whenever it pleases, destroy the agency it has created and set up another, or 

take tho matter directly into its own hands. How far it shall seek the aid of 

subordinate agencies, and how long it shall continue them are matters for each 

Legislature and not for Courts of law, to decide_Legislature can confide to a 

municipal institution or other body of its own creation authority to make 

by-laws or resolutions as to subjects specified in the enactment and with the 

object of carrying out the enactment into operation and effect.Such 

authority is ancillary to legislation and without it an attempt to provide for 

valuing details and machinery to carry them out might become oppressive or 
absolutely fail.”) 

2. 1951 S C 332 (397) : 1951 S C R 747 (973) (S C), In re Delhi Laics Act, 1912. 


In the Delhi Laivs Act case 2 Mukherjea, J., observed as follows : 
“Delegation of legislative authority could be permissible but 

only as ancillary to, or in aid of, the exercise of law-making powers * 

^ 

by the proper Legislature, and not as a means to be used by the' 
latter to relieve itself of its own responsibility or essential duties by 
devolving the same on some other agent or machinery. A constitu- *’ 
tional power may be held to imply a power of delegation of autho¬ 
rity which is necessary to effect its purpose; and to this extent 
delegation of a power may be taken to be implicit in the exercise 
of that power. This is on the principle ‘that everything necessary., 
to the exercise of a power is implied in the grant of the power.* 
Everything necessary to the effective exercise of legislation must, 
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therefore be taken to be conferred by the Constitution within that 
l°Z ■ p “, <- v. M Way, But it is “ 

‘ d vest the same on an extraneous authority. The primary or 
i essential duty of law-making has got to be discharged by the 

wSr 6 ' tlel !f afcl0n may be re30rted t0 as a secondary 
• oi ancillary measure. y 

lltil VT)- CaS6 ’ Kania ” J " 0bserved < at P- 34 ?, ^ra. 42 of A. I. R. 

The Legislature may in laying down the rule of conduct 
express itself generally if the conditions and circumstances so’ 
reqmre Extent of the specific and detailed lines of the rule of 
conduct to be laid down may vary according to the circumstances 
or exigences of each case. The result will be that if owing to 
unusua circumstances or exigencies, the Legislature does not choose 
to lay down detailed rules or regulations that work may be left to 

powe h rs r ” b0dy WhlCh ^ then deemed t0 have sub ordinate legislative 

or n nt S „ P ° in , ted Tt ^ N ° te 8 ’ the " 8abord * n *teness” in subordinate 
or ancillary legislation refers to the nature of legislation itself which 

is delegated, and not only to the subordinate character of the agency 
v ich is entrusted with the power to legislate. 1 Hence, so far as 
legislative policy ,s concerned it must be determined by the Legis¬ 
lature itself and it is only the task of working out the policy by appro¬ 
priate rules and regulations that can be delegated to a subordinate 

agency. In V. M. Syed Mahomed & Co. v. State of Madras , 6 the 
luadrag High Court observed as follows : 

The law is well settled and may be summed up in two pro¬ 
positions : (1) the enunciation of policy is a matter exclusively 
within the competence of the Legislature and incapable of delega. 
ti°n to other bodies; (2) it is not unconstitutional to entrust to 
special bodies the carrying out of the policies declared by the Act 

and for that purpose to clothe them with authority to frame 
regulations within the frame-work of the Act.” 

Although, the general principles are clear, their practical applica- 
tion to actual cases gives rise to com plicated problems 7 fSee Nnfp Q ) 

3. (1l'09) 8 0 L R 626 ( 637 ).-'-— 

\ V ? 31 8 C 332 f 100 ) [A I R V 39 C 56] : 1951 SCR 747 ( 939 ) ( S r) T 
Delhi Laws Act , 1912. . I -j (o C), In re 

5. 1951 S C 332 (400) [AIR V 38 C 56] 

Delhi Laws Act , 1912. 

6 . 1953 Mad 105 (110) [A I R V 40 0 35] : 1953 Cri L Jour 277 (DB) 


1951 SCR 747 (984) (S C), In re 
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Every “sovereign” Legislature has the power of delegating Pt * 8 
subordinate legislative power and the existence of limitations on the 
power of Legislature does not affect its competency in this matter. 8 

The undermentioned cases® are illustrative of the validity 
of subordinate legislation in the sense explained above. Among 

powers, the line which separates exactly their exercise is not easy to define in 
words. It is best recognized in illustrations.) 

(1825) 6 Law lid 253 (263) : 10 Wheat 1, Way-man v. Southard, (Per Marshall 
C. J —The line has not been exactly drawn which separates those important 
subjects which must be entirely regulated by the Legislature itself from those 
of less interest in which a general provision may be made and power given to 
those who are to act under such general provisions to fill up thj details.) 

8. 1954 Bom 261 (268) (Pr 24) [A I R V 41 C 76] : I L R (1954) Bom 647 (DB), 

Cantonment Board , Poona v. Western India Theatres , Ltd. (A Legislature 
does not become a non-sovereign Legislature merely because there are limits 
upon its powers. It may net be sovereign in one particular sense but it does 
not make any difference to the sovereign character of a Legislature that it must 
function within certain specified limits and it does not make any difference to 
the sovereign character of the Legislature if an Act which is passed by it 
requires the sanction of some outside body, such as the Governor-General. 

(Bombay District Municipalities Act, S. 59 (1) is not void on ground of delegation.) 

Point 9. 

Land legislation. 

1952 S C 252 [A I R V 39] : 1952 S C R 889 (1020, 1056) : I L R 31 Pat 565 
(S C), State of Bihar v. Kameshiuar Singh. (Bihar Land Reforms Act (30 of 
1950), S. 32 (2) and S. 43 (2) (p)—Validity of—Under the former provision, com¬ 
pensation (for compulsory acquisition of property) wus payable in cash or in 
bonds or partly in cash and partly in bonds — The bonds were to be either 
negotiable or non-negotiable and non-transferable and were payable in 40 equal 
instalments. Under S. 43 (2) (p), power was given to the State Govt, to frame 
rules providing for the proportion in which compensation shall be payable in 
cash and in bonds and the manner of payment of such compensation — It was 
held (Per Patanjali Sasiri J .) that the sections were not ultra vires on the 

ground of unwarranted delegation of legislative power_“By no standard of 

permissible delegation can the vesting of such limited discretion by a Legisla¬ 
ture in an administrative body be held incompetent.” (At p. 266, Pr. 21) 

Per Mahajan J .—The delegation to this extent is permissible in view of 
the decision in State of Bombay v. Narottamdas , AIR 1951 S C 69 and Queen 
v. Burah , 5 Ind App 178 (P C). (At p. 278, Pr. 64) 

Das J. also agrees. (Page 292, Pr. 110) 

Per Mahajan J —U. P. Zamindari Abolition and Land Reforms Act (1 of 
3 9ol), Ss. 6 (e), (g) and 68, provide for the prescription of the rate of interest 
by the Executive Government on mortgages and they also authorize the Local 
Government to determine the period of redemption of the bonds and the 
fixation of the ratio between payment of compensation in bonds and payment 
in cash. The delegation is within the permissible limits and does not amount 
to delegation of essential legislative power because main principles on these 
matters have been laid down in the Act and matters of detail have been left to 
tbo rule-making power. (Page 312, Paia 211).) 

1951 All C74 (697) (Pr 120) [AIR V 38 C 182] : I L R (1952) 2 All 46 (FB), 

Suryapal Singh v. U. P. Government. (U. P. Abolition of Zamindari and Land 
Reforms Act, 1 of 1951, not bad for delegation of legislative power.) 
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'ZZTIZF 81 [A 1E Y 38 0 2 =! '“)■ *<• <*>*»* ~««../ mur 
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-*• 1 U. l. Zammdan AboJition and Land Reforms Act fl tt a 

ST® ?■ °'“ J “• * .he «... Severe™. \L X,” 

b .> v,t ««.• «...«. »..«„ 8 l0 

i i a er un( ^ er 2d ^ 3e State Government is empowered to 

“ ' >• P>°vi<Ie to the di.po,.I s „ oh M, „ h „° 

..The S ?. U 0 “T S ' 6 - Tb * delegation thi, Tle-m U g P.« 

" ” ua “ d b - 

‘(DBlTTil’ !T!T'( H ' 1S »[*'»P<1C.,.): I U (1954) Bo„ 19,9 

'.-(S'Vr'T sT.TT,”" 1 - A "‘- 

enforced end T 7 T C ° me t0 tbe foncluBi . Q .he. .he. policy ebould be 

by 1. by Te" 7 »'« —■ .... deed 

validity of tt e° * 1160(111008 to suit special conditions and special localities,. 

legislation. ** ^ ^ Challen S ed on the ground that it is delegated 

whichttTr 1b tb6 Le f ktUre ha9 DOt fiX6d the m!ni “ u ”. ®ve 17 reduction 

by he f "° V r' nmeilt , may bdng ab ° Ut ty a notifioition i" the rents receivable 
by the andlord can only be in furtherance of the policy laid down by the 

cond • 6 “ d the poIic y is the improvement of the social and economic 

conditions of the peasants. 

Further, the real apprehension on the part of the landlords is not that 

the Government will reduce rents in the economic and social interert of the 

peasants, but that it will reduce rents arbitrarily and capriciously. In deciding 

whcbber particular piece of legislation is bad on the ground that it is delegated 

egislation, it is not open to the Courts to consider that the delegated authority 

may act arbitrarily and capriciously and not in furtherance of the policy laid 
down by the Legislature.) 

1953 Orissa 185 (218) (Pr 72) [A I R V 40 C 61] : I L R (1953) Cut 71 (DB), 

auiycma Deo v. State of Orissa. (The standard of fair and equitable rent 
ough incapable of further and more precise definition is, for legal purposes a 
definite standard. Section 168-A and S. 177 (2), inserted into the Madras 

9 a es and by - the Madras Estates Land (Orissa) Amendment Act, 1917, 

are valid and are not open to objection as regards their validity either on the 

ground of their being invalid delegated legislation or on the ground of their 

purporting to vest in the State Government or the Collector arbitrary or dis- 
criminatory powers.) 

[Sec 1955 Pat 445 (446) (Pr 4) [A I R V 42 C 116] : I L R 34 Pat 585 (DB) 

Minera 1 Development Co., Ltd. v. State of Bihar. (Bihar Land Reforms Act 

XXX of 1950) (as amended in 1953), S. 4 (h)_It does not amount to delega- 
tion of legislative function.)] 

Price, Supply, etc., Control Laws 

1954 S C 465 (468) [A I R V 41 C 112] : 1954 Cri L Jour 1322 : 1955 S C R 380 
(SC), Harz Shankar Bagla v. M. P. State. (S. 3 of Essential Supplies (Tempo- 
rary Powers) Act, 1946, under which Central Government lias been given power 
to pass orders under the Act is Dot bad as being an unconstitutional delegation 
of legislative power _ Legislature has laid down tbe principle, viz., maintenance 
or increase in supply of essential commodities and securing equitable distribu- 
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tion and availability at fair pricea — Principle is clear and oflers sufficient 
guidance to the Central Government in exercising its powers under S. 3.) 

1952 All 86G (870) (Pr 21) [AIR V 30] : 1952 Cri L Jour 1676 : ILR (1053) 2 All 
226 (FB), Bhushan Lai v. State. (Essential Supplies (Temporary Powers) Act 
(1946), Ss. 3, 4 & 6 _ Ss. 3 & 4 not ul»r ' vires on the ground of delegation of 
essential legislative functions, while S. 6 is ultra vires , though its invalidity does 
not affect the validity of the rest of the Act. Definite policy in shape of objective 
to be achieved has been enunciated—It is not essential that Legislature should 
lay down standard as apart from policy.) 

1951 All 816 (817) (Pr 10) [AIR V 38 C 199] : ILR (1952) 1 All 862 : 52 Cri L 
Jour 1474 (DB). Sagar Mai v. The State , (Ss. 3 and 4 of the Essential Supplies 
(Temporary Powers) Act (1946) not invalid on ground of unconstitutional 
delegation of legislative power—AIR 1951 All 674 (FB), Foil ) 

1951 Cal 120 (125) (Pr 40) [AIR V 38 C 30e] : ILR (1952) 2 Cal 296 : 52 Cri L 
Jour 934 (FB), Ramananda v. The State . (Essential Supplies (Temporary 
Powers) Act, 1946, S. 3 — Not invalid as delegating legislative power.) 

1952 Pat 220 (230, 231) (Pr 29) [AIR V 39 C 55 (22)] : ILR 31 Pat 203: 1952 Cri 
L Jour 710 (SB), Mohd. Anzar Husnain v. Slate of Bihar . (Provisions of the 
Essential Supplies (Temporary Powers) Act are not void on account of an 
improper delegation of legislative powers.) 

1952 Orissa 260 (264) (Pr 10) [AIR V 39] : 1952 Cri L Jour 1354 (DB), Jagadish 
Patel v. Patel Tobacco Co. (S. 3 of Orissa Essential Articles Control and Requi¬ 
sitioning (J oinporary Powers) Act (1 of 1947) is a typical instance of subsidiary 
legislation which i3 also a well-known legislative practice in modern times.”) 


1952 Trav-Co 455 (458) (Pr 17) [AIR V 39] : ILR (1951) Trav-Co 655 (DB), 
A. Cheerappan v. G. P. T. (The power conferred upoa the executive for regula¬ 
ting the acquisitiou of paddy and payment of compensation for it under Paddy 
(Acquisition and Movement) Control Order (1950) cannot amount to delegation 
of legislative powers which confers upon the executive arbitrary powers of 
action in view of the well-known rules that have to be observed by the 
executive in carrying out the responsible duties imposed upon them with regard 
to the acquisition cf paddy and the payment of compensation for it.) 

(1944) 83 Law Ed 831 (847, 648) : 321 U S 414 (423, 421), Yakus v. United 
States. (The standards set by the Emergency Price Control Act /or the fixing 
of maximum prices of commodities by the Administrator during the war-time 
emergency in order to prevent inflation are sufficiently definite to avoid the 


conotitulional objection of an unlawful delegation of legislative power to him, 
where the Act provides that the prices fixed shall effectuate the declared policy 
of the Act, tbat, they shall be ‘fair and equitable,’ that in fixing them the 
Administrator shall give due consideration, so iar as practicable, to the prices 
pre\ailing during a designated base period with adjustments for 6ucb relevant 
factors as he may determine to be of general applicability, and that each 
regulation under the Act shall bo accompanied by ‘a statement of the consi¬ 
derations’ involved in issuing it.) 

(1940) 84 Law Ed 1x63 (1273) : 310 U S 381, Sunshine Anthracite Coal Co. v. 
Adkins. (Bituminous Coal Act of 1937—Fixing of price by administrative agency 
according to criteria prescribed by the Act of minimum and maximum prices 
at ^bich bituminous coal may be sold in inter-state commerce.) 

(1904) 48 Law Ed 525 (535, 536) : 192 U S 470 (497), Butt field v. Stranahan. 
(An unconstitutional delegation of legislative power to the secretary of the 
treasury is not made by the provision of Tea Inspection-Act (1897) forbidding 
the importation of teas inferior to the Government standards of purity, quality 
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and fitness for consumption which authorises him to establish such standards 
upon the recommendation of a board of tea experts, but such provision merely 
leaves to the secretary the executive duty to effectuate the legislative policy 
declared in the statute.) 

Sales Tax laws 

1955 All 653 (658) (Pr 20) [(S) AIR Y 42 0 189], Firm Baghubar Dayal v. U. P. 

fc State.' (Definition of ‘importer’in U.P. Sales Tax Rules is not illegal or inopera¬ 
tive by reason either of its being ultra vires the rule-making power of the State 
Legislature or of its amounting to delegation of legislative power outside permis¬ 
sible limits.) 

1953 Mad 105 (109) (Pr 11) [AIR V 40 C 35] : 1953 Cri L Jour 277 (DB), V. M. 
Syed Mohamed & Co. v. State of Madras. (Rules under Madras General Sales 
Tax Act not ultra vires as delegated legislation—What the legislature has done 
is merely to authorise the rule-making authorities to carry out the policies 
enumerated in the statute and to fill up the details—The Rules themselves are 
to come into operation only after they are approved by a Resolution of the 
House (Legislative Assembly)—Far from effecting self-effacement, the Legisla¬ 
ture has retained complete control over the legislation and in fact it has exerted 
that control by introducing amendments of the Act from time to time. It must 
therefore be held that the Act and the Rules are not open to challenge on the 
ground of unconstitutional delegation. 

Note : Some of the observations in this case which suggest that so long as the 
Legislature retains control over the legislation there is no objection to delegation 
do not seem to be sound — See Note 9.) 

1954 Mad 1030 (1038) (Pr 29) [AIR V 41 C 360], India Coffee and Tea Distri¬ 
buting Co., Ltd. v. State of Madras . (Madras General Sales Tax Act (IX of 
1939) not invalid on ground of delegation of taxing power by Legislature to 
executive.) 

Defence of India Rules. 

1947 Pat 16 (17) (Pr 1) [AIR V 34 C 6] : ILR 25 Pat 98: 48 Cri L Jour 207 (DB), 
Mahabir Sahu v. Emperor. (Rules under Defence of India Act, 1939 not 
ultra vires.) 

1941 All 321 (323, 324, 326) [AIR V 28] : 42 Cri L Jour 839 (PB), Meer Singh 
v. Emperor. (Do.) 

1951 All 44 (51) (Pr 12) [AIR V 38 C 7] : ILR (1952) 2 All 360 : 52 Cri L Jour 
1191 (DB), State v. Basdeo. (Do.) 

(1917) 1917 App Cas 260 (269) : 86 L J K B 1119, B. v. Holliday. (Reg, 14B of 
the Defence of the Realm (Consolidation) Regulation, 1914, which empowers the 
Secretary of State to order the internment of any person “of hostile origin or 
associations” where on the recommendations of a competent naval or military 
authority it appears to him expedient for securing the public safety or the defence 
of the realm, is authorised by the Defence of the Realm Consolidation Act, 1914, 
S. 1 (i) which confers upon the King in Council power during the continuance of 
the war “to issue regulation for securing the public safety and the defence of 
the realm therefore an order under Reg. 14B for the internment of a natura¬ 
lised British subject of German birth is valid.) 

Industrial Disputes Legislation 

1954 All 538 (547) (Pr 15) [AIR V 41 C 216] : ILR (1954) 1 All 457 (FB), Basti 
Sugar Mills v. State of Uttar Pradesh. (S. 3 of U. P. Industrial Disputes Act, 
1947, is not ultra vires as unconstitutionally delegating legislative power. It 
does not confer any general power to pass orders but specifically limits that 
power to making provision for specified purposes which are enumerated in 
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clauses (a) to (g) of that section. The power granted to the Executive is thus 
very similar to the power conferred on the Central Government by S. 3 of 
Essential Supplies (Temporary Powers) Act, 1946, which has been held to be 
valid : AIR 1952 All 866, Applied.) 

1955 NUC (All) 1732 [AIR Y 42] (DB), British India Corporation Ltd. v. State 
Industrial Tribunal , U . P. (U. P. Industrial Disputes Act (28 of 1947), S. 3 (c) 

(d), (g)—Section is not ultra vires and unconstitutional on ground of delegation 
of essential legislative powers to a non-legislative body : AIR 1954 All 538 (FB) 
and AIR 1954 All 550, Foil.) 

1954 All 705 (708) (Pr 2) [AIR V 41 C 2S0], Ldkshmi Devi Sugar Mills Ltd . v. 

U . P. Government . (Clauses (b) and (c) of Section 3 of the U. P. Industrial 
Disputes Act, 1947, are valid and not ultra vires the Legislature on ground of 
delegation of essential legislative power to the executive : AIR 1954 All 538 
(FB) and AIR 1954 All 550, Foil.) 

1954 All 550(552) (Pr 8) [A I R V 41 C 217] (DB), British India Corporation , 

Ltd, v. Government of U . P. (Even on the view that in order to be valid the 
legislation must lay down a policy for the guidance of the delegates of the 
power of subordinate legislation, such a policy is laid down in the opening 
words of S. 3, U. P. Industrial Disputes Act, namely 'securing the public safety 
or convenience or the maintenance of public order or supplies and services essen¬ 
tial for the life of the community, or for maintaining employment’. The power 
conferred by the Uttar Pradesh Legislature on the State Government by S. 3 of 
the U. P. Industrial Disputes Act, 1947, to constitute industrial Courts cannot 
therefore be impugned on the ground that it amounts to the delegation of an 
essential legislative function. AIR 1954 All 538 (FB) ; A I R 1952 All 866 (FB) 
and AIR 1951 S C 332, Foil.), 

Preventive Detention Act 

1950 S C 27 (42, 43) (Pr 27) [AIR V 37 C 6]; 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras , (S. 3, Preventive Detention Act, is cot bad as 
unconstitutional delegation of legislative power—In fact there is no delegation 
of legislative power at all in such a case —There is only conferment of a discre¬ 
tion to enforce the law.) 

1954 Cal 591 (594) [AIR V 41 C 202] : 1954 Cri L Jour 1722 (DB), Shri Krishna 
Sharma v. The State of West Bengal. (It cannot be said that the quostion 
whether the impugned provision of S. 3 of the P. D. Act waB legislation within 
the meaning of Arts. 245 and 246 of the Constitution was not decided in 
GopalaWs case, AIR 1950 S C 27. The provision in S. 3 of the P. D. Act is not 
bad as being an instance of unwarranted delegation of legislative power — 

Incidentally, if the contention that such provisions are invalid be upheld nob 
only will S. 3 (1) (a) (iii) and S. 3 (2) of the P. D. Act fall, but also the other 
provisions of S. 3 and with it the entire Act will fall—a sweeping result indeed. 

The fact that what were essential commodities was laid down in certain 
statutes, e. g., Essential Supplies Act, etc., cannot be considered to be a valid 
ground for nullifying the impugned provisions of the Preventive Detention Act.) 

Miscellaneous 

1955 Nag 246 (253) (Prs 37, 38) [(S) AIR V 42 C 64] (FB), Balkishan v. Totaldas. 

(C. P. and Berar Regulation of Letting of Accommodation Act (11 of 1946), S. 2 
not invalid on ground of its making an unconstitutional delegation of legislative 
power.) 

( 55) 1955 Andhra W R 754 (767), Veerraju v. Dist. Munsiff of Ramachandra - 
puram. ((1) Section 112 of the Madras Village Panchayats Act, 1950, confers 
on the State Government the power to make rules governing the constitution 
of tribunals for the decision of election disputes. (2) It is only a legislative 
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1955 NCJO (Mad) 2421 [AIR V 42], S. K» V elayutlia Mudaliar v. District 
Munsiff, Vridhachalam , South Arcot. (Rules under Madras Village Panchayats 
Act (10 of 1950); S. 112 (2) (i) constituting tribunals to hear election disputes 
are valid. The utilisation of the Government for setting up the machinery for 
the adjudication of disputes to enable the constitution of the Panchayat Board 
under the Act is merely a ministerial provision, in respect of which it is com¬ 
petent for the Legislature to employ the Executive for making the rules. 

The legislative practice in India also supports the validity of this type of 
legislation.) 

1955 Bom 1S5 (Pr 6) [(S) AIR V 42 C 49] (DB), Hirabliai Asliabhai v. State of 
Bombay . (S. 169 of Bombay Municipal Corporation Act (1S88) empowering levy 
of water charge by measurement not ultra vires as unconstitutional delegation 
of legislative power.) 

1955 NUC (Cal) 5922 [4IR V 42], Gopalchandra Mukherjee v. B. C. Das 
Gupta* (West Bengal Clinical Establishments Act, 1950, is valid and does not 

unconstitutionally delegate legislative power to the State Govt._ Wide rule- 

making power of State Govt, not ultra vires — Act has clearly laid down the 
policy, the policy being to introduce control over clinical establishments within 
the State and to see that they attain a particular standard and are properly 
conducted.) 

[See 1955 NUC (Punj) 1887 [AIR V 42] (DB), Associated Traders A Engi¬ 
neers v. State of Punjab . (A. reading of the Punjab Passengers and Goods 
Taxation Act (16 of 1952) shows that the authority is given certain executive 
powers and there is no question of delegation of legislative powers. It is really 
no delegation if the choice of the prescribed authority is left entirely to the 
State Government : AIR 1952 Pat 359 (FB), Foil.) 

1953 Madh B 236 (240) (Pr 11) [AIR V 40 C 88] : 1953 Cri L Jour 1409 (DB). 
Mahendra Bahadur v. State of M. B. (Delegation of the character which 
Arms Act, Section 14 involves cannot on any view be held to be invalid. The 
legislature has laid down in Section 14 itself the principle that no person 
shall possess fire-arms except under a licease. Such matters as the authority 
competent to issue licenses, the form in which they should be issued and the 
terms and conditions on which they should be granted are all matters of detail. 
Section 17 of the Arms Act does no more than enable the Government to 
make rules to carry out the principle embodied in Section 14.) 

1953 Punj 77 (79) (Pr 5) [AIR V 40 C 28] : ILR (1953) Punj 618 : 1953 Cri L 
Jour 549 (DB), Bishambar Nath v. State of Punjab . (Rules issued by State 
Government under Punjab Excise Act 1 of 1914 not ultra vires.) 
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enactment or a rule having statutory authority that can constitute a Court or 
invest a Judge with authority to determine matters outside his ordinary 
jurisdiction. (3) The creation of an authority distinct from a Court is not a 
legislative function. (4) The Election Commissioner constituted under the rules 
framed under the Madras Village Panchayats Act, 1950, is not a Court stricto 
senso but he performs the functions assigned to him as a persona designata. 
(5) The conferring of power to frame rules relating to the decision of election 
disputes on the State Government does not amount to excessive delegation or 
abandonment of legislative power. (6) The legislative practice in India supports 
the validity of this type of legislation. 

Thus, the rules framed by the Government under S. 112 (2) (1) constituting 
the Election Commissioner to hear election disputes under the Madras Village 
Pancbayats Act, 1950, are intra vires and valid : 1955 NUC (Mad) 2421 [AIR 
V 42] Foil.) 
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1952 Mad 127 (134) [AIR V 39 C 62] (DB), Subba Rio v. I. T, Commr ., Madras 
(Rule-making power under Income Tax Act not ultra vires : Held that in 
framing Rr.2 and 6 of the Income-tax Rules, the Central Board of Revenue did 
not exceed the limits of the authority delegated by Ss. 26A and 59 of the 
Income-tax Act.) 

(1894) 1S94 App Cas 347 (35G, 357) : 63 L J P C 75, Institute of Patent Agents 
v. Joseph Lockwood . (Patents, Designs and Trade Marks Act (1888) (51 & 52 
Yict c 50), S. 1 (2) — Validity — Legislation is a skeleton piece of legislation 
left to be filled up in all its substantial and material particulars by the action 
of the rules to be made by the Board of Trade. The section itself contains no 
provision with reference to the register or the registrar or proceedings on 
registration, or any of these matters; but it gives very wide power to the Board 
of Trade to make such rules as aro in their opinion required for giving effect to 

the section.It was the intention of the legislature, having expressed the 

general object, and having provided the necessary penalty, to leave subordinate 
legislation, so to speak, to be carried out by the Board of Trade.) 

(1883) 9 App Ca3 117 (132) : 53 L J P C 1, Hodge v. The Queen . (Held : Local 
Legislature had power by British North America Act, 1867, to entrust to a 
Board of Commissioners authority to enact regulations in nature of police or 
municipal regulations of a merely local character for the pood government of 
taverns etc. and thereby to create offeuces and annex penalties thereto.)] 

10 . See 1955 Bom 185 (Pr 4) [(S) AIR V 42 C 49], Hirabhai Ashabhai v. State 
of Bombay . (Entry 5 in List II, Sch. 7, Constitution of India, is very 
wide in its terms and legislation i3 permissible to the State Legislature with 
regard to any subject of local government and it is also permissible to the 
State Legislature to confer powers upon a local authority provided the power 
is for the purpose of local self-government. Now, there can be no doubt that 
the power of taxation conferred upon the Bombay Municipality is for the pur¬ 
pose of Local Self-Government.)] 

11. (1825) G Law Ed. 253 (263) : 10 Wheaton 1 (43), 1 V ay man v. Southard . 
(Legislature can delegate to Courts rule-making power a3 regards merely proce¬ 
dural matters.) 

12 . 1955 Bom 185 (187) (Pr 4) [(S) AIR V 42 C 49], Hirabhai Ashabhai v. 
State of Bombay. (Power to levy water charge according to measurement.) 

13 . 1955 Bom 185 (Pr 4) [(S)'AIR V 42 C 49] (DB), Hirabhai Ashabhai v. State 
of Bombay. (State Legislature cannot confer upon a local authority the power 
to tax, whioh power it itself does not possess.) 

• (1896) 1896 App Cas 348 (364) : 65 L J P 0 26, Attorney-General for Ontario v. 
Attorney-General for the Dominion . 


well-known instances of subordinate legislation may be mentioned rules 
.and bye-laws of municipalities and other local authorities, 10 and rule3 
made by the High Courts 11 under the Civil Procedure Code, etc., rules 
and regulations made under various enactments, like the Income-tax 
Act, Sale 3 Tax Act, Stamp Act, etc. If the State Legislature is 
• competent to confer upon the local authority the power to tax, its 
competency cannot be affected because the power that has been 
conferred is an unlimited power. 12 

The Legislature cannot delegate any power which it does not 
itself possess and the nature of functions which it can commit to a 
municipal body must necessarily be circumscribed by the limits of the 
area for which the Legislature is competent to legislate. 13 
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Where the Legislature competently confers the power of making 
bye-laws such power would include the power to enforce the bye¬ 
laws. But the principle that whenever power is conferred upon the 
Legislature to pass laws in a field mentioned, the power carries with 
it the power to pass laws on matters which may be called subsidiary 
or ancillary, cannot be applied to a body with subordinate powers of 
legislation and the rules and regulations made by the subordinate 
agency must be strictly confined to the subject on which the power of 
passing subordinate legislation has been conferred. 15 


Rules and regulations passed by a subordinate agency under 

statutory power conferred by the Legislature have the same force as 
laws made by the Legislature. 10 


14. 1951 All 44 (55) [AIR V 38 C 7] : 1LR (1952) 2 All 360 : 52 Cri L Jour 1191 
(DB), State v. Basdeo. 

(1884) 9 App Cas 117 (132, 133) : 53 L J P C 1, Hodge v. The Queen. (“If by¬ 
laws or resolutions are warranted, power to enforce them seems necessary and 
equally lawful.”) 

[See however (1892) 36 Law Ed 691 (594) : 144 U S 677 (687), United States 

v. Eaton. (It is necessary that a sufficient statutory authority should exist for 

declaring any act or omission a criminal offence _ Regulations by statutory 

authority may have the force of law_But it does not follow that a breach of 
a regulation is breach of a Zaza.)] 

15. 1951 Bom 397 (Pr 5, 10) [AIR V 38 C 85] : I L R (1952) Bom 105 : 52 Cri L 
Jour 1381 (DB), Agarwal, Aycngar & Co. y. The State. (Contention was that 
power to regulate production, supply and distribution of, and trade and com¬ 
merce in, cotton textiles conferred upon Central Government by S. 3, Essential 
Supplies (Temporary Powers) Act includes power to control any article which 
is required for making cotton textiles and that as lickerin wire is necessary 
for carding cotton, the Central Government was competent to issue orders in 
regard to it—Contention rejected—Distinction between ancillary powers and 
implied powers—Subordinate body can claim implied powers but not ancillary 
matters in such cases—AIR 1941 F C 16 and AIR 1951 Bom 210 (FB) Ref.) 

[See also 1952 Orissa 11 (16) (Pr 11) [AIR V 39 C 2] (DB), Bishnu Charan v. 
State of Orissa. (Where the intention of an Act in conferring an express 
power is frustrated by not construing it as necessarily implying another 
incidental power, however substantial in nature, the same must be implied 
in order not to bring about frustration of the express intention. Hence, the 
power to hold the elections expressly given under S. 1 (5) of the Orissa Muni¬ 
cipal Act (23 of 1950) must necessarily be held to imply the power to apply 
the various relevant provisions of the Act and the rules notwithstanding that 
the Act itself, in its General application, has not been brought into force.)] 

16. (1948) 1 All E R 85 (91) : (194S) 1 K B 349, Blackpool Corporation v. Locker. 
(The name ‘circulars’ would not save them from recognition as delegated legis¬ 
lation. It is the substance and not the form or the name that matters. In 
delegated legislation law-making is the essential feature and law-making (except 

in the case of mere codification) means altering the existing law_whether 

■written or unwritten—and, therefore, means interfering with existing right 
vested in persons affected.) 

1918 Mad 763 (778) [AIR V 5] (DB), In re O. A. Natesan. (Per Kumaraswami 
Sastri, J.—The regulations framed under the provisions of the Indian Un ver- 
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A bye-law made under a statute will automatically lapse on 

repeal of the statute unless the repealing Act provides for the continu 
ance of the bye-law. 17 
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Delegation within limits is permissible only by a Legislature. 
The subordinate agency to which the Legislature delegates its power 
in the type of legislation known as subordinate legislation or condi¬ 
tional legislation cannot delegate its authority to any other person or 
body. -0 But where an Act confers on a certain body, say, the Central 

Public Instruction prescribing cartain copy books for use in schools — Order 
arbitrary and creating monopoly—Notification quashed.)* 

[See also 1958 S C 373 (375) (Pr 9) [A I R V 40 C 84] : 1953 SCR 1049 (S C), 
Raghubir Singh v. Court of Wards , Ajmer. (When a law deprives a person of 
possession of his property for an indefinite period of time merely on the sub¬ 
jective determination of an executive officer, such a law is unreasonable.)] 

20 . 1954 Bom 261 (26S) [A I R V 41 C 76] : I L R (1954) Bom 647 (DB), 
Cantonment Board , Poona v. Western India Theatres , Ltd. 

1949 All 32 (Pr 17, 18) [A I R V 36 C 12] ; I L R (1949) All 195 : 50 Cri L Jour 
101, Kunni Lai v. Rex . (The general rule relating to delegation of powers 
is expressed in the maxim delegatus non potest delegare . But there are two 
exceptions to this rule : one is that a power which is merely ministerial and 
involves no personal discretion can be delegated, and the other is that a power 
may bo delegated to another person where from the conduct of the parties, the 
usage of trade or the nature of the particular business which is to be done by 
the donee of the power, it may reasonably be presumed that the parties originally 
intended that such authority should exist. These principles, however, can have 
no application to the delegation of legislative powers. Where a Legislature em¬ 
powers the executive to make bye-laws or rules or to apply to particular cases 
or localities laws enacted by it, it is that particular executive authority which is 
indicated by the Legislature or that person to whom the legislature gives the 
power of nomination that can act under the power so delegated and no other 
official can so aot. The executive official to whom the power to act has been 
given by the Legislature or by the nominee of the legislature cannot himself 
delegate any portion of his powers to any other official unless ho is expressly au¬ 
thorised to do so. There can be no implication of the power of delegation in such 
a case. The Legislature is expected to be precise and complete in the expression 
of its intentions and when it says that it delegates a power to a particular indivi¬ 
dual it excludes the possibility of further delegation of that power by the person 
so empowered.) 

1918 Mad 763 (782) [AIR Y 5] (DB), In re G. A. Natesan. 

[See 1953 Orissa 233 (234, 235) (Prs 7, 10) [AIR V 40 C 64] : 1953 Cri L Jour 
1281 (DB), Hanantram v. Slate. (Clause 5, Orissa Cotton Cloth Control Order, 
is not ultra vires as amounting to a second delegation of the powers vested in 
the State Government by virtue of Notification No. 73 (1) T. A. of 1946 issued 
by the Central Government under S. 4, Essential Supplies (Temporary Powers) 
Act, 1946. It is not correct to say that the power to make an order vested in 
the State Government had been delegated to any officer. That power has been 
exercised by the State Government itself, and provision for the appointment 
of the Controller has been made in the Order itself. The administrative func¬ 
tions of Government are, however, entrusted to that officer and he is directed 
to fix the margin of price in different areas of the State in pursuance of the 
terms of that Order : AIR 1953 Punj. 1, distinguished. Hence, the Orissa 
Government Notification No. 29986/ST, D/- 30-7.1949 issued by the Controller, 
fixing the maximum margin of profit is not ultra vires :) 

1953 Punj 1 (2) (Prs 10, 12) [AIR V 40 C 1] : ILR (1953) Punj 80 (DB), The 
State v. Amir Chand . (Essential Supplies (Temporary Powers) Act (1946), 
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Government, certain powers in regard to a matter, and also enumerates 
the classes of persons to whom such body may delegate its powers, 
such delegation will not be ultra vires and the provision in the Act 
which authorises such delegation is not open to question on the 

ground that the instrumentalities to carry out the Act have not been 
chosen by the Legislature itself . 21 


12. Retrospective laws. — There is nothing in Arts. 245 and 
246, taken by themselves, which precludes the Indian Legislatures 
from making retrospective laws. But Art. 245 is expressly made 
subject to the other provisions of the Constitution. Among these is 
Art. 20, cl. (l), under which an express prohibition has been enacted 
against what are known as ex post facto laws. That clause consists of 
two parts. Under the first part, when a certain act is not an offence 
according to the law in force at the time when the act is done, the 
person who does that act must not be held guilty of an offence merely 
because subsequently law is made making such an act offence. Under 
the second part of the clause "where at the time an offence is com¬ 
mitted it is punishable with a certain amount of punishment under 
the law then in force, the law cannot be so changed subsequently as 
to make him liable in respect of such offence, to a higher punish, 
ment. There is no prohibition in the Constitution, except the above 
one, which prohibits the enactment of retrospective laws by the 
Legislature, ffhus, although the Constitution is not retrospective, 

Ss. .3 and 4—Powers un ler S. 3 could be delegated by the Central Government 
either to an officer or authority subordinate to the Centia! Government, or to 
a Provincial Government or to an officer or authority subordinate to a Provincial 
Government. Ihe Central Government delegated its powers under S. 3 to the 
Provincial Government. No delegation was, however, made either to the Dis¬ 
trict Magistrate or the Director-General of Food and Civil Supplies or the 
Rationing Controller, Ambala : Held that the Tro/incial Government had no 
authority to re-delegate this power either to the District Magistrate or to the 
Director-General of Food and Civil Supplies or to any Rationing Controller.) 
(1948) 1 All B R 85 (87) : (1948) I K B 319, Blackpool Corporation v. Lozlcer. 
(Only Parliamentary and delegated legislation are published — Sub delegated 
legislation is not published—Danger of this pointed out,)] 

21 . 1954 S C 465 (468) [AIR V 41 C 112] : 1954 Gri L Jour 1322 : 1955 S C R 
£80 (SC), Jlari Shankar Bagla v. M. P. Stale . 

1952 All 866 (872) (Pr 42) [AIR V 39] : 1952 Cri L Jour 1676 : ILR (1955) 2 All 

DhUShan Lalw - State • (Essential Supplies (Temporary Powers) Act 

(K46 , S. 4 Sub-delegation is permitted only to a definite class of persons or 

bodies, the selection whereof is to be made by the Central Government S. 4 is not 
ultra vires.) 

Article 245 — Note 12 

1 . 1952 Madb-B 161 (187) [AIR V 89] (DB), Shanta Devi v. Custodian, Evacuee 
Property . 

i.oi Na g 133 (Pr 18, 19) [AIR V 39] : ILR (1952) Nag 156 (DB), Chhotabhai 
e abhax Patel d Co. v. Union of India. (Finance Act (1951), S. 7 (2)_ It is 
in compe.ence of Legislature to enact taxing Btatute with retrospective 
Lind. Con, D.F. 7. 
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there is no prohibition against the Legislatures created by the Con¬ 
stitution enacting retrospective laws 2 so as to affect even matters 
prior to the Constitution. 3 Section 6 of the General Clauses Act, 1897, 
cannot be invoked in such cases for holding that the effect of the 
repeal of the Government of India Act, 1935, is to confirm forever 
the rights vested in the citizens just before the commencement of the 
Constitution and to deny to the Parliament and the State Legisla¬ 
tures the power of interfering with those rights by enacting 
retrospective legislation under the powers conferred on them under 
Arts. 245 and 246. 4 It is also the general principle that a 

effect—There is no prohibition in Constitution — S. 7 is not on that account 
ultra vires.) 

[See 1954 S C 158 (162) [AIR V 41 C 31] : 1954 8 0 R 541 (SC), Union of India 
v. Madan GopaX. (Arts. 245 and 246 read with Sch. 7 List 1 entry 82 empower 
Parliament to make laws with respect to taxes on income for the whole of the 
territory of India and no limitation or restriction is imposed in regard to retro¬ 
active legislation. It is therefore competent for the Parliament to make a law 
imposing a tax on income of any year prior to the commencement of the Cons¬ 
titution. It follows that the amendment of S. 2 (14-A) of Income-tax Act by 
the Finance Act, 1950, so as to authorise the levy of tax on income accruing in 
the territory of Rajasthan in the year 1949.50 is within the competence of 
Parliament and therefore valid.)] 

2. 1955 Pat 1 (34) (Pr 27) [(S) AIR V 42 C 1]: ILR 33 Pat 690 (SB), Brij Bhulcan 
v. S. D . 0. Silvan. (The powers of legislation given to the Parliament or 
to the Legislatures of the States are very wide as indicated in Art. 245, and it 
cannot be doubted that a sovereign Legislature has power to enact prospective 
as well as retrospective laws.) 

1955 NUC (Hyd) 2368 [AIR V 42] (DB), Commr . of Income-tax , Hyderabad v. 
Ram Gopal Mills Ltd. 

1954 Madli B 206 (208) (Pr 11) [AIR V 41 C 88] : 1954 Cri L Jour 1739 (DB), 
The State v. Narayan. (The fact that transfer of cases under S. 10, Criminal 
Law Amendment Act, would amount to retrospective legislation would not make 
the Act invalid — Law made by Parliament cannot be impeached merely on 
ground that it operates ex post facto : AIR 1954 8 C 158, Rel. on.) 

3. 1954 S O 153 (162, 183) (Pr 13, 16) [AIR V 41 C 31] : 1954 S 0 R 541 (SC), 
Union of India v. Madan Gopal . 

1952 Madh-B 181 (187) [AIR V 39] (DB), Shanta Devi v. Custodian , Evacuee 
Property. 

4. 1962 Madh B 181 (L87, 188) (Pr. 11) [AIR V 39] (DB), Shanta Devi v. Custo¬ 
dian , Evacuee Property. (Section 6 of the General Clauses Act which merely 
lays down one of the general rules of construction of statutes, can have no 
applicability where the Government of India Act, 1935, is not merely repealed 
but is substituted by a new Constitution under which the Parliament and the 
State Legislatures are not prohibited from legislating for the past and from 
interfering with vested rights. Section 6 of the General Clauses Act would have 
again no applicability where the Parliament and the State Legislatures with the 
legislative competence of retrospective legislation pass an enactment giving it in 
express terms retrospective effect. Thus, the Parliament can make for Madhya 
Bharat State retrospective legislation with respect to the custody, management 
and disposal of property declared by law to be evacuee property : AIR 1950 SC 
27 and AIR 1952 M B 57, Foil.; A I R 1951 Raj 94, Disting, and Dissent.) 
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Legislature with plenary powers of legislation has the power to enact 
retrospective laws so as to affect vested rights unless there is anything 
in the Constitution which restricts this power. 6 The Court has no 
power to question the judgment of the Legislature in the matter of 
giving retrospective effect to legislation. 6 

See also Preamble, Note 9. 

There is no prohibition in the Constitution against retrospective 
fiscal legislation as there is against retrospective penal laws. 7 So also, 

the Legislature is not precluded from enacting a law which is retros’ 
pectively applicable to pending proceedings. 6 

5. (1942) 1 All E R 287 (290) : (1942) 1 K B 389, Howard De Walden (Lord) v 

Inland Revenue Commrs. (“The /act that the section has to some extent a 

retroactive effect appears to us of no importance when it is realise! that 

the legislation is a move in a long and fiercely contested battle with 
individuals who well understand the rigour of the contest.”) 

*55,“ Uw Ed 1041 (1053): 174 u s 445 (478) - Stephens v - Cherokee 

(While the general rule is that statutes should be so construed as to give them 

only prospective operation, yet where the language employed expresses a contrary 

intention in unequivocal terms, the mere fact that the legislation is retroactive 
does not necessarily reder it void.) 

(1984) 23 Law Ed 704 (707, 708) : 112 U S 249, Grenada County Supervisors v 

Brown. (A. municipal subscription to the stock of a railroad company or in aid 

of the construction of a railroad made without authority previously conferred 

may be confirmed and legalized by subsequent legislative enactment, when 

legislation of that character is not prohibited by the Constitution and when that 

which was done would have been legal had it been done under legislative sanction 
previously given.) 

“/V J , P f ° 4 °, (44) : 1932 App Ca3 260 < P °). dbeyesekera v. 
Jayatilake. (Legislatures have certainly the right to prevent, alter or reverse 

the consequences of their own decrees -The Ceylon Order in Council, 1928 was 

not ultra vtres as affecting to take away rights already in existence, but was no 

6 195 6 3 N in ah ° f r ‘“ Jemnity and lelief in aspect of penalties incurred.)] 

uib v 40 0 2 23: ,LR (1952) Nas 796 ^ v. 

WlanGoval T ^ V “ ° 311 ' 1954 8 0 R 541 < SC )' Union of India v. 

‘Z 9 a ° 8 pa - iT T 01 s - 2 (l4A) of Incorae - tax Act b *Act. 

™r 8 r 3) f 3) CA (1358) Bom 707 (DB), 

Belief Act (23 ot 1947) ‘ iW ^ lrao ’ ( Sect!0n 5 6, Bombay Agricultural Debtors 
ceeiings!) '' “ amended by Act 70 of 1948 - *PP»es to pending pro- 

v 39]: ilr (i952 > 4 — 275 « — 

(1883) 9Q l B B D°5 72^(674 ^67 7)^- 52 1 J Q Tu A ^ 0rnC ^ General v ' Theobald. 

) . o2 L J Q L 44, Quitter v. Mapleson. 
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• • 

Article 372, under which pre-Constitution laws are continued in 
force after the coming into effect of the Constitution, does not pre¬ 
clude the Legislature from repealing and amending such laws* 
A similar view was also taken about the effect of the corresponding 
S. 292 of the Government of India Act, 1935, and it was held that 
the section did not preclude the Legislature from passing retro¬ 
active laws so as to affect enactments previously in force. 10 

Although there is no constitutional prohibition against the enact¬ 
ment of retrospective laws except as provided under Art. 20 cl. (l), 
as a matter of construction of statutes Courts will not give retros¬ 
pective effect to an enactment so as to affect vested rights unless the 
enactment expressly or by necessary implication provides otherwise. 11 
But provisions of a statute dealing merely with matters of procedure 
may properly be construed as having retrospective effect unless such 
a construction is excluded by the language of the enactment. 12 

It is open to the Legislature acting within the sphere of its 
constitutional authority to pass a validating statute or to give a 
retrospective effect to a new statute notwithstanding the fact that 
the earlier law governing the same matter has been declared by a 
court of law as invalid, unenforceable or inoperative. 13 

12a. Validating laws —See under Note G. 

13. “Subject to the provisions of this Constitution.” — 
The general principle is that every Legislature which is governed by 
a written constitution must exercise its powers of legislation subject 
to limitations imposed by the constitution. As seen in Note 3, such 
a Legislature cannot claim to be a sovereign body like the British 
Parliament and it is open to the Courts to examine the validity of 

[See (1899) 43 Law Ed 1041 (1053) : 174 U S 445 (478), Stephens v. Cherohee 
Nation . (While Legislatures cannot set a3ide judgments of Courts, compel them 
to grant new trials, or order discharge of offenders, the grant of a new remedy 
byway of review has been often sustained under particular circumstances.)] 

9. 1961 Bom 43S (Pr 3) [AIR V 38 C 99] : ILR (1952) Bom 590 (DB), Jamnadas 
v. I. T. Commr. (Art. 141 does not mean that the law once declared by the 
Supreme Court cannot be altered by any competent Legislature. In this view, 
the Act does not offend Art. 141.) 

10 . 1941 F C 16 (24) [AIR V 23] (FC), United Provinces v. Atiqa Begam. (U. P. 
Regularisation of Remissions Act of 1933 is not ultra vires: Reversing AIR 1940 
All 272 (FB).) 

11 . 1927 P C 242 (244) [AIR V 14] (PC), Delhi Cloth Mills v. I. T. Commr. 
(Provisions which, if applied retrospoctively, would deprive of their existing 
finality orders which, when the statute came into force, w r ere final, are provi¬ 
sions which touch existing rights : Colonial Sugar Refining Co. v. Irving , 
(1905) App Cas 369, Rel. on.) 

(1861) 10 C B (N S) 179 (191) : 142 E R 419, The Midland Railway Co. v. Pye. 

12 . 1927 P C 242 (244) [HIR V 14] (PC). Delhi Cloth Mills v. I. T. Commr. 

13 . 1955 Hyi 257 (258, 259) [A I R V 42 C 75] : I L R (1954) Hyd 766 (DB), 
Sarvaiah v, Narsing Rao. 
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its laws in the light of the provisions of the constitution. This 
principle has been expressly enacted in the beginning of Art. 245. 

It provides that the legislative powers of the Parliament and the L 
State Legislatures are “subject to the provisions of this Constitution.’’ 1 ® 

The words “subject to the provisions of this Constitution” in 
Art. 245 are also applicable to Art. 246 and the legislative power 
conferred by Art. 246 can also be exercised only subject to the 
limitations imposed by other provisions of the Constitution. 2 Thus, 
the law-making power of the Parliament and the State Legislatures 
is subject to the Fundamental Rights enacted in Part III of the 
Constitution. 3 Article 13 expressly provides that laws inconsistent I 
with Fundamental Rights shall be void. 1 (See Part III- General and 


Article 245 — Note 13 

1. 1955 S C 540 (547) (Pr 13) L(S) A I R V 42 C 83] : (1955) 2 S C R 164 (SC), 

Umeg Singh v State of Bombay. (The power of State Legislature conferred by 

Art. 246 to legislate on the matters ^numerated in Lists 2 end 3 of the 

Seventh Schedule is, by virtue of Art. 245 (1), subject to the provisions of the 
Constitution.) 

1950 Orissa 157 (166) (Pr 20) [A I R V 37 C 26] : ILR (1950) Cut 222 : 51 Cri L 
Jour 1189 (F13), Prahalad Jena v. State. 

[But see 1955 N U C (All) 2681 [AIR V 42], Rahim Bux v. AminUllah . (The 
object of Article 245 is to define the reactive spheres within which the State 
and the Union Legislatures may legislate. The Article does not mean that if 
there should be inconsistency between any State law and any provision of the 
Constitution, the former must be void. Mere inconsistency (assuming such to 
exist) between Proviso (e) of & 23 of U. P. Municipalities Act, 1916 and 
Art. 227 of the Constitution will not make the former void —Submitted wrong.)] 

2 . 1955 S C 540 (547) (Pr 13) [(S) A I R V 42 C 83] : (1955) 2 S C R 164 (SC), 
Umeg Singh v. State of Bombay. 

3. 1954 S U 119 (123) (Pr 8) [AIR V 41 C 26] : 1954 SCR 674 (SC), Dwarkadas 

v. Sholapur Spinning d; Weaving Co. Ltd. (Court to look to the substance of the 
legislation.) 

1950 S 0 27 (109) (Pr 216) [AIR V 37 C 6] : 1950 S C R 68 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

1955 Pat 1 (11) [(S) A I R V 42 C 1] : I L R 33 Pat 690 (SB), Brij Bhukan v. 
S. D. O. Siwan. (If a statute, enacted ostensibly for removal and prevention of 
encroachments on lands which are public property, has little or very unsub¬ 
stantial relation to those subjects and is a palpable invasion of rights secured 

y lart III of the Constitution, the Court will have to declare that portion of 
the statute ultra vires.) 

1952 Mad C13 (632) (Pr 27) [AIR V 39] (DB), Lalcshmindra Theertha Swamiar 
v. Commr. t H. R. E ., Madras. 

[See 1955 Nag 99 (103) (Pr 15) [(3) AIR V 42 C 23]: I L R (1955) Nag 137 (DB), 

Nern Kumar v. C ommr. of Sales Tax , M. P. (A right of appeal is a statutory 

and not an inherent or fundamental right. Hence, the proviso to S. 22 (1) of 

the 0. 1. and Lerar Sales Tax Act is not ultra vires the State Legislature 

ecause it imposes a condition of payment of the tax with penalty, if any, 
before an appeal is admitted )] 

* 0 123 ( 145 > < Pr 61 > tlB) AIR V 42 0 24]: 1955 S C R 613: 1955 Cri L J 
° (kL), Behram Khurshid v. Bombay State. (Law infringing fundamental 
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Art. 13 and the commentary thereon.) Similarly, the powers con. 

ferred on the High Courts under Arts. 226 and 227 cannot be 
> curtailed by legislation . 6 


The meaning and scope of the articles of the Constitution are 
not controlled by the entries in the Legislative Lists in the Seventh 
Schedule; on the contrary, the scope and meaning of the entries in 
the Legislative Lists are controlled by the substantive provisions in 
the body of the Constitution . 6 Within its own allotted sphere the 
Legislature has plenary powers of legislation subject only to the express 
provisions of the Constitution . 7 Hence, the powers of the Legislature 
cannot be curtailed by invoking any alleged spirit of the Constitution . 8 



rights i3 law enacted in excess of legislative authority and is null and void— 

It is net correct to draw a distinction between unconstitutionality due to lack 

of legislative power and unconstitutionality due to infringement of fundamental 
rights.) 

1950 S C 27 (34) (Para 6) [A I R V 37 0 6] : 51 Ori L Jour 1383 : 1950 S C R 88 

(SC), Gopdlan v. State of Madras . (Per Kania C. J_The provision in Art. 13 

io only made ex abundanti cautela . Even in its absence, a law inconsistent 
with fundamental rights would be void.) 

1952 Punj 309 (Pr 37, 38) [AIR V 39] : I L R (1952) Punj 381 : 1952 Cri L Jour 
1313 (FB), Ajaib Singh v. State of Punjab. 

1952 Pat 166 (172) (Pr 27) [AIR V 39 C 55 (12)] : ILR 30 Pat 1035 (DB), Bankey 
Singh v. Jhingan Singh. 

5. 1953 Nag 148 (150) (Pr 8) [AIR V 40 C 50] : I L R (1953) Nag 226 (DB), Baj - 
ranglal v. A. D. C., Akola. (C. P. and Berar House Rent Control Order, 1949, 
which makes the order of Additional Deputy Commissioner conclusive, cannot 
derogate from the powers of the High Court.) 

1952 Orissa 244 (246) (Pr 4) [AIR V 39] : I L R (1951) Cut 603 (DB), Jadumani 
Behera v. Jadumani Sahu. 


[But see 1955 N U C (All) 2581 [AIR V 42], Bahim Bux v. Amin Ullah. (In¬ 
consistency (assuming it to exist) between Proviso (e) of S. 23 of U. P. Munici¬ 
palities Act (1916) and Art. 227 of the Constitution will not make the former 
void—Submitted wrong.)] 

6. 1950 Madh B 46 (50) (Pr 10) [AIR V 37 C 25] : ILR (1952) Madh-B 231 (DB), 
Harendranath v. State. 


[See 1952 S C 252 (268) (Pr 30) [AIR V 39] : 1952 S C R 889, 1020, 1056 : ILR 
31 Pat 565 (3C), State of Bihar v. Kamcshwar Singh. (In view of the Consti¬ 
tution (First Amendment) Act, 1951, any argument regarding the unconstitu¬ 
tionally of the Bihar Land Reforms Act (30 of 1950) based on the ground that 
the Act contravened Art. 14, 19 or 31 of the Constitution, does not survive and 
the Act is not open to challenge on any such ground.)] 

7. 1955 S C 540 (547) (Pr 13) [(S) AIR V 42 C 83] : (1955) 2 S C R 164 (SC), 

TJmeg Singh v. State of Bombay. 

[Sec 1944 P C 7 (11) [AIR V 31] *. ILR (1945) Mad 1 (PC), Abitibi Power Etc • 
Co. v. Montreal Trust Co. 

1944 F C 62 (65) (AIR V 31] (FC), Kutiwar Lai Singh v. C. P. A Berar. 

(’79) ILR 4 Cal 172 (182) : 5 Ind App 178 (PC), Empress v. Bur ah .] 

8 . 1950 S C 27 (Pr 26,132) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 

(SC), Gopalan v. State of Madras. 
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The limitation on the legislative power of the Parliament or of 
the State Legislatures can only be imposed by the Constitution and 
not by any contractual obligation undertaken by the Government or 
devolving on the Government, Central or State, 0 unless there is any 
provision in the Constitution, as for example, Art. 278, under which 
it is expressly provided that the powers of the Legislature should be 
limited by the agreement. 9 10 

See also Note 16; Art. 81, Note 25 (k) and (1) and Note 27; 
Art. 294, Notes 6, 7 and 8. 

14. “Law.” — The definition in Art. 18 (8) (a), which would 
include within the meaning of law’ any ordinance, order, bye-law, 
rule, regulation or notification, is only applicable to that article and 
is not applicable to this article. Hence, where an Act was validly 
passed under the Government of India Act, 198*5, the notification 
issued under that Act after the coming into force of the Constitution 
is not liable to be tested as regards its validity with reference to the 
provisions of Arts. 245 and 246. 1 As to whether the words ‘may 
make laws’ will include the power to make laws delegating any part 
of the law-making authority of the Legislature, see Notes 8, 9, 10 
and 11. It is not necessary that legislation in respect of property 
and civil rights must be general in character and not aimed at a 
particular right. Such a restriction would appear to eliminate the 
possibility of special legislation aimed at transferring a particular 
right or property from private hands to a public authority for public 
purposes. The Legislature is supreme in these matters, and its actions 
must be assumed to be taken with due regard for justice and good 

conscience. They are not in any case subject to control by the Courts. 2 
See also Art. 14, Notes 8 and 27. 

9. 1955 S C 540 (548) [(S) AIR V 42 C 83] : 1955-2 S C R 164 (SC), Umeg Singh 

v. State of Bombay . (Guarantee contained in agreement with Rulers cf former 

Indian States is no bar to State Legislature enacting law for abolition of jagir 3 
in their territories.) 

10. See 1955 Mys 49 (58) (Pr 27) [AIR V 42 C 20] : ILR (1955) Mys 20 (DB), City 
Tobacco Mart v. f. T. Officer . (Per Mallappa J.: Courts cannot avoid taking 
note of the object of the Finance Act, 1950, as found in the agreement between 
the President and the Rajpramukh of Mysore as the agreement i 3 one recognised 
by the Constitution and if S. 13 of the Finance Act is not in accordance with 
the agreement, it is open to the objection that it is constitutionally bad.) 

Article 245 — Note 14 

1. 1954 Mad 291 (301) (Pr 18) [AIR V 41 0 125] : I L R (1953) Mad 1175 (DB), 

A. M. S . S. V. M. <£ Co. v. State of Madras . (Madras Estates Abolition and 

Conversion into Ryotwari Act, 26 of 1948 — Act held valid — Notifica. 

lion under Aot after Constitution not invalid a 3 affecting property over which 

Madras Legislature under Art. 245 had no jurisdiction.) 

. i944 P C 7 ( 11 ) [AIR V 31] : I L R 1945 Mad 1 (PC), Abitibi Power etc. Co. v. 
Montreal Trust Co. 
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15. Territorial extent of legislative power. _ This article 
defines the territorial limits of the legislative powers of the Indian 
Parliament and the State Legislatures respectively. Under this 
article it is provided that the Parliament may make laws for the 
whole or any part of the territory of India and that the Legislature 
of a State may make laws for the whole or any part of the State. 
Under Art. 246 (3), the Legislature of any State, specified in Part A 
or Part B of the First Schedule, has exclusive power to make laws 
for such State or any part thereof with regard to any of the matters 
enumerated in List 2 in the Seventh Schedule. The territory of 
India comprises the territories of the States and the other territories 
mentioned in Art. 1, cl. (3). So, a3 regards the territories of the 
States they come under the legislative jurisdiction of both the Parlia- 
ment and the Legislatures of the respective States, although as 
regards the subjects of legislation there is a distribution of such sub¬ 
jects between the Parliament and the State Legislatures. 1 

Clause (2) of this article expressly provides that no law made 
by Parliament shall be deemed to be invalid on the ground that it 
would have extra-territorial operation. 2 There was a similar provi¬ 
sion in S. 99 (2) of the Government of India Act, 1935, although it 3 
wording was slightly different from cl. (2) of this article. Hence, it 
was held that Acts passed by the Central Legislature under the 
Government of India Act, 1935, could not be held to be invalid on 
the ground of their extra-territorial ope ration. 3 A similar provision 

Article 245 — Note 15 

1. See 1954 Mad 291 (301) (Pr 18) [AIR V 41 0 125] : I L R (1953) Mad 1175 
(DB), A. AT. S. S. V. M. (0 Co. v. State of Madras. (Case under Government of 
India Act, 1935—Over the same territory the Province has power of legislation 
in respect of subjects enumerated in List 2 and the Centre over those mentioned 
in List 1 with a concurrent power over the subjects set out in List 3.) 

2. 1955 Nag 11 (22) 'Pr 43) [(S) AIR V 42 0 4] : I L R (1954) Nag 764 (SB), 
Piarelal v. State of Madhya Pradesh. (Held that the M. P. Appropriation 
(No. 2) Act, 1954, did not contravene any provision of the Constitution.) 

[See 1953 Cal 81 (84, 85) (Pr 41, 42, 55) [AIR V 40 0 24] : 1953 Cri L Jour 

310 (DB), Gour Gopal v. Chief Secy. (Preventive Detention Act, 1950, S. 5_ 

Detention of person who is cutside territorial limits of jurisdiction of Govern¬ 
ment held not ultra vires—Cf. AIR 1951 Mad 583.)] 

3. 1948 P C 118 (120) (Pr 13) [AIR V 35 C 34] : 75 Ind App 86 : 1948 F C R 1 
(P C), Wallace Bros. v. I. T. Commr ., Bombay. 

1945 F C 9 (13) [AIR V 32] : I L R (1945) Kar (FC) 83 : 1945 F C R 65 (FC), 
Wallace Bros. & Co. v. Income-Tax Commsssioner. 

1944 F 0 51 (61, 62) [AIR V 31] (FC), Governor-General in Council v. Raleigh 
Investment Co. Ltd . 

1948 Bom 87 (93) [AIR V 35 C 20] : ILR (1948) Bom 588 (DB), I. T. Commr. v. 

A. H. Wadia. (Indian Legislature was competent to pass extra-territorial 
Acts.) 

1944 Bom 1 (2, 3) [AIR V 31] (DB), Wallace Bros. A Co. v. I. T • Commr ., 
Bombay • 
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is contained also in S. 3 of the Statute of Westminster, 1931 (22 
Geo. V, c. 4), which runs as follows : 

“It is hereby declared and enacted that the Parliament of a 

Dominion has full power to make laws having extra-territorial 
operation.” 

In view of the clear provisions of cl. (2) of this article, the 
observations in some decisions 4 about the incompetency of municipal 

4* 1946 P C 180 (185) [AIR V 33 C 53] (PC), British Columbia Electric Bly. Co. 
v. King. (A Legislature which passes a law having extra-territorial operation 
may find that what it has enacted cannot be directly enforced but the Act is 
not invalid on that account and the Courts of its country must enforce the 
law with the machinery available to them.) 

1949 F C 18 (24, 25) (Pr 16) [AIR V 36 C 6] : 1948 F C R 121 (FC), A. II. Wadia 
v. I, T. CommrBombay. {Obiter.— Even if the legislation is found to operate 
extra-territorially, that would be no ground for the municipal Courts to hold it 
ultra vires. Generally, States can legislate effectively only for their own terri¬ 
tories, but for purposes of taxation and similar matters, a State makes laws 
designed to operate beyond its territorial limits. In the case of a sovereign 
Legislature like the British Parliament, the question of extra-territoriality of 
any enactment can never be raised in the munici pal Courts as a ground for 
challenging its validity. The legislation may offend the rules of international 
law, may not be recognised by foreign Courts or there may be practical diffi¬ 
culties in enforcing them, but these are questions of policy with which the 
domestic tribunals are not concerned. (1893) 1893 App Cas 339, Ashbury v. 
ElUs and AIR 1933 P C 16, Rel. on.) 

1946 F C 27 (30) (Pr 6) LAIR V 33 C 6] : 194G F C R 94 : ILR (1947) Lah 387 : 
ILR (1947) Ear F C 1 : 47 Cri L Jour 800 (FC), Mohammad Mohy-ud-Din v. 
Emperor. (Assuming that a subordinate Legislature cannot validly make 
Jaws imposing punishments on non-subjects i or offences committed by them 
outside the territorial limits of its jurisdiction, there can be no doubt that 
Parliament can, if it so chooses, authorise even a subordinate Legislature to 
legislate with extra-territorial effect.) 

1948 Bom 87 (93) [AIR V 35 C 20] : I L R (1948) Bom 588 (DB), I.-T. Commr . 
v. A. H. Wadia . (It is entirely a matter of legislative policy—No Legislature 

would pass laws which it could not enforce - But that is not a matter for the 
Courts) 

[See 1955 8 C 061 (750) (Prs 199, 200) [AIR V 42 C 101] (SC), Bengal Immu¬ 
nity Co. v. State of Bihar. ((Per Venkatarama Ayyar, J., in a dissenting 
judgment) : The powers of the Union and the State under Ss. 99(1) and 100 of 
the Government of India Act, 1935, as also under Articles 245 (1) and 
4 in respect of the matters mentioned in their respective lists have 
the same content and quality, and if legislation with extra-territorial 
operation is within the competence of the Union, it is equally within 
e competence of the State. The words “extra-territorial operation” are 
u-ed in two different senses as connoting firstly, laws in respect of acts or 
events which take place inside the State but have operation outside, and 

secondly, laws with reference to the nationals of a State in respect of their 

acts outside, in its former sense, the laws are strictly speaking intra-territorial 
though loosely termed ‘extra-territorial’ and under Art. 245 (1) it is within the 
competence of the Parliament and of the State Legislature to enact laws with 
xtra-territorial operation in that sense. The words “laws with extra- 
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fb) Stftte Legis¬ 
latures. 


Conrfcs of the country to question the validity of the laws of that 

country on the ground of their extra-territorial operation are only of 
academical imiferUnnA 


Beading els. (l) and (2) of this article 5 together it is clear that 
the State Legislatures have no power to make laws with extra-State 
operation. 6 Under the Government of India Act, 1985, also, a Provin¬ 
cial Legislature had no power to make laws with extra-Provincial 
operation 7 and a similar restriction applied also to the Provincia l 

territorial operation” in Art. 245 (2) must be understood in their strict sense 

as having reference to the laws of a State fer their nationals in respeot of acts 

done outside the State. Otherwise, the provision would be redundant as 

regards legislation by Parliament and inconsistent as regards laws enacted by 
States.)] 


5. Reference must also be made to Art. 246 (3) under which the power of the 
State Legislature in Parts A and B States to make laws with respect to matters, 
enumerated in Sch. YII List II is limited to making such laws “for such State 
or any part thereof”. 

6 . 1954 Pat 262 (Prs 7, 9) [AIR V 41 C 92] : I L R 33 Pat 22 (DB), Bhabaprita - 
nanda Ojhxx v. President of the Bihar State Board of Religious Trusts . 
(The general principle is that the exercise of civil jurisdiction is conditioned by 
territorial limits. The basis of civil jurisdiction is the principle of effectiveness. 
The principle applies not merely to the jurisdiction of a judicial tribunal but to 
the exercise of legislative jurisdiction. It must be held that the Legislature of 
the Bihar State has no power to make laws which would have extra-territorial 
Application or which would affect the decree of a Court which is located outside 
its jurisdiction. Section 29, Bihar Hindu Religious Trusts Act (I of 1951) must 
be read in a restricted sense and the Board of Religious Trusts has authority to 
exercise supervision and control only on 9uch religious trusts of which supervi¬ 
sion is vested in a committee appointed by a competent Court within the 
territorial limits of Bihar. Biidyanath temple is managed under a scheme pre¬ 
pared by the District Court of Burdwan and affirmed by the High Court of 
Calcutta on appeal. These Courts are located outside the territory of Bihar, 
and the Bihar Legislature has no jurisdiction to enact legislation directly 
modifying the decrees of these Courts : (1870) 11 Wall. 423 : 20 Law Ed. 192, 
St. Louis v. Ferry Co., Rel. on.) 

1956 Bom 1 (4) (Pr 3) [(S) AIR V 43 C 1] : ILR 1955 Bom 680 (DB), State of 
Bombay v. Chamarbaugwala. (State law affeoting person or matter with whom 
or with which there is no territorial nexus is ultra vires.) 

1954 Mad 291 (297) [AIR V 41 C 125] : ILR (1953) Mad 1175 (DB), A. M. S. S. 
F. M. d Co. v. State of Madras. (So, State Legislature cannot legislate about 
fisheries in extra-territorial waters. In this case, however, it was held that the 
Act did not attempt to do so and that the legislation was only limited to terri¬ 
torial waters.) 

1951 Mad 583 (588) [AIR V 38 C 163] : 52 Cri L Jour 294 (DB), In re Kutnara- 
mangalam. (The executive power of the State is similarly circumscribed.) 

[See 1955 Bom 55 (59) (Pr 7) [(S) AIR V 42 C 13], Fazle Hussein v. Yusuf ally* 
(All jurisdiction is in a sense territorial. No State by legislation can confer 
upon its Courts the authority to deal with the rights and obligations in respeot 
of land not situated within its limit, nor against persons not residing, per¬ 
manently or temporarily, within the realm.)] 

7. 1947 F C 1 (Pr 10) [AIR V 34 C 1] : 1946 F C R 67 : ILR (1946) Ear (FO) 27 
(FC), Manikkasundara v. R . S. Nayudu . (Madras Temple Entry Authorisa- 
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Legislatures under the Government of India Act, 1919. 8 

For many purposes, the special laws prevailing in several sub¬ 
divisions of a single political State of which the forum is a part are as 

much foreign law as the laws of a State under a foreign political 
sovereignty. 8 ® 

This, however, does not mean that a State Legislature has no 
power at all to make a law affecting matters or persons outside the 
territorial limits of the State. It only means that the State Legis¬ 
lature cannot make such a law unless there is a sufficient territorial 
connection between the State and the person or matter to which the 
law is sought to be made applicable . 9 As to the territorial limits of 

tion and Indemnity Aot, 1939 not ultra vires a 3 affecting the rights of wor¬ 
shippers hailing from other Provinces a3 the rights affected are only those in 
respect of the temples situated within the Province.) 

8 . See 1954 Pat 164 (166) (Pr 5) [AIR V 41 C 63] : I L R 32 Pat 540 (DP>), 

Makar aj Kishore v. Raja Rani . (U. P. Encumbered Estates Act (25 of 1934)_ 

Provisions having extra-territorial operation ultra vires.) 

1948 Cal 322 (324) (Pr 4) [AIR V 35 C 133] : ILR (1948) 2 Cal 455 (DB), Madan- 
gopal v. Lachmidas. (U. P. Encumbered Estates Act (25 of 1934) was passed 
by the U. P. Legislature with the previous sanction of the Governor-General 
obtained in pursuance of the provisions of S. 80A (3) of the Government of 
India Act, 1915-1919. But as that Legislature had power to legislate for the 
peace and good government of that Province only, the Act notwithstanding 
the fact that previous sanction of the Governor-General had been obtained 
could only have effect over that Province and not over any other Province of 
British India. Prima facie any provision made in that statute would be 
ultra vires if and so far as it affects the rights of creditors which had originat¬ 
ed outside that Province and which had been enforced by suit or sought to be 
realised by execution outside that Province. It would, therefore, follow, that 
a decree passed by a Court outside that Province could not be affected in any 
way so long as it was not sought to be executed within that Province.) 

8 a. 1940 Bom 362 (363) [AIR V 27] (DB), Shankar Vishnu v. Manehlal Uari- 
das, (No doubt, the Province of Bombay and the Central Provinces are both 
part of British India but whero the law of one Province of British India is 
distinct from the law of another Province, the two Provinces must be regarded 
for the purposes of the law of contract as foreign countries inter se.) 

Civil Revn. Case No. 1424 of 1954, D/- 9-2-1956 (Cal) (DB), R. A. Dickie and 
Company (Agencies) Ltd. v, The Municipal Board , Banaras. 

1930 Cal 53 (54) [AIR V 17], Cliattoo Lai Misser d Co. v. Naraindas Baijnath 

Piasad. (No local Legislature can prescribe procedure for any Court beyond its 

territorial jurisdiction and any Act passed by a local Legislature for its own 

Courts cannot be enforced beyond those territories. As far as Calcutta High 

Court is concerned, the U. P. Court of Wards Act (4 of 1912) is in the same 

position as the legislation of a foreign country and though such legislation can 

efme the status of its own citizens and such status will be recognized by 

oreign ..curts, when the actual status of a person is not affected, the municipal 

aw of a foreign country cannot control or affect in any way the procedure of a 
Court of another country.) 

9 : Q \l S r B r 439 (445) (Pr 33) [(S) AIR Y 42 C 117] : ILR (1955) Bom 1039 : 
n L Jour 15C4 (DB), Radhahai v. Bombay State. i(The words “for the 
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Province or any part thereof” in S. 99, Government of India Act, mean -for 
the purposes of the Province or any part thereof.” It is competent for a State 
Legislature to apply its law to acts done outside the State and the validity of 
such law would depend not upon the possession by the Legislature of extra- 
territorial powers, but upon there being sufficient territorial connection between 
the State and the act to which it seeks to make the law applicable — Bombay 
Prevention of Hindu Bigamous Marriages Act (25 of 1946) has been made 
applicable to marriages contracted outside the State of Bombay, either or both 
contracting parties to which are domiciled in the State. There is sufficient terri¬ 
torial connection between such marriages and the Bombay State, which is 

provided by a party to the marriage possessing the domicile of the Bombay 
State.) 

1965 S C 661 '749) (Pr 19) [AIR V 42 C 101] (SC), Bengal Immunity Co. v. 
State of Bihar. (Per Vcnkatarama Ayyar J„ in a dissenting judgment _ A 
law enacted by the Indian Legislature in respect of the matters enumerated 
in the appropriate lists would be valid provided it is for the territory entrusted 
to their charge; whether it was so or not would depend on whether there was 
sufficient territorial connection between the person who is sought to be charged 
or proceeded against under the law and the country which enacts the law; and 
when suoh connection exists, the law is not strictly speaking extra-territorial, 
and it is not ultra vires on the ground that the person is not residing within 
the State which enacts the law. A sales tax legislation of a State which is 
otherwise valid is not ultra vires on the ground that the person proposed to be 

taxed is not resident within the territorial limits of the State : Case law 
discussed.) 

1953 S C 274 (276) [AIR V 40 C 63] : 1953 Cri L Jour 1105 : 1953 SC R 677 (SC), 
lotpatlal Shah v. State of Madras. (State Legislature can enact law imposing 
tax on transaction taking place outside the State provided there is sufficient 
territorial connection between the State and such transaction.) 

1953 S C 252 (256) [AIR V 40 C 62] : 1953 S 0 R 1069 (SC), State of Bombay v. 
United Motors Ltd. (The expression “for such State or any part thereof” in 
Art. 246 (3) cannot be taken to import into Sch. VII List 2, Entry 54 (Sale 3 
Tax) the restriction that the sale or purchase referred to must take place within 
the territory of that State. All that it means is that the laws which a State is 
empowered to make must be for the purposes of that State.) 

194S P C 118 (120, 121) [AIR V 35 C 34] : 75 Ind App 86 : 1948 F C R 1 (PC), 
Wallace Bros v. I, T. Commr. y Bombay. 

1956 Bom 1 (4) (Pr 3) [(S) AIR V 43 C 1] : ILR (1955) Bom 680 (DB), State of 
Bombay v. Chamarbaugwala. (There must be a territorial nexus between the 
subject-matter legislated upon by the State Legislature and the State.) 

1954 Punj 264 (266) (Pr 7) [AIR V 41 C 129] : ILR (1955) Punj 58 (DB), Surren- 
dara Transport and Engineering Co. Ltd. v. State of Punjab. [Prima facie 
the jurisdiction of a State is territorial, for States can legislate effectively 
only for their own territories : A. I. R. 1933 P. C. 16, Pel. on. But a tax 
can also be levied by a State if the real object intended to be taxed (whether 
the object is a person, some species of property or some business) is within 
or associated with the State. The relation may consist in presence within the 
territory, residence, domicil, carrying on business there, or even remoter 
connection. If a connection exists it is for the Legislature to decide how far it 
should go in the exercise of its powers : (1S37) 56 C. L. R. 337 (Aus), Broken 
Hill South Ltd. v. Cominr. of Taxation y New South Wales ; A. I. R 1953 S. C. 

252 and A. I. R. 1953 S. C. 274, Pel. on. — Held , that it was within the legis- 
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the jurisdiction of a State Legislature in regard to the levy of sales Pt. 10 
and purchase tax, see Art. 286 and notes thereon. 

Under Art. 162, the executive power of the State extends to the 
matters with respect to which the Legislature of the State has the 
power to make laws. Hence, the limitation as to extra-territoriality 
is also applicable to the executive power of the State. 10 

Under the American Constitution also, the States have no extra¬ 
territorial powers, while the United States has them. 11 So also, in 
Canada 12 and Australia, 13 the Provinces have no extra-territorial 
powers. 

(bb) Principle of sufficient territorial nexus and taxation power of a (bb) Principle 

State—See Notes on Art. 286. of sufficient ter- 

—-----—-- ritorial nexus 

tive and territorial competerce of the State to enact the Punjab Passengeis and and taxation 

Goods Taxation Act, XVI of 1952.) power of a State. 

(1937) 56 C L R 337 (Aus), Brolcen Hill South Ltd. v. Commr. of Taxation, New 
South Wales 

10. 1951 Mad 583 (588, 589) (Pr 13, 14, 15) [A I R V 38 C 163] : 52 Cri L Jour 
294 (DB), In re Kumaramangalam. (Cf. however A. I. R. 1953 Cal. 81.) 

11 . (1914) 232 U S 299 (305, 30G) : 58 Law Ed. 612, United States v. Bennett. 

[See 1955 NUC(USA) 2615 [A I R V 42] : 97 Law Ed. 319 (323;, Sidney 

Steele v. Bulova Watch Co. (Congress in prescribing standards of conduct for 

American citizens may project the impact of its laws beyond the territorial 
boundaries of the United States. 

But the legislation of the Congress will not extend beyond the boundaries of 
the United States unles3 a contrary legislative intent appears. 

The United States i3 not debarred by any rule of international law from 
governing the conduct of its own citizens upon the high seas or even in 
foreign countries when the rights of other nations or their nationals are not 
infringed. With respect to such an exercise of authority there is no question 
of international law, but solely of the purp:rt of the municipal law which 
establishes the duty of the citizen in relation to his own Government. 

Congress has the power to prevent unfair trade practices in foreign com. 
merce by citizens of the United States, although some of the acts are done 
outside the territorial limits of the United States. 

Where there can be no interference with the sovereignty of another 
nation, the District Court in exercising its equity powers may command per¬ 
sons properly Leloro it to cease or perform acts outside its territorial jurisdic¬ 
tion. 

Activities of an American citizen are within the jurisdictional scope of 
Lanham Act against infringement of trade marks, making actionable the decep¬ 
tive use of trade marks in foreign and inter-state commerce. Thus where he 
procures in Maxico the registration of a trade mark of an American watch 
manufacturer and sells there under this trade mark watches assembled from 

parts imported from the United {States, he can be proceeded against under the 
Lanham Act. 

A federal District Court has jurisdiction to give injunctive relief to the 
plaintiff against the violation of his trade mark by the defendant American 
citizen in the foreign country, where the Courts of that country have nullified 
such registration. In such a case there wculd be no conflict which might afford 
the defendant a pretext that such relief would impugn foreign law.)] 

12. (1913) 1913 App Cas 283 (298) : 82 L J P C 33, Royal Bank of Canada v. 

The King. 

13. (1891) 1891 App Cas 455 (458) : 60 L J P C 55, Uadeod t. Att. Gen. for 
New South Wales. 
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Although the municipal Courts of a country are not entitled to 
question the validity of a law on the ground of its extra-territoriality 
where the Constitution empowers the Legislature to pass extra-terri 
torial laws, yet, as a matter of construction of statutes, the Court will* 
be guided by certain principles and presumptions when a question as 
to the extra-territoriality of an Act arises for consideration. Prima 
facie, an Act will only apply to the country by whose Legislature it 
has been passed unless there is anything in the Act which points to a 
contrary intention . 14 The area to which and the persons to whom an Act 


14. 1953 Cal 81 (84, 85)(Prs 35, 52) [AIK V 40 C 24] : 1953 Cri L Jour 310 (DB), 
Gour Gopal v. Chief Secretary . (The fundamental principles that (1) “all legis¬ 
lation is prima facie territorial and should be so construed, that (2) in a 
federation of States no State ha3, under normal circumstances, extra-territorial 
powers, and that (3) no detaining authority is normally entitled to order 
detention outside its own territorial jurisdiction” are not conclusive of the 
matter. These principles admit the legislative competence to confer extra¬ 
territorial powers but lay down that to warrant an intention on the part of the 
Legislature to enact legislation having extra-territorial effect, it is necessary 
that the intention must be clearly expressed.) 

(1901) 1901 App Cas 102 (103) : 70 L J K B 181, Cooke v. Vogeler Co. (The Court 
of Bankruptcy has no jurisdiction to ma’;e a receiving order against a foreigner 
resident abroad who, without coming into the jurisdiction, has in England had 
a place of business, contracted debts and acquired assets, and has executed 
abroad an assignment of his property for the benefit of his creditors generally. 
Such a person L not a “debtor” within the meaning of Bankruptcy Act, 1893, 
Section 6.) 

(1896) 2 Q B 425 (430) : 60 J P 662, The Queen v. Jameson. (If there be nothing 
which points to a contrary intention the statute will be taken to apply only to 
the U. K.) 

(1878) 48 L J P 1 (10) *. 4 P D 1, Niboyet v. Niboyet. (If the Legislature of 
England in express terms applies its legislation to matters beyond its territorial 
capacity, an English Court must obey the English Legislature, however con¬ 
trary to the international comity such legislation may be; but unless there be 
definite express terms to the contrary, a statute is to be interpreted as appli¬ 
cable and a9 intended to apply only to matters within the jurisdiction of the 
Legislature by which it is enacted.) 

(1909) 2 K B 61 (64) : 78 L J KB 863, Tomalin v. Pearson <0 Sons , Ltd. (Do.) 
(1858) 2 Deg & J 614 (622, 62i) : 44 E R 1127 (1131), Gope v. Doherty. (Do ) 

(1879) 12 Ch D 522 (528, 529) : 41 L T 46, Ex parte Blain ; In re Sawers. 
(All.legislation is prima facie territorial, that is to say, the legislation of any 
country binds its own subjects and the subjects of other countries who for the 
time bring themselves within the allegiance of the legislating power. The 
English Court of Bankruptcy has no jurisdiction to make an adjudication of 
Bankruptcy against a foreigner , domiciled and resident abroad , who has never 
been in England, 6ven though he is a member of an English firm which has 
traded and contracted debts in England, and against whom an execution in 
respect of a judgment debt above £50 has been levied by seizure and sale of 
goods of the firm in England. In such a case the Court ought not to make an 
order for service out of the jurisdiction of the Bankruptcy petition on a 
foreigner.) 
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is to apply are to be gathered from the language of the particular Pt. IS 
enactment. 16 An Act will prima facie be taken to apply to all persons 
including foreigners within the territorial limits to which the Act 
applies. 10 A law passed by the Legislature of a country may be mad© 
applicable to the acts done by subjects of that country in any part of 
the world whether within or outside the country. 17 (See S. 4 of th© 

Penal Code and S. 188 of the Code of Criminal Procedure.) 1 * 

[See (1937) 1 All E R 249 (256) : 106 L J P C 17, Forbes v. A.-G. of Manitoba. 

(It may be accepted as a general principle that States can legislate effectively 
only for their own territories as was said in Croft v. Dunphy , AIR 1933 p C 

16 (PC).)] 

[See also (1946) 1 All E R 79 (81, 82), United Africa Co . Ltd, v. Owners of 

M. V, Tolten , The Tolten. (The English High Court, under S. 22 (1) (a) (iv)„ 

(English) Supreme Court of Judicature (Consolidation) Act, 1925, has admi- 

ralty jurisdiction to adjudicate on an action in rem for damage by a British 

ship to immovable property in a foreign country. The High Court exercising. 

admiralty jurisdiction may be considered as an international Court in this 

sense, that it exercises jurisdiction in rem over foreign and British ships alike 

in respect of damage done by such ships, whether the damage has been done 

in British waters, or on the high seas, or in foreign waters: Affirmed in. 

United Africa Co. Ltd. v. Owners of M. V. Tolten, The Tolten, (1946) 2 AH 
E R 372.)] 

15. (1896) 2 Q B 425,(430) : 60 J P 662, The Queen v. Jameson . 

16. (1896) 2 Q B 425 (430) : 60 J P 662, The Queen v. Jameson. 

17. (1896) 2 Q B 425 (430): 60 J P 632, The Queen v. Jameson. 

(1861) 9 H L C 193 (225) : 11 E R 701 (716), Brook v. Brook. 

18. Criminal P. C., S. 188 : 4 When an offence is committed bv_ 

(a) any citizen of India iu any place without and beyond India; or 

(b) any person on any ship or aircraft registered in India, wherever 
it may be 

he may be dealt with in respect of such offence as if it had been committed at 
any place within India at which he may be found : 

Provided that notwithstanding anything in any of the preceding sections o l 
this Chapter no charge as to any such offence shall be inquired into in India 
unless the Political Agent, if there is one, for the territory in which tho offence 
is alleged to have been committed, certifies that, in his opinion, the chargo 
ought to be inquired into in India; and, where there is no Political Agent, tho 
Eanction of the State Government shall be required : 

Provided, also, that any proceedings taken against any person under this section 
which would be a bar to subsequent proceedings against such person for tho 
Bame offence k if such offence had been committed in India shall be a bar to 
further proceedings against him under the Indian Extradition Act, 1903, in 
respect of the same offence in any territory beyond the limits of India.” 

Penal Code, S. 4 : ‘’The provisions of this Code apply also to aDy offens© 
committed by_ 

(1) any citizen of India in any place without and beyond India; 

(2) any porson on any ship or aircraft registered in India wherever it 

may be. 

ExpUmat%on.-\n this section the word ‘offence’ includes every act committed 
outside India which, if committed in India, would be punishable under this Code. 
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An Act will not be construed, if possible, as applying to foreigners 
in respect of acts done by them outside the country by which the Act 
is passed. 19 But the benefit of an Act, apart from the burden of the 
obligation created by the Act, may be presumed to apply to foreigners 
also. 20 The law of a country does not apply t o foreign property.* 1 

Illustrations . 

A, (who is a citizen of India) commits a murder in Uganda. He can be tried 

and convicted of murder in any place in India in which he may be found 

• • * . . 


19 . (1896) 2 Q B 425 (430) : GO J P 662, The Queen v. Jameson. (That is a rale 

based on international law by which one sovereign power i 3 bound to respect 

the subjects and the rights of all other sovereign powers outside its own 
territory.) 

1955 N U C (U S A) 1499 [AIR V 42] : 97 Law Edn. 1254, J. Lauritzen v. 
Evald Joham Larsen. (It has long been accepted in maritime jurisprudence 
that if any construction otherwise be possible, an Act will not be construed as 
applying to foreigners in respect to acts done by them outside the dominions 
of the sovereign power enacting. That is a rule based on international law, by 
which one sovereign power is bound to respect the subjects and the rights of 
all other sovereign powers outside its own territory. This is not, as sometimes 
is implied, any impairment of sovereignty, or limitation of the power of the 
enacting nation. The law of the sea is in a paouliar sense an international lav/, 
but application of it' specific rules depends upon acceptance by the nation.) 
(1876) 2 Ex D 63 (220) : 2 Q B D 90, The Qu?en v. Keyn. (In the absenoe of 
statutory enactment the Central Criminal Court had no power to try offence of 
manslaughter committed by a foreigner in command of a foreign 6hip passing 
within three mile9 of the shore of England.) 

(1857) 7 Cox C C 277 (280) : 26 L J M C 104 , l Reg. v. Lewis. (A^i’oreigner died 
at a place in England of injuries indicted by another foreigner on board a 
foreign ship whilst at sea : 

Held, “in the present case the injury which caused the death was indioted by 
one foreigner upon another on board a foreign vessel upon the high seas, and 
consequently if death had then and there followed no offence oegnizable by the 
laws of this oountry would have taken place. Ths 8th seotion of the 9 Geo. 4, 
0.31, therefore is inapplicable and unless it be applicable, the conviction cannot 
bo sustained. It must therefore be quashed and the prisoner discharged.”) 

(1854) 4 EL L C 815 (970) : 10 E R 681, Jefferys v. Boosey. (Generally we must 
assume that the Legislature confines its enactments to its own subjects over 
whom it has authority, and to whom it owes a duty in return for their 
obedience. Nothing is more clear than that it may also extend its provisions 
to foreigners in certain cases and may, without express words, make it appear 
that such is the intendment of these provisions. But the presumption is rather 
against the extension and the proof of it is rather upon those who would 
maintain such to be the meaning of the enactments.) 

20 . (1901) 2 K B 606 (614) : 70 L J K B 788, Davidson v. Hill. (The Fatal 
Accidents Acts, 1846 and 1864, apply as well for the benefit of the representa¬ 
tives of a deceased foreigner as for those of a British subject at all events as 
against sn English wrong doer.) 

21 . (1872) L R 5 H L 524 (531) : 41 L J Ch 611, Attorney-Genercd, v. Campbell. 
(‘Yon cannot apply an English Act of Parliament (Succession Duties Act) to 
foreign property whilst it remains foreign property; but after the purooses of 
administration have been answered and distribution made, if a party taking 




Extent 


A foreigner suing in the courts of a country is bound by the law of 
procedure, including limitation, of that country. 22 

Even on the footing that a Legislature has no extra-territorial 
jurisdiction, the existence of any sufficient territorial connection 
between a State and an individual will enable the State to tax such 
individual although'he may not be resident within the State or the 
subject-matter may not be situated within the State. 23 

The territory of a State includes the territorial waters or mar¬ 
ginal belt of the sea adjoining the territory of the State, at least so 
far as the right of fishery is concerned. 24 The law is not finally 

this distributive part comes to this country and invests it upon trusts, it 
assumes the character of a British settlement and British property and is* n 0 
longer to be dealt with as if it was merely a portion of a foreign testator's 
estate to be received in the course of administration. n ) 

[See (1898) 18S8 App Cas 769 (774) : 67 L J P C 144, Harding v. Commis¬ 
sioners of Stamps for Queensland . (Power of State to levy succession duty on 
estate of person of foreign domicile.)] 

22. (1843) 4 Moo P C 300 (305) : 13 E R 318 (320), Lopez v. Burslem. 

23. 1953 S C 252 (256) (Pr 9) [AIR V 40 C 62] : 1953 SCR 1039 (SC), State of 
Bombay v. United Motors Ltd. 

1949 F C 18 (24, 25) (Prs 12, 13, 86, 92) [AIR V 36 C 6] : 1948 FOR 121 (FC), 
A. H. Wadia v. I.-T. Commr., Bombay. (So long as a statute selects some 
fact or circumstance which provides some connection with the country and 
adopts this as the ground of its interference, the enactment is not extra¬ 
territorial and its validity would not be open to challenge. The connection may 
be made the ocoasion or subject of an imposition of liability. But the connection 
must be a real one and the liability sought to be imposed must be pertinent 
to that connection. But it is of no importance upon the question of validity 
that the liability imposed is, or may be, altogether disproportionate to the 
territorial connection. This affects the policy and not the validity of the legis 
lation -.AIR 1044 Bom J; (1935) 51 Com L R 172 , Colonial Gas Association 
Ltd. v. Federal Commissioner of Taxation ; (1934) 50 Com LR581, Wanganui 
Rangitihei Electric Rower Board v. Australian Mutual Provident Society; 
(1937) 56 Com L R 337 , Boken Hill South Ltd. v. Commissioner of Taxation 
New South Wales; AIR 1944 F C 51 and AIR 1948 P C 118, Pel. on.) 

1948 I> C 118 (120, 121) [AIR V 35 C 34] : 75 Ind App 86 : 1948 F C R 1 (PC) 
Wallace Brothers v. I.-T. Commr., Bombay. (Thus foreign company deriving 
the larger part of its income from British India has sufficient territorial con¬ 
nection with British India and income-tax may be levied on it: AIR 1945 
F C 9, affirmed in appeal.) 

i953 Mad 116 (126) [A I R V 40 C 36] (DB), C. G. Naidu A Co. v. State of 

adras. (The power of a State to impose taxes is not conditioned cn the 

subject-matter being wholly within its jurisdiction. The exercise of the power 

will be valid, if there is sufficient territorial connection with reference to the 
subject-matter : 1948 F L J 32, Foil.) 

196 “ ® 2) 1 R V 40 C 36] : I L R 32 Pat 19, Bengal Immunity Co. 

v. state of Bihar . 

Z v P lad l 91 (299) [AIR v 41 c 125] : ILR < 1953 > Mad 1175 . M. S. S. 

v • m, d, Oo. v. State of Madras. 
l.Ind. Con. D.F, 8. 
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settled as to the extent of territorial waters. 25 The rule that the 
marginal belt extends to three miles from the coast, though reason¬ 
able, cannot in its simplicity be adopted in a case where the margin 
of belt does not open into the ocean but is screened by a row of. 
islands lying in close proximity to the shore beyond the territorial, 
waters and further on there are landlocked and inland bays 
bounded by an island. Where an island is situate within the three 
mile limit, the belt of waters round it will constitute territorial 
waters. This belt will be three miles wide and will be measured from 
low water mark following the sinuosities of the island. If the island is 
more than three but not more than six miles from the coast, then the 
whole extent of waters would be territorial since it would be inadvis¬ 
able to allow any strip of high seas between the coast and the island. 
Where the island is more than six miles from the shore but only 
slightly so, then it would appear reasonable to permit a State to 
claim a small extension of its marginal belt in order to establish a 
uniform regime of its territorial waters. 26 A State has sovereignty- 
over a bay which is bounded on all sides by territory of the same 
State and which is in effective occupation of such State. 27 (See Art. 1 ? 

ISOTE 6.) 

It is a principle of international law that for purposes of police, 
revenue, public health, fisheries, etc., a State may enact laws affecting 
the seas surrounding its coasts to a distance seaward which exceeds 
the ordinary limits of territorial waters. 28 

16. Constitutional validity of statutes — General princi¬ 
ples. _As seen in Note 13, the law-making power conferred by this 

article on the Parliament and the State Legislatures is subject to the 
other provisions of the Constitution like the chapter on Fundamental 
Rights. Unlike the British Parliament which is a sovereign body and 

25. 1954 Mad 291 (299) (Pr 13) [A I R V 41 C 125] : ILR (1953) Mad 1175, 

A. M. S. S. V. M. & Co. v. State of Madras. (There has been some divergence of 
juristic opinion on the exteat of the marginal (territorial) waters. Various tests 
have from time to time been propounded for defining them such as the range 
of cannon-shot, the limit of usual horizon and so forth. This was one of the 
three subjects discussed in the Hague Codification Conference, 1930, which 
ended without any agreement being reached. It cannot, therefore, be said that 
the law on the subject is finally settled.) 

26. 1954 Mad 291 (299) (Pr 14) [A I R V 41 C 125] : I L R (1953) Mad 1175, 

A. M. S. S. V. M. d Co. v. State of Madras. 

27. 1954 Mad 291 (299) [A I R V 41 C 125] : ILR (1953) Mad 1175, A. M. S. S . 

V. M. d Co. v. State of Madras. 

28. 1933 P C 16 (17) [AIR V 20] (PC), Croft v. Dunphy . (Le Louis , (1817) 2 
Dodson 210 , Bel. on.) 

[See also 1954 Mad 291 (299, 300) [A I R V 41 C 125] : ILR (1953) Mad 1175, 

A. M. S. S. V. M. Co. v. State of Madras. (Chank fisheries off the coast of 
Ramauathapuram District in the Madras State are within territorial waters : 
ILB 27 Mad 551 , Foil)] 
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the laws passed by which cannot be impugned as invalid in any court 
of law, the Indian Legislature is a body, the laws passed by which are 
open to examination in a court of law in respect of their consti¬ 
tutional validity. 1 (See also Note 3). An Act passed by the Legis¬ 
lature which is repugnant to the provisions of the Constitution is 
ultra vires and is void. 2 


Article 245 — Note 16 

1. 1951 Hyd 1 (5) (Pr 14) [AIRV38C1] (FB), Mahbub Begum v. Hyderabad 
State . 

1950 Oal 274 (276, 277, 278) (Prs 3, 4) [AIR V 37 C 97]: 51 Cri L Jour 1110 (SB), 
Sunil Kumar v. West Bengal Government, 

1956 Bom 1 (4) (Pr 3) [ (S) A I R V 43 0 1] : ILK (1955) Bom 680 (D B), 
State of Bombay v. Chamarbaugwalia . (Tests of validity—Whether the subject 
matter falls within the relevant legislative list, whether the law attempts to 
transgress the territorial limits of the jurisdiction of the Legislature, whether 
any other limitation imposed by the Constitution has been transgressed ) 

2. 1955 S C 123 (145) (Pr 60) [ (S) A I R V 42 C 24] : 1955 Cr L Jour 216 : 1955 
SCR 613 (S C), Behram Khurshid v. Bombay State . 

1951 All 257 (295) [A I B V 38 C 51] : I L li (1951) 1 All 269 (F B), Moti Lai v. 
Uttar Pradesh Govt. 

1951 Hyd II (16) [A I R V 38 C 2] : ILR (1951) Hyd 1 : 52 Cr L Jour 1333 
(t B), Abdur Rahim v # J . A. Pinto . 

1955 All 193 (202) [ (S) A I K V 42 C 68] : 1955 Cr L Jour 623, Ii am Hanoi,ar 
ohia v. Supdt. Central Prison. (If any provision is unconstitutional, it can bo 
ignored as if it did not exist, without affecting the enforcement of the othe-s I 
(1923) 67 Law Ed 785 (791) : 2GI U S 525, Adkins v. Children's Hospital 
(1886) 30 Law Ed 178 (186) : 118 U S 425, Norton v. ShelbyZCounty. (‘'An un 
constitutional Act is not a law; it confers no rights; it imposes no duties' it 

affords no protection; it creates no office; it is, in legal contemplation’ as 
inoperative as though it had never been passed. n ) 

(1803) 2 Law Ed 60 (73) ; 1 Crunch 137 (177), Mar bury v. Madison. (An Act of 
ongiess repugnant to Constitution cannot become a law — The Courts of IJ s 
are bound to take notice of the Constitution.) 

[ r 9 f t F ?' 27 (30> 311 [AIU V 29] ,F C) ’ Ueoh Raj V. Allah Rakkia. (When 
ooerau 6 Pr ° VIS10nS 0i an ^"P^nod Act are to any extent void or in- 

of civil Courts a I‘h Pt t0 6XClUde att “ Ck 011 ' hem by barrin « ^e jurisdiction 
civil Courts will bo open to criticism as “in attempt to do by indirect means- 

PMU 1 >Dg r' LiCh tUe Provilloial Legislature was not entitled to do • (l'JH)) 

olr^rT;• ™ «■ iJS 

urdcr of foresters , Pel on.) 

ZSS i] [AIU V 38 C 13]: 1 L R < 1951 > R ° m ^46: 52 Cri L Jour 

a liiJhure whl there * * °° nfliot ' beUeen “ Act of 

Constitution ’and th 18enactedby u under a particular power given to it by 

must prevail.)] 6 0nstltutlcn itself > then the words of the Constitution 

(Object ofA^ on! 1 ! , 26 , 81 . *- A 1 R V 42 ^’ Itahlm B “ x ^min Ullah. 

atateandthe Un : on Le. m ? defmethe reSpeCti ' e Bpbelea within wbioh the 

there should ho i ■ ^ a UrGS rnay kgislate—Article does not mean that if 

«... csirrrr u “*» •»? ■** - •— 

(34) that the n • ° " FOnSee Kania C - J -’ s view in I I li 1950 S C ,‘V 
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Once a law hag been struck down as unconstitutional law by a 
Court, no notice can be taken of that law by a Court. 3 The unconsti- 
fcutionality of a statute is not capable of waiver by the party affected. 4 
But the effect of a judgment of a Court declaring an Act to be ultra 
vires is not the same as the repeal of the Act and the Act does not 
cease to be in existence in the sense that it cannot thereafter be 
validated by means of an amendment. 5 

In determining the constitutionality of an Act the Court must 
have regard only to the provisions of the Constitution 6 and not to 
any extraneous matters. In Empress v. Bur ah , 7 the Judicial Com¬ 
mittee of the Privy Council observed as follows : 

The established courts of justice, when a question arises 

and that even in their absence, law in breach of fundamental rights would be 
void.)] 

3. 1955 S C 123 (146) [(S) A I R V 42 0 24] : 1955 Cri L Jour 215 : 1955 SCR 
613 (SC), Behram Khurshid v. Bombay State . (Once a statute is declared void 
under Art. 13 (1) or 13 (2) by this Court, that declaration has the force of law 
and the statute so declared void is no longer law qua persons whose funda¬ 
mental rights are thu3 infringed.) 

4. 1955 S C 123 (146) (Pr 52) [(3) A I R V 42 C 24] : 1955 Cri L Jour 215 : 1955 
SCR 013 (S C), Behram Khurshid v. Bombay State. (No waiver of unconstitu¬ 
tionally—It is not open to an accused person in a criminal case to waive his 
constitutional right and get convicted — Cooley’s Constitutional Limitations, 
Vol. I, p. 371, reierred to—There the Author says that a party may consent to 
waive rights of property but the trial and punishment for public offences are not 
within the province of individual consont or agreement—Without expressing any 
final opinion, the majority said, they were convinced about the relevancy of this 
theory of waiver in construing fundamental rights under our Constitution— 
The fundamental rights have not been put in merely for individual benefit.) 

5. 1952 Punj 55 (57) (Pr 3) [A I R V 39 C 15] : I L R (1951) Punj 4S0 (DB), 
Gurdial Kaur v. The State. (The effect of the judgment of the High Court 
declaring an impugned Act invalid is not that the impugned Act never existed or 
has ceased to exist, but only that so long as the judgment is not overruled the 
Courts in the State will decline to recognise the impugned Act. Therefore there 
can be no objection to an amending Act or Ordinance on the ground that it 
validates something which could not be validated. If the Act as amended is 
constitutional it will be enforced.) 

[See 1955 S C 123 (Pr 66) [(S) A I R V 42 C 24] : 1955 Cri L Jour 215 : 1955 
SCR 613 (S C), Behram Khurshid v. Bombay State . ( S. B. Das J. held, 
(dissenting from the majority view) that the onus of proving the facts to show 
that his case came within the portion of the statute which had been declared 
ultra vires , was on the accused in a criminal case, and observed : “To adopt the 
contrary view will be to ignore the sound principle well established in law that 
a judicial declaration of invalidity t.ces not repeal, alter or amend a statute.”)] 

6. 1955 S C 540 (548) [(S) AIR V 42 C 83] : 1955-2 S C R 164 (S C), TJmeg Singh 
v. State of Bombay . (Limitations on legislative power of Legislature with 
plenary powers of legislation cannot be imposed by obligations undertaken by 
or devolving on Government.) 

[See 1941 Lah 177 (181) [A I R V 28] (F B), Megli Baj v. Allah Bahhia. (The 
incidence of legislation cannot affect its validity.)] 

7. (’79) I L R 4 Cal 172 (180, 181) : 5 Ind App 178 (193,194) (P C). 
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whether the prescribed limits have been exceeded, must of neces¬ 
sity determine that question ; and the only way in which they can 
properly do so, is by looking to the terms of the instrument by 
which, affirmatively, the legislative powers were created, and by 
which, negatively, they are restricted. If what has been done is 
legislation within the general scope of the affirmative words which 
give the power, and if it violates no express condition or restriction 
by which that power is limited .... it is not for any court of 

> or to enlarge constructively those condi¬ 

tions and restrictions.” 

hi Attorney-Genera! for Ontario x. Attorney-General for Canada? 

Earl Loreburn observed as follows : 


In the interpretation of a completely self-governing 
constitution founded upon a written organic instrument, such as the 
British North America Act. if the text is explicit the text is con¬ 
clusive, alike in what it directs and what it forbids. When the text 
is ambiguous, as, for example, when the words establishing two 
mutually exclusive jurisdictions are wide enough to bring a parti- 

cular power within either, recourse must he had to the context and 
scheme of the Act.” 

One. of the questions that arises, while determining the consti¬ 
tutional validity of a law, is whether the subject-matter of the law. 
falls within the competence of the Legislature which has passed the 

law '° ln determining this question, the Preamble to the enactment is 
not conclusive . 10 

The reasonableness, propriety, wisdom or expediency of a legis¬ 
lative enactment is irrelevant in considering the question of the 

vaUclity o f fhe enactment” except in cases in which the Constitution 

8. (1912) 1912 App Cfts 571 (5S3) : 8] LJI'C 210. 

9. 1955 Horn 28 (33) (I>r 10) [(S) AIK V 42 C 7] : I L It (1955) Ilom 127 (DR), 
any ad ha i Rao v. State oj Bombay. (If the Legislature is not competent to 

pass a certain law no question of violation of fundamental rights arises ) 

mi l m r! ° 67 (6!)) U>r 81 [AIU V 37 C 6] : 1949 V 0 R 657 : 51 Cri L Jour 

1011 (I C), Hex v. Basudeoa. 

(278) (Pr 71) [ UR V 39] : 1952 S C R 889 ' 1020 * 1056 : ILK 
a ° 0 ' ''tote of Bihar v. Kameshwar Singh . 

7 0 f C 27 (s0) f A,R V 37 C G] : 1950 S C R 88 : 51 Cri L Jour 1333 (S C), 

jopaanv. . late of Mairas. (Act cannot be declare! void simply on the ground 

8 • °I? pr . Cssive P fovl9 ‘ ons or because it is supposed to violate natural, 

. l ! V * ^ , nghtS of Cltizen * unless it can be shown that such injustice is 
1 5 ^iT-u’r w? htS T KUaiantee l 0r Protecterl by the Constitution.) 

Kar 11 J 58 [ A ? V ** : 72 ™ A PP 57 : 1945 F C 11 1G1 : I L R (1945) 
1943 P o 7 « Z J ° Ur 589 U> C) ’ Em P*” Benoari Lai. 

1939 p c 4 - 7 AIU r ' 3 °^ (P C) - A --°■ °f Alberta v. A.-G. of Canada. 

<u. LI.: T"‘ v “! •»«. 


lng ax?s 0n Ban k9~Contention that the rate of tax 


of Canada. 
is excessive 
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and that if similar tax is imposed by all the Provinces the effect would be to 
prevent banks from carrying on business— Held , thi 3 argument could be consi¬ 
dered and the argument that it was not for the Court to consider the wisdom of 
the Legislature could not prevail where the taxation in a practical business 
sense is prohibitive.) 

1950 F C 59 (66) (Pr 24) [AIR V 37 C 5] : 1949 FCR 693 : I L R 29 Pat 185 : 

51 Cri L Jour 921 (FC), Lakhi Narayan Das v. Province of Bihar. 

1944 F C 1 (5) [AIR V 31]: 45 Cri L Jour 413 (FC), Piare Dusadh v. Emperor. 
1943 F C 29 (35) [AIR V 30] (F G), Jagannath Baksh v. United Provinces. 

1939 F C 1 (4) [AIR V 26] (FC), In re C. P. Motor Spirit Act. 

1951 Hyd 11 (16) (Pr 35) [AIR V 38 C 2] : 52 Cri L Jour 1333 : I L R (1951) 

Uyd 1 (F B), Abdur Rahim v. J. A. Pinto. 

1955 Assam 249 (252) (Pr 30) [(S) AIR V 42 C 59] (S B), H. P. Barua v. State 
of Assam. (The Courts are not concerned with any hardship that a piece of 
legislation may cause where it is obviously within the competence of the 
Legislature. They have no power to relieve hardship in such cases.) 

1955 N U C (Hyd) 5624 (AIR V 42], Mohammad Kasim Razvi v. The State of 
Hyderabad. 

1952 Bora 296 (297) (Pr 2) [AIR V 39] : I L R (1952) Bom 766 (DB), Mulchand 
v. Mukund. (The power, which the Courts have, to consider the validity of 
statutory rules is a very limited power. If a rule is within the ambit of the 
statute, then it cannot be successfully challenged on the ground that it is an 
unreasonable rule. Reasonableness, before the Constitution was enacted, was a 
matter of policy which was left to the Legislature and a law or a rule could 
only be challenged on the ground of its being ultra vires of the Legislature or 
the rule-making authority. But if it wa3 within the competence of the Legis¬ 
lature or the rule-making authority, the law or rule could not further be chal¬ 
lenged on the ground that it was not a reasonable law. Statutory rules formed 
part of the statute and if they were withiu the scope of the statute and 
permitted by the statute to be framed, then they could not be challenged on the 
ground of unreasonableness. In this respect statutory rules stand on a different 
and distinct footing from bye-laws; while a bye-law may be challenged on the 
ground that it is unreasonable, a statutory rule cannot be so challenged. Bye¬ 
laws of municipalities and corporations are made in exercise of the inherent 
power of corporations to carry out their purposes. So Courts have retained 
some power to question their reasonableness.) 

1950 Pat 228 (230) (Pr 4) [AIR V 37 C 56] : 51 Cri L Jour 936 (DB), Tabarak 
Khan v. Province of Bihar. (So long as legislation is within the poxver of the 
Legislature, it is not for Courts to ignore it merely because it interferes with 
the liberty cf the subject.) 

(1917) 116 L J R 836 (841, 842) : 1947 App Cas 87, Co-operative Committee on 
Japanese Canadians v. Att.-Oen. of Canada. 

(1940) 84 Law Ed 1263 (1272) : 310 U S 381 (394), Sunshine Anthracite Coal 
Company v. Adkins. 

(1937) 301 U S 619(644) : 81 Law Ed 1307, Ilelvering v. Davis. 

(1907) 1907 App Cas 93 (95) : 76 L J P C 29, Tilonko v. Attorney-General of 
Natal. 

(1899) 1899 App Cas 580 (585, 587) : 68 L J P C 118, Union Colliery Co. of 
British Columbia v. Bryden. 

[See also 1944 P C 7 (11) [AIR V 31] : I L R (1945) Mad 1 (P C), Abitibi Power 
etc. Co. v. Montreal Trust Co. (Aotions of Legislature must be assumed to be 
taken with due regard for justice and good conscience.)] 
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itself makes the reasonableness of a provision for certain ends a 
matter for consideration for Courts in determining its validity as, for 
•example, under Art. 19. Nor is the court concerned with the 
motives of the Legislature. 12 (See also Art. 246, Note 11.) 

The Court is only concerned to interpret the law, and if it is 
valid, to apply the law as it finds it and not to enter upon a discus¬ 
sion as to what the law should be. 13 

In In re C. P. Motor Spirit Act, 11 Gwyer, C. J., of the Federal 
Lourt observed as follows referring to the principles by which the 
Federal Court would be guided in such matters : 

It will adhere to canons of interpretation and construction 
which are now well known and established. It will seek to ascer¬ 
tain the meaning and intention of Parliament from the language 
of the statute itself ; but with the motives of Parliament it has no 
concern. It is not for the Court to express, or indeed to entertain, 
any opinion on the expediency of a particular piece of legislation, 
if it is satisfied that it was within the competence of the Legis¬ 
lature -which enacted it : nor will it allow' itself to bo influenced 
by any considerations of policy, which lie wholly outside its sphere.” 

Uniform, long continued and undisputed legislative practice may 
support the validity of an enactment in cases of ambiguity of the 
material constitutional provisions. 15 


12. 1939 F C 1 (3) [AIR V 20] (F C), In re C. P. Motor Spirit Act. 

1952 All 710 (749) (Pr 12) [AIR V 39] : I L U (1903) 1 All 29 (DR), Craclcnell v. 
Stale of bttar Pradesh, (ihe intention with which a provision of law is made 
ia hardly relevant for tho consideration of the question if it is void as infringing 
any provision in the Constitution. 11 it does infringe, then whatever the inten¬ 
tion may be, it, is void. That a piece of legislation is intended for the benefit of 
the class to which the person impugning the Act belongs is immaterial if it is 
otherwise unconstitutional, e. g., Act for taking over management of estate by 
Court of Wards which is had on account of discrimination.) 

U9i») 62 Law Ed 1101 (1107) : 247 U S 251, Hammer v. Dagenhart . 

13. 1950 S C 20 (26) (Pr 16) [iS) AIR V 43 C 7] (SC), Purshottam v. B. M. Desai . 
3 4. 1939 F C 1 (4) [AIR V 20] (F C). 

I5# 1951 8 C 332 U44) (Pr 34) [AIR V 33 C 5G] : 1951 S C R 747 (790) (3 C), 
In rc Delhi Laius A:t, 1912. (Per Kama, C. J. — Unless legislative practice is 
o\ ci v> helmingly clear, tolerance and acquiescence in the existence of an Act 
v.itLout disputing its validity in a Court for some years may not be considered 
binding when a question is raised in a Court.) 

N U C (Mad) 2421, S. K. Vclayutha Mudaliar v. Dist. Mansiff Vndha- 
clialain, South Arcot. (Ihe content of legislative power granted by the Constitu¬ 
tion should be measured by the manner in which the same has been utilised 
cforo tho Constitution. In other words, the entry in tho legislative list con- 
^ernng upon the Legislature a power in relation to a subject would include in 

"; 10 lght 0f tlli3 le &ialative practice, a right to legislate in the manner in which 
it was hithertofore done.) 
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Thei.0 is a presumption in favour of the validity of an enactment 
passed by a Legislature with plenary powers . 10 

[See 1948 P C 118 (120) [AIR V 35 C 3 i] : 75 Ind App 88 : 1918 FOR 1 (P C), 

Wallace Bros . v. I. T. CommrBombay . (Where Parliament has conferred a 

power to legislate on a particular topic it is permissible and important in 

determining the scope and meaning of the power to have regard to what is 

ordinarily treated as embraced within that topic in the legislative practice of 

ths United Kingdom : See (1933) A G 156 at p. 165 : AIR 1933 P G 16 t Croft 

v. Dunphy. (The point of the reference is not to seek a pattern to which a due 

exercise of the power must conform. The object is to ascertain the general 
conception involved in the words used in the enabling Act.)] 

[See (1936) 81 Law Ed 255 (267) : 299 U S 304 (329), United States v. Curtiss 
Wright Export Corpn. (Uniform, long continued and undisputed legislative 
practice resting on an admissible view of the Constitution goes a long way in 

the direction of proving the presence of unassailable grounds for the constitu-’ 
tionality of the practice.)] 

16 . 1942 F C 17 (20) [A I R V 29] : 43 Cri L Jour 481 (FC), Bhola Prasad v. 
Emperor . (Enactments of Legislature ought not to be subjected to the minute 
scrutiny which may be appropriate to an examination of the bye-laws of a body 
exercising ouly delegated powers, nor is the generality of its power to legislate 
on a particular subject to be cut down by ths arbitrary introduction of 
far-fetched and impertinent limitations.) 

1956 Bom 1 (8, 9) (Prs 15, 17) [(S) AIR V 43 C 1]: ILR (1955) Bom 630 (D3), State 
of Bombay v. Chamarbaugwalia. (In oonsbruing an Act of the Legislature, there 
i3 this important principle which must constantly be kept in mind. Not only 
mu9l tae Court be extremely reluctant to invalidate an Act, bat the Court must 
always presume that a Legislature knows what its legislative competence is and 
what are the limitations upon its competence. It is only if there are clear 
unequivocal words in the statute which go to show that the Legislature has 
overstepped its competence or ha3 travelled outside the limitations laid down in 
the Constitution that the Court will pronounce a legislation to be ultra vires'. 
AIR 1952 Bom 16, Rcl. on. 

The Courts must, therefore, interpret and construe the prize competitions 
included in the first category of the definition in S. 2 (1) (d) of the Bombay Act 
LIV of 1948, as only those competitions, the success in whioh does not 
depend to a substantial degree upon the exercise of skill. In other words, the 
Courts must presume that the Legislature was legislating under the topic 
“gambling” and not under the topic “trade and commerce” and as such S. 2 
(1) (d) is valid. 

Vitally different considerations arise when the question is merely of construc¬ 
tion of an Act independently of its constitutionality and when the question is 
of the construction of an Act which involves it3 constitutionality.) 

1953 Orissa 185 (211) (Pr 60) [A I R V 40 0 61] : I L R (1953) Cut 71 (DB), 
Narayana Deo v. State of Orissa. (Onus of establishing that impugned Act is 
colourable legislation is on party impugning.) 

1953 Pat 65 (70) (Pr 8) [AIR V 40 C 21] (DB), Durgaji v. Slate of Bihar. (Barden 
is upon him who attacks the Act to show that there has been a clear transgres¬ 
sion of the constitutional principles.) 

1952 Bom 16 (18) (Pr 2) [AIR V 39 0 2] (DB), State of Bombay v. Pieman 
Santlal. (The Court must always lean in favour of the validity of an Act rather 
than against it. There may be cises in which a law is alleged to contravene 
fundamental rights. In such cases, undoubtedly the Court must zealously 
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In construing a statute, as far as possible, that construction must 
be adopted which will make the statute intra vires } 1 The consti- 

scrutinize the provisions of the impugned Act in order to see that the funda¬ 
mental rights are not violated. But where what is challenged is only the letter 
of fcne law and the substance is in the interest of a large body of citizens, then 
as far as possible the Court must try to uphold the substance and not permit 
the letter to defeat the object of the Legislature.) 

1952 Nag 378 (391) (Prs 13, 14) [AIR V 39] : ILU (1153) Nag 332 (1)13), Shriran 
v\ Board of Revenue, (There is a presumption in favour of the validity of 
statutes an l in the case of limited Cngisl.itures there is a further presu option 
that the Legislature intends to keep within the four corners of its powers I 
AIR 1930 F C J, Rel. on. 

Apart from tee presumption of validity, the Courts should be reluctant to 
pronounce too readily that an enactment is invalid : 33 0 L U 153, The Federal 
Commissioner of Taxation v. Manro, Ref.) 

<,1!)3S) 82 Law Ed 1234 (12-11) : 304 U S 141 (152), United Stales v. Carotene 
Products Co. 

(1923) 07 Law Ed 735 (791) : *201 U S 525 (544), Adkins v. Children's Hospital. 
(1919) 63 Law Ed 527 (531) : 2-49 U S 152 (157), Middleton v. Texas Power t£ 
Light Company. 

(1904) 49 Law Ed 525 (534) : 192 U S 470 (192), R it (field v. Sfranahan. 

(1901) 45 Law Ed 862 (964) : 181 IJ 8 293 (285), Fairbanh v. United States. 
(Brewer J. — The constitutionality of an Act of Congress is a matter always 
requiring the most careful consideration. The presumptions are in favour of 

constitutionality, and before a Court is justified in holding that the legislative 

power has been exercise! bayonl the limits grantel, or in conflict with restric¬ 
tions imposed by fundamental law, the excess or conflict should be clear. And 
yet, when clear, if written constitutions are to be regarded as of value, the duty 

of the Court is plain to uphold the Constitution, although in .so doing the 
legislative enactment falls. Marshall C. J . in Marbury v. Maditon, 2 Law Ed 
GO (73) quoted and foil.) 

49 L J PC 37, Valin v. Lanjlois. 

99 U S 700, Union Pacific Railroad Co. v. United 


(1879) 5 App Cas 115 (119) 
(H79) 25 Law Ed 493 (501) 
States. 

(1827) 6 Law Ed 603 (625) 
(1810) 3 Law Ed 162 (175) 


12 Wheat 213 (270), Ojden v. Saunders. 

6 Cranch 87, Fletcher v. Peck. 

[See (1945) 89 Law Ed 430 (440): 323 (J 8 516 (529), Tnomas v. Collins . (“The 

case confronts us again with the duty our system places on this Court to say 

where the individual's freedom ends and the State’s power begins. Choice on that 

bordor, now as always delicate, is perhaps more so where the usual presumption 

supporting legislation is balanced by tbs preferred place given in our scheme to 

tie great, the indispensable democratic freedoms secured by the First Amend¬ 
ment. 1 ”)] 

p n ^ ^ C 1 (.j) L \ I R V 31] : 45 Cri L Jour sl3 (F C), Piare Dusadh v. 
Am per or. 

1950 Oriasn 157 (167) (Pr 27) [AIR V 37 C 2G] :ILR (1950) Cut 222 : 51 Cri L 
Jour 11=9 (FB), Prahalad Jena v. Slate. 

Biftar 359 ^ 10) [AIR V 301 : ILU 31 Pat 493 < SB) - Alma Rnm v - State 


Vest 


1954 olu oiQ /!?!,! V C 10 ^ (SB), Srinivasa v. State of Madras. 

He}} ( 2) (Pr 20) [A 1 R v 41 C 92] IDBJ, Gola,n Bari v. Stale of 1 

v 41 c 20] : ILH (1951) Hy:i 76 < DB >- Firm So ™ 
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tutionality of an Act cannot be decided on the assumption that the 
powers conferred by it will be abused . 18 

Where part of the legislation is ultra vires, the whole does not 
become ultra vires where the invalid part is severable from the rest , 1 8 

i ;* 4 , Pat , * 6 « (Pr 13) [AIR V 41 C 93] : IL * 3 2 Fit H48 (DB), Baijaynanda v. 

otate of Bihar. 

1354 Pat 2S2 (Pr 8) [AIR V 41 C 92] : ILR 33 Pat 22 (DB), Bhabapritananda v. 

President, B. S. B. of E. T. ( (1891) 1891 App Cas 455, Macleod v. Attorney. 
General For New South Wales, Eel. on.) 

1954 Pat 254 (260) (Pr 13) [AIR V 41 C 91] : ILR 32 Pat 1104 : 1954 Cri L Jour 
758 (DB), Debi Soren v. The State. (AIR 1952 S C 196, Foil.) 

1953 Pat 105 (107) (Pr t) [AIR V 40 C 32] : ILR 32 Pat 71 (DB), Janalcinath v. 
State of Bihar. 


1952 Bom 16 (25) (Pr 21) [AIR V 39 C 2] (DB), Stale of Bombay v, Neman 
Santlal . 


1952 Pat 166 (169) (Prs 14, 15) [AIR V 39 C 53 (12)] : ILR 30 Pat 1085 (DB), 
Bankey Singh v. Jhingan Singh. 

(1940) 84 Law jid 1263 (1270) : 310 U S 331 (392), Sunshine Anthracite Coal Co. 
v. Adkins. 


(1914) 58 Law Ed 612 (615) : 232 U S 299 (303), United States v. Bennett. 

(1909) 53 Law Ed 836 (849) : 213 U S 356 (407), United States v. Delaware & 
H. Co. 


(1834) 28 Law Ed 704 (707) : 112 U S 261 (268, 269), Grenada County Super, 
visors v. Brown. 

18. 1939 P C 53 (59) [AIR V 26] (PC), Attorney-General for Alberta v. Attorney 
General for Canada. 

1952 Pat 359 (369) (Pr 22) [AIR V 39] : ILR 31 Pat 493 (SB), Alma Earn v. State 
of Bihar. 

1954 Pat 266 (271) (Pr 8) [AIR V 41 C 93]: ILR 32 Pat 1148 (DB), Baijaynanda 
v. State of Bihar. 

(1937) 1 All E R 249 (254) : 106 L J P C 17, Forbes v. Alt. Gen. of Manitoba. 

(1912) 1912 App Cas 571 (584) : 81 L J P C 210, Attn'ney-General for Ontario v. 
Att. Gen. for Canada. 

(1898) 1898 App Cas 700 (713)*. 67 L J P C 90, Attorney-GerieraX for the Dominion 
of Canada v. Attorneys General for the Provinces of Ontario Quebec and Nova 
Scotia. 


(1887) 12 App Cas 575 (586) : 66 L J P C 87, Bank of Toronto v. Lambe. 

(1827) 6 Law Ed 537 (541) : 12 Wheat 19, Martin v. Mott. 

19. 1952 S C 252 (277, 296) (Pis 62, 137) [AIR V 39] : 1952 SCR 889, 1020 and 
1056 : ILR 31 Pat 565 (SC), State of Bihar v. Eameshwar Singh. 

1951 S C 318 (331) [AIR V 36 C 55] : 1951 SCR 682 (727-728) : 52 Cri L Jour 
1361 (SC), State of Bombay v. F. N. Balsara. 

1949 PC 190 (194) (Pr 19) [AIR A 36 C 56] (PC), Att. Gen. of Saskatchewan y . 
Att. Gen. of Canada • 

1946 P C 66 (71) [AIR V 33 C 25] : 73 Ind App 59 : 1946 F C R 1 : ILR (1946) 
Kar (PC) 74 (PC), Punjab Province v. Daulat Singh. (Retrospective element in 
Act declared ultra vires easily severable by deletion of words giving retrospec¬ 
tive effect—The rest of the Act may be left to operate validly.) 

1941 F C 47 (59, 66) [AIR V 28] (FC), Subramanyan v. Muthuswami. 

1933 F C 74 (63) [AIR V 26] (FC), Shyamakant v. Fambhajan . 

1951 Nag 58 (85) (Pr 178) [AIR V 38 C 20] : ILR (1951) Nag 646 : 52 Cri L Jour 
1140 (FB), Sheoshankar v. M. P. State Government. 
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otherwise the whole Act is ultra vires . 20 In deciding whether a 
provision in a statute can be split up into different parts and one 
part declared invalid and unconstitutional leaving the other to stand, 
the proper test is to see whether after omitting the offending provi¬ 
sions, the remaining provisions can stand on their own . 21 Where an 
Act is expressed in general terms so as to include a matter which is 
not within the purview of the Legislature’s powers, it may be held 
that the Act was not applicable to such matter and that the validity 
of the Act is not affected . 22 Where, however, the result of omitting 


1950 Orissa 157 (1G6) [AIR V 37 G 26] : ILR (1950) Cab 222 : 51 Cri L Jour 1189 
(FB), Prahalad Jena v. State. 

1955 All 193 (202) (Pr 10) [(S) AIR Y 42 C 68], Pam Manohar Loliia v. Supdt ., 
Central Prison. 

1955 Pepsu 129 (133) (Pr 24) [(S) AIR V 42 C 29] (DB), Salad Cliand v. Central 
Co-operative Bank. 

1955 NUC (Panj) 1887 [AIR V 42], Associated Traders <£ Engineers v. State of 
Punjab. 

1954 Trav-Co 257 (258, 259) (Pr 8) [AIR V 41 C 97] : ILR (1954) Trav-Co 139 : 
1954 Cri J Jour GG9 (DB), State v. Philipose Piiilip. 

1953 Nng 58 (68) (Pr CO) [AIR V 40 C 25] : ILR (1952) Nag 770 : 1953 Cri L Jour 
481 (DB), IItrdial v. State. 

1952 Bom 2G1 (Pr G) [AIR V 39] : ILR (1953) Bom 44G (DB), J . N. Duggan v. 
I.-T. CommrBombay City. 

1950 Bom 221 (224) (Pr G) [AIR V 37 C GO]: ILR (1950) Bom 290 : 51 Cri L Jour 
1207 (DB), Kishori Shetty v. Emperor. 

1950 Pat 35 (40) (Pr 25) [AIR V 37 C 14] : ILR 28 Pat 782 : 51 Cri L Jour 300 

(DB), Bhutnath v. Province of Bihar. 

• 

(1947) 116 L J R 139-2 (1399) : 63 T L R 479, Alt.-Gen. of Alberta v. Alt-Gen. of 
Canada. 

19 42 Pat 3cl (355) [A I R V 29] : 43 Cri L Jour 220 (DB), Emperor v. Bhola 
Prasad. 


20. 1955 Pat 1 (34) (l 5 r 27) [(S) AIR V 42 C 1]: ILR 33 Pat 690 (SB), Brij Bhukan 

v. S. I). O., Silvan. 

21. 1954 Mad 5C3 (-566, 567) (Pr 3 10, 11, 12) [AIR V 41 C 211] : ILR (1954) Mad 
908 (DB), A. II. V. Achar v. Madras State. (The provision in S. 5, Madras City 
Municipal Act, reserving peats for Muslims, Indian Christians, and Anglo-Indians 
may well be omitted without affecting the constitution of the council. It fol¬ 
lows that in spite of tbe declaration that the said provision is illegal and un¬ 
constitutional the remaining part of the enactment stands separate.) 

\See 1951 Hyd 11 (35) (Pr 114) [AIR V 38 C 2] : ILR (1951) Hyd 1 : 52 Cri L 
Jour 1333 (FB), Abdur Rahim v. J . A. Pinto. (The correct test of severability 
is to ascertain whether after the invalid portions of a statute are deleted a differ¬ 
ent law is created. It a different law is created and the remaining portion 

operates in a radically different way the Court would decide against its conti¬ 
nuance.)] 

22 1945 F C 25 (31) [AIR V 32] : 1945 F C R 1 : ILR (1945) Kar (FC) 39 (FC), 
Umayal Add v. Lalcshmi Ada. 

1937 ^ ^ ^ re Hindu Women's Eight to Property Act, 

11 r ' T 28 1 ( F C), Subrahmanyan v. Muthuswami. (As there i 

provision in the Madras Agriculturists’ Relief Act (Act 4 of 1938), dealin 


IS 
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any part of the Act would be to reduce the Act to nothing or to 

something of a kind different from the original, the whole Act must 

be held to be ultra vires . 23 Where the whole Act expresses one single 

scheme and is not separable into parts, if some of the provisions are 
ultra vires , the whole is ultra vires. 24. 

The principle of severability mentioned above may be extended 
to separability in enforcement. Thus, where an Act is expressed in 
general terms without excluding matters to which, under the Consti¬ 
tution, it cannot apply, and the matters are divisible in their nature, 
the Court need not declare the whole Act ultra vires but may declare 
that the application of the Act to certain items would be unconsti¬ 
tutional, and may, by an injunction, prohibit the enforcement of the 
Act in regard to those items . 25 

ui terms with negotiable instruments , any objection based on the wide scope of 
the Act (Madras Agriculturists’ Belief Act 4 of 1938) may be obviated by so inter¬ 
preting the general terms used in the Act as to limit them to cases with 
which alone the legislature was competent to deal: see (1891) 1891 App Can 458 
at p. 459, Macleod v. Att. Gen. for New South 1 Vales.) 

1946 Nag 81 (81, LAIR V 33 C 20] (DB), Balmukand Jainara^an v. Ambadas 

Damodhar. (As the Provincial Legislature cannot enact a measure dealing with 

promissory notes the word ‘debt’ should be interpreted to exclude a claim due 
on a promissory note.) 

[See also 1953 S C 252 (263) (Pr 30, 31) [A.IR V 40 C 62]: 1953 SCR 1039 (SC), 
State of Bombay v. United Motors Ltd.] 

, !9ll P C 72 (77) [AIR V 28) (FC), In re Hindu Women's Bights to Properly 
Act, 1937. (If the restriction of the general words to purposes within the power 
of the Legislature would be to leave an Act with nothing or next to nothing in 
it, or an Act different in kind, and not merely in degree, from an Act in which 
the general words were given the wider meaning, then the Act as a whole must 
be held invalid, because in such circumstances it is impossible to assert with 
any confidence that the Legislature intended the general words which it has 
used to be construed only in the narrower sense : (1910) 11 C L 11 639 t Oumers 
of S. S. Kalibia v. Wilson ; (1931) 51 C L B 677 , Vacuum Oil Company Ltd. v. 
Slate of Queensland ; (1910) 11 C L Bl t B. v. Common Wealth Court of Concilia¬ 
tion and Arbitration , and (1925) 35 C L B 422 , British Imperial Oil Co. Ltd. 
v. Federal Commissioner of Taxation , Bel. on.) 

24. 1949 P C 190 (194, 195) (Pr 21) [AIR Y 36 0 56] (PC), Att. Gen. of Saskat¬ 
chewan v. Att. Gen. of Canada. 

1939 F C 74 (83) [AJR V 26] (FC), Shyamalcant v. Bambhajan. 

1939 F C 1 (4) [AIR V 26] (FC), In re C. P. Motor Spirit Act. (Where the 
charging section in a taxing statute is held invalid the rest of the Act also should 
be held invalid as it only provides the machinery for giving practical effect to 
the charging soction.) 

1950 Orissa 157 (166) (Pr 21) [AIR V 37 C 26] : ILR (1950) Cut 222 : 51 Cri L 
Jour 1189 (FB), Prahalad Jena v. State. 

1955 All 193 (202) (Pr 10) [(S) AIR V 42 C 68] : 1955 Cri L Jour 623 (DB), Bam 
Manohar Lohia v. SupdtCentral Prison. 

1954 Trav-Co 257 (258, 259) (Pr 8) [AIR V 41 C 97] : ILR (1954) Trav-Co 139 ; 
1954 Cri L Jour 669 (DB), State v. Philipose Philip. 

25. 1955 S C 661 (688) (Prs 51, 52) [(S) AIR V 42 C 101] (SC), Bengal Immunity 
Co. Ltd. v. State of Bihar. (Bihar Sales Tax Act, 1947, declared unconstitutional 
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Where a law has been judicially declared to bo partially ultra 
vires, the part so declared ultra vires must be treated as a nullity. 
Hence, where a law' has been judicially declared ultra vires in so far 
as it affects certain matters, no notice can be taken of that law in 
regard to such matters, and so far as such matters are concerned, 
the law must be treated as a nullity Hence, where a person is 
charged with the ofience of having violated such a law, the onus is 
on the prosecution to prove that the charge does not relate to the 
excluded matters, because it is only in that case that the charge 
would be eovered by that part of the law' which is legally enforceable, 
lhe onus is not on the accused to prove that the charge relates to the 
excluded matters and is, therefore, not sustainable in law.- 7 Thus, in 
Behram Khurshid v. State of Bombay,-* the question arose as to the 
effect of the decision of the Supreme Court in State of Bombay v. 
F. N. Balsara 25 holding that S. 18 (b) of the Bombay Prohibition 
Act, 194.), was ultia lives in so far as it prohibited the consumption 
or use of medicinal or toilet preparations containing alcohol. The 
question that arose in Behram Khurshid v. State of Bombay 30 was 
whether in a prosecution of a person under the Bombay Prohibition 
Act, 1949, for consumption of alcoholic liquor against the provisions of 
the Act, the prosecution was bound to prove that the accused had 
consumed not a medicinal preparation containing alcohol (as regards 
which the provisions of the Act had been declared ultra vires) but 
alcohol in some other form, as to which the validity of the Act was 
unaffected. It was held by a majority of the Supreme Court that the 
burden was on the prosecution to prove that the accused’s case came 
within the valid part of the prohibitory provisions of the Act and was 
not covered by that part of the provisions which had been declared 


iq so fur as it permit tod imposition of sales tax on sales in the couisa of inter- 
State trade, and levy of tax on such sales was prohibited.) 

1953 S C 252 (Pr 31) [ \ I It V 40 C 62] : 1953 S C It 1069 (S C), State of Bombay 
V. United Motors Ltd. (Not overruled on this point by A I U VJ.j.j $ (j qqi \ 

ml 1329 ’ 25) [A 1 R V 33 ° 55 1 •• 1351 S C » 682 : 52 Cri L Jour 

1 ta 0 ), state of Bombay v. F. N. Balsara. (Bombay Prohibition Act, 1949 

-Restrictions on right to acquire, hold or dispose of liquids consisting olor 

containing alcohol -Held that the entire provision was not void but only so 

"Vr n a ,„ 3 * led t0 ll(luid - toi!et and medicinal preparations containing alcohol 
-4 I B 19,0 S C 121 an 1 A I R 19', 1 S C 113, Distinguished.) 

° 133 (144> < Pr 43 > [< S > A I R V 42 C 21] : 1055 Cri L Jour 215 : 1955 
L R GIo (S C), Behram Khurshid v. Bombai/ State. 

J; 1 ®! C 133 (144) (Pr 43 > « S > A ™ V 42 C 24] : 1953 Cri L Jour 215 : 1955 
O it 613 (b C), Behram Khurshid v. Bombay State. 

. 1905 S C 123 (144) (Pr 49) [AIRV 42 C 24] : 1955 Cri L Jour 215 • 1955 
a 0 R 613 (S C). (S. R. Das J. dissenting.) ' 

30 if! a n 318 ^ 1 R V 38 0 55 i : 1951 3 C R 682 : 52 Cri L Jour 1361 (3 C) 
(S C) 9 5 8 0 123 L(S) A 1 R V 42 C 24] ; 1955 Cri L Jour 215 : 1955 SCR 613 


Article 245 
Note 16 
Pt. 26 



Article 245 
Note 16 
Pt. 31 


EXTENT OF LAWS BY PARLIAMENT AND STATE LEGISLATURES 


ultm vires by the Supreme Court in the previous case. Mahajan, C. J., 
in delivering the judgment of the majority, observed as follows: 


Our opinion on this question is that the effect of the declara. 
tion in State of Bombay v. F. N. Balsara 31 that cl. (b) of S. 18 of 
the Bombay Prohibition Act is void under Art. 13, cl. (l) of the 
Constitution in so far as it affects the consumption or use of liquid 
medicinal or toilet preparations containing alcohol, is to render 
part of S. 13 (b) of the Bombay Prohibition Act inoperative, 
ineffective and ineffectual and thus unenforceable. The part of the 
section which has been declared void has no legal force so far as 


citizens are concerned and it cannot be recognized as valid law for 
determining the rights of citizens. 


“In other words, the ambit of the section stands narrowed 

down so far as its enforceability against citizens is concerned and 

no notice can be taken of the part of the section struck down in a 

prosecution for contravention of the provisions of that section with 

the consequence that in prosecutions against citizens of India under 

S. 13 (b), the offence of contravention of the section can only be 

proved if it is established that they have used or consumed liquor 

or an intoxicant which is prohibited by that part of the section 

which has been declared valid and enforceable and without reference 

to its unenforceable part. No notice at all should be taken of that 

other part as it has no relevance in such an enquiry, having no 

legal effect. In a criminal case unless the prosecution proves a 

contravention of a provision that is legally enforceable and valid, 

it cannot succeed. No onus is cast on the accused to prove that his 

case falls under that part of the section which has been held 
unenforceable. 


‘‘For determining the rights and obligations of citizens the 
part declared void should be notionally taken to be obliterated from 
the section for all intents and purposes, though it may remain 
written on the statute book and be a good law when a quastion 
arises for determination of rights and obligations incurred prior to 
26th January 1950 and also for the determination of rights of 
persons who have not been given Fundamental Rights by the 
Constitution. Thus, in this situation, there is no scope for intro¬ 
ducing terms like ‘relatively void’ coined by American Judges in 
construing a Constitution which is not drawn up in similar language 
and the implications of which are not quite familiar in this 
country. •••••• 


“Article 141 of the Constitution declares that the law declared 
by the Supreme Court shall be binding on all Courts within the 

31. 1961 S G 318 LA I R V 38 C 65] : 1951 S C R 682 : 52 Cri L Jour 1361 (8 0). 
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territory of India. In view of this clear enactment there is no scope 
in India for the application of the American doctrine enunciated 
by Willoughby in The Constitution of the United States, 
Vol. 1, p. 10, wherein the learned author states, ‘the declaration 
by a Court of unconstitutionality of a statute which is in conflict 
with the Constitution affects the parties only and there is no 
judgment against the statute; that the opinion or reasons of Court 
may operate as a precedent for the determination of other similar 
cases, but it does not strike the statute from the statute book; the 
parties to that suit are concluded by the judgment but no one else 
is bound; a new litigant may bring a new suit based on the very 
same statute, and the former decision cannot be pleaded as an 
estoppel, but can be relied on only as a precedent’. Once a statute 
is declared void under Art. 13, cl. (l) or (2) by this Court, that 
declaration has the force of law, and the statute so declared void is 
no longer law qua persons whose Fundamental Rights are thus 
infringed. In America there is no similar statutory provision and 
that being so, the doctrine enunciated by the learned author can 
have no application here. In this country once a law lias been struck 
down as unconstitutional law by a Court, no notice can be taken of 
that law by any Court, and in every case an accused person need 
not start proving that the law is unconstitutional. The Court is not 
empowered to look at that part of the law which has been declared 
as void, and therefore there is no onus resting on the accused person 
to prove that the law that has already been declared unconsti¬ 
tutional is unconstitutional in that particular case as well. The 
Court has to take notice only of what the law of the land is, and 
convict the accused only if he contravenes the law of the land.” 

A declaration of unconstitutionality brought about by lack of 
legislative power does not stand on a different footing from a declara- 
tion of unconstitutionality brought about by reason of abridgement of- 

f.-“ Riehts - 11 * • «*««* proposition that constitu. 

tonal prov,stops m Paht HI of the Constitution merely operate ns a 
«c on the exerc.se of le e ,sla.i,o potver. It is axion.aLu.at when 

men.7l," T **" « * S “° is re8llicM ^written taA- 
law s „ , “ y “““ “ d “PPOOO-l the fundamental 

excess of the legislative authority and is thus a nullity. 32 

As to the power of the Legislature to pass a validating law with 
NoteT " WhlCh haS b6en judicially declareJ invalid, 

litv Jf h ° C A U p t 19 n0t t0 expi ' ess an opinion as to the constitutiona- 
- - — Act or of any provision ther ein, which is not necessary 

X955°S C R C 613 3 (S 1 a , H P 7 ^ A I R V 42 C 24 1 : Cri L Jour 215 : 

<>13 (3 C), Behram Khurshid v. Bomlay State. 
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Power of, to legislate with respect to any matter in the State List if a. 
Proclamation of Emergency is in operation—See Art. 250. 

Power cf, to legislate for two or more States by consent_See Art. 252. 

Power of, to legislate for giving effect to international agreements — See 
Art. 253. 

% 

Residuary powers of legislation—See Art. 248. 

Power to make laws while a Proclamation of Emergency is in operation with 

respect to matter, notwithstanding that it i 3 one which is not enumerated 
in the Union List—See Art. 353. 

Temporary power of—Parliament to make laws during a period of five years 

from the commencement of this Constitution with respect to certain mat- 

ters in the State List as if they were matters in the Concurrent List—See 
Art. 369. 

State Legislature_ 

Law by, relating to taxes on professions, trades, callings and employments 
not to be invalid notwithstanding anything in Art. 246—See Art. 276. 

Law n ade by, not to be effective unless reserved for the consideration of and 
assented by the President—Instances of—See under Art. 200. 

Law made by—Rules under—Previous consent of the President when neces¬ 
sary—See Art. 288 (2). 

Law made by—Bill or amendment for the purposes of cl. (b) of Art. 304- 
Necessity of previous sanction of the President—See Art. 304, Proviso. 
Proclamation of Emergency in operation—Nothing in Art. 19 to restrict the 
power of the State as defined in Part III to make any law—See Art. 358. 


Synopsis 


1 . Analogous law. 

(a) Government of India Act, 

1935. 

(b) Canada. 

(c) Australia. 

(d) United States of America. 

2. Value of decisions about foreign 

federations. 

3. Retrospective effect. See Art. 245, 

Note 2. 

3a. Limitations on legislative powers. 

4 . Distribution oi legislative power 

between Union and State ; 
Legislatures. 

^ 5. “Exclusive power.” 

6 . Predominance of Parliament. 

7. Interpretation of legislative en¬ 

tries—General principles. 

8 . Interpretation of legislative en¬ 

tries—Conflict of jurisdictions. 

(a) Conflict of jurisdictions be¬ 

tween Centre and Units 
inevitable in any federa¬ 
tion. 

(b) Value of decisions relating 

to other federations. 

(c) Overlapping of legislative 

entries. 


(d) Each case depending on its 
own facts. 

(e) Reconciliation of conflicting 

entries. 

(f) Consequential effects of 

legislation not material 
for vires. 

9. Doctrine of pith and substance. 

(a) Applicability of the pith and 
substance rule to entries 
in same List. 

10. Doctiine of occupied field. 

11. Colourable legislation. 

(a) ‘ Colourable legislation” — 

Meaning. 

(b) In considering constitu¬ 

tionality of statute, Court 
to have regard to its real 
nature. 

(c) Mere indirectness is imma¬ 

terial if Legislature other¬ 
wise is competent. 

(d) Motive of Legislature im¬ 

material except indirectly. 

(e) Burden of proof and matters 

to be considered. 
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(f) Rule of pith and substance 
distinguished. 

12. Legislative practice. 

13. Doctrine of immunity of instru¬ 

mentalities. 

14. “With respect to.” 

15. Scope and extent of legislative 

powers. 

(a) Legislative entries denote 
fields of legislation and 
not powers of legislation. 

16. Doctrine of implied powers. 

(a) The American doctrine of 

implied powers. 

(b) Principle of incidental 

powers under Indian Con- 
stitution : Comparison 

with American doctrine. 

(c) Points of difference between 

American and Indian 
principles. 

(d) Wide sweep o( the doctrine 

in America. 

(e) American doctrine covers 

independent laws and not 
merely incidental provi¬ 
sions. 

M) American doctrine applies 

only to Congress and not 

to those of State Legisla¬ 
tures. 

(g) Distinction between powers 
of legislation and topics 
of legislation—The Ame¬ 
rican approach and the 
Indian approach. » 

1. Analogous law. 

(a) Government of India Act, 1935 . 


(h) Illustration of above. 

(i) Characteristic feature of the 
Indian approach. 

(j) Principle of incidental 
powers under Canadian 
and Australian Constitu¬ 
tions. 

(k) The Canadian Constitution. 

( l ) The Australian Constitution. 

(m) Under Canadian and 
Australian Constitutions, 

doctrine of incidental 
powers resorted to for en¬ 
larging the legislative 
powers only where in pith 

and substance the law falls 

within the legislative field 
ol the Legislature. 

(n) Same principles apply i n 

India an under Canadian 
and Australian Constitu¬ 
tions. 

(c) Recapitulation. 

17. Doctrine of incidental powers — 

Seo Note 1G. See also Notes 9, 14 
and 15. 

18. Doctrine cf implied prohibitions 

—See Note 13. 

19. Taxing clauses. 

20 . Concurrent List. 

21. Laws for territories not included 

in Part A or Part B States. 

22 . Residuary power. 

23. Territorial limits of legislative 

power—Sec Art. 215 Note 15. 


BWtomZ V h ° G ° VOrnment 0f In(lia Act > India had a unitar 

S ?5A of th 7 rnment - But UUd6r Devolutio “ Rules made unde 

Ac ot 0 9 e A°T mCnt ° f lDdia Act ’ 1915 ' M W th, 

ProvincLl Le! ^ " C ° ntral Uncial anc 

subjects with™ ff U T W6re giVCn P ° Wer t0 lGgi3late oa Pr ovincia 

laturo to Ip ' 1 f aff ° Ctmg th ° ovemdin S P owcr of the Central Legis. 

system til r n ^ aU SubjeCt3 for ftU the Provinces. Under this 

the Provine ' S ' lbutl ° n of Native powers between the Centre and 

uotlnl ?:. Wa3 ° nlya matter of administrative convenience and 
^Q1 legislative competence. 1 
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The Government of India Act, 1935, introduced Provincial 
autonomy and the federal type of Government, which necessarily 
meant a distribution of legislative powers involving the question of 
competency of the respective Legislatures. In the Government of 
India Act, 1935, also, as in the present Constitution, there were three 
legislative lists, the Federal, Provincial and Concurrent Lists respec¬ 
tively. The enactment as to the distribution of powers between the 
Central and Provincial Legislatures was contained in S. 100 of the 
Act which corresponded to this article and ran as follows : 

“100. (1) Notwithstanding anything in the two next succeeding 

Subject Vlatter of sub-sections, the Federal Legislature has, and 
Federal and Provincial a Provincial Legislature has not, power to 
laws. make laws with respect to any of the matters 

enumerated in List I in the Seventh Schedule to this Act (herein¬ 
after called the ‘Federal Legislative List’). 

(2) Notwithstanding anything in the next succeeding sub¬ 
section, the Federal Legislature, and, subject to the preceding 
sub-section, a Provincial Legislature also, have power to make laws 
with respect to any of the matters enumerated in List III in the 
said Schedule (hereinafter called the ‘Concurrent Legislative List’). 

(3) Subject to the two preceding sub-sections, the Provincial 
Legislature has, and the Federal Legislature has not, power to 
make laws for a Province or any part thereof with respect to any 
of the matters enumerated in List II in the said Schedule (herein¬ 
after called the ‘Provincial Legislative List’). 

(4) The Federal Legislature has power to make laws with respect 
to matters enumerated in the Provincial Legislative List except for 
a Province or any part thereof.” 

It will be noticed that, as under the present article, so under 
S. 100 of the Government of India Act, 1935, also, the preferential 
power of legislation in case of overlapping of the legislative lists in 
respect to any matter was vested in the Central Legislature and that 
in case of overlapping between the Concurrent and the Provincial 
Lists, the matter was treated as falling under the Concurrent List 
and not within the exclusive power of the Province. 

Under the present Constitution the residuary powers of legisla¬ 
tion are vested in the Centre exclusively. (Art. 248.) But under 
S. 104 of the Government of India Act, 1935, the power was given to 
the Governor-General acting in his discretion to empower by public 
notification either the Federal Legislature or a Provincial Legislature 


the Indian Legislature had plenary powers of legislation over the whole field; 
provisional powers of legislation being a matter of grace, provision for which' was 
made by Devolution Rules promulgated under S. 45A of that Aot.) 
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to enact laws with respect to matters not covered by any of the 
legislative lists. 

(b) Canada. 

Under the Canadian Constitution (British North America Act, 

1867 (30 & 31 Viet., Ch. 3)) also there are two lists enumerating the 

exclusive powers of the Centre and Provinces respectively. These two 

lists are contained in Ss. 91 and 92. Powers which were not expressly 

conferred on the Provinces were reserved to the Centre 3 —a feature 

which is analogous to the reservation of residuary powers to the 

Centre under this Constitution. Agriculture and emigration were, 

however, placed within the concurrent jurisdiction of both the Centre 

and the Provinces with a proviso that in case of repugnancy or 

inconsistency between a Central and a Provincial law, the former 
should prevail. (S. 95) 

Sections 91 and 92 of the British North America Act are repro¬ 
duced below' for convenience of reference : 

Powers of the Parliament. 

91. It shall be lawful for the Queen, by and with the advice 
and Consent of the Senate and House of Commons, to make Laws 
for the Peace, Order, and good Government of Canada, in relation 
to all Matters not coming within the Classes of Subjects by this Act 
assigned exclusively to the Legislatures of the Provinces; and for 
greater Certainty, but not so as to restrict the Generality of the 
foregoing Terms of tins Section, it is hereby declared that (notwith¬ 
standing anything in this Act) the exclusive Legislative Authority 
of the Parliament of Canada extends to all Matters coining within 
the Classes of Subjects next hereinafter enumerated, that is to say, 

1. The Public Debt und Property. 

2. The Regulation of Trade and Commerce. 

3. The raising of Money by any Mode or System of Taxation. 

4. 4he borrowing of Money on the Public Credit. 

5. Postal Service. 

b. The Census and Statistics. 

I' r p I . llit ‘ a ’ MiLitary au<1 Naval Service, and Defence. 

• 1 ho fixing of and providing for the Salaries and Allowances 
o iu and other Officers of the Government of Canada. 

in' ,' UaC ° nS ’ Buoys ’ Lighthouses, and Sable Island. 

10. Navigation and Shipping. 

11. Quarantine and the Establishment and Maintenance of 
Marine Hospitals. 

12. Sea Coast and Inland Fisheries. 


General of V ^ (PC) ’ ^ General of Alberta v. Attorney. 


(b) Canada. 



Article 246 
Note 1 (b) 


SUBJECT-MATTER OF LAWS BY LEGISLATURES 

18. Ferries between a Province and any British or Foreign 
Country or between Two Provinces. 

14. Currency and Coinage. 

15. Banking, Incorporation of Banks, and the Issue of Paper 

Money. 

16. Savings Banks. 

17. Weights and Measures. 

18. Bills of Exchange and Promissory Notes. 

19. Interest. 

20. Legal Tender. 

21. Bankruptcy and Insolvency. 

22. Patents of Invention and Discovery. 

28. Copyrights. 

24. Indians, and Lands reserved for the Indians. 

25. Naturalization and Aliens. 

26. Marriage and Divorce. 

27. The Criminal Law, except the Constitution of Courts of 
Criminal Jurisdiction, but including the Procedure in 
Criminal Matters. 

28. The Establishment, Maintenance, and Management of 
' Penitentiaries. 

29. Such Classes of Subjects as are expressly excepted in the 
Enumeration of the Classes of Subjects by this Act assigned 
exclusively to the Legislatures of the Provinces. 

"And any Matter coming within any of the Classes of Subjects 
enumerated in this Section shall not be deemed to come vrithin the 
Class of Matters of a local or private Nature comprised in the 
Enumeration of the Classes of Subjects by this Act assigned exclu¬ 
sively to the Legislatures of the Provinces. 

Exclusive Powers of Provincial Legislatures. 

“92. In each Province the Legislature may exclusively make 

Laws in relation to Matters coming within the Classes of Subjects 
next hereinafter enumerated ; that is to say,_ 

1. The Amendment from Time to Time, notwithstanding 
anything in this Act, of the Constitution of the Province, 
except as regards the Office of Lieutenant Governor. 

2. Direct Taxation within the Province in order to the raising 
of a Revenue for Provincial Purposes. 

8. The borrowing of Money on the sole Credit of the Province. 

4. The Establishment and Tenure of Provincial Offices and the 
Appointment and Payment of Provincial Officers. 

5. The Management and Sale of the Public Lands belonging to 
the Province and of the Timber and Wood thereon. 
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6. The Establishment, Maintenance, and Management of Public 
and Reformatory Prisons in and for the Province. 

/. The Establishment, Maintenance, and Management of 
Hospitals, Asylums, Charities, and Eleemosvnarv Institu- 
tions in and for the Province, other than Marine Hospitals. 
8. Municipal Institutions in the Province. 

8. Shop, Saloon, Tavern, Auctioneer, and other Licences in 

order to the raising of a Revenue for Provincial, Local, or 
Municipal Purposes. 



Local Works and Undertakings other than such as arc of the 
following Classes: 




(a) Lines of Steam or other Ships, Railways, Canals, Tele¬ 
graphs and other Works and Undertakings connecting the 
1 ro\ inco with any other or others of the Provinces, or 
extending beyond the Limits of the Province : 

(b) Lines of Steam Ships between the Province and any 
British or Foreign Country : 


(c) Such Works as, although wholly situate within the Pro 

vinco, are before or after their Execution declared by the 

1 arliament of Canada to be for the General Advantage o] 

Canada or for tho Advantage of Two or more of the 
Provinces. 

The Incorporation of Companies with Provincial Objects. 

I he Solemnization of Marriage in the Province. 

Property and Civil Rights in the Province. 


1L The Administration of Justice in the Province, including the 
Constitution, Maintenance, and Organization of Provincia: 
Courts, both of Civil and of Criminal Jurisdiction, and 
including Procedure in Civil Matters in those Courts. 

15. The Imposition of Punishment by Fine, Penalty, or Imprison, 
ment tor enforcing any Law of tho Province made in rela¬ 
tion to any Matter coming within any of the Classes of 
Subjects enumerated in this Section. 

1G. Generally all Matters of a merely local or private Nature in 
the Province.” 
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(c) Australia. 

Under the Commonwealth of Australia Constitution Act of 1900 
& G4 \ict., Ch. 12), the scheme of distribution of legislative 
powers is that the States enjoy the dominant position. There is an 
enumeration of subjects under S. 51 in regard to which the Centre 
ias concurrent legislative power with tho States. Under S. 109 of the 
ct in case of inconsistency between a Central and a State law, tho 
entral law is to prevail. (Compare Art. 254 of this Constitution.) 


(c) Australia* 
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There are a few powers which are reserved to the Centre exclusively 
under S. 52. 

With regard to the powers and subjects not mentioned in Ss. 51 

and 52, the authority belongs exclusively to the States. Thus, under 

the Australian Constitution the Central Government is a Government 

of enumerated powers and the residuary authority vests in the States, 

unlike under this Constitution and the Canadian Constitution. In this 

respect the Australian Constitution is similar to the Constitution of 
the United States. 3 

Sections 51 and 52 of the Commonwealth of Australia Constitu¬ 
tion Act, 1900, are reproduced below for convenience of reference:_ 

‘ Powers of the Parliament. 

51. The Parliament shall, subject to this Constitution, have 
power to make laws for the peace, order, and good government of 
the Commonwealth with respect to : 

(i) Trade and commerce with other countries, and among the 
States ; 

(ii) Taxation, but so as not to discriminate between States or 

parts of States; 

(iii) Bounties on the production or export of goods, but so that 

such bounties shall be uniform throughout the Common¬ 
wealth ; 

(iv) Borrowing money on the public credit of the Common¬ 

wealth ; 

(v) Postal, telegraphic, telephonic, and other like services ; 

(vi) The naval and military defence of the Commonwealth and 

of the several States, and the control of the forces to 
execute and maintain the laws of the Commonwealth ; 

(vii) Lighthouses, lightships, beacons and buoys ; 

(viii) Astronomical and meteorological observations ; 

(ix) Quarantine; 

(x) Fisheries in Australian waters beyond territorial limits; 

(xi) Census and statistics; 

(xii) Currency, coinage, and legal tender; 

(xiii) Banking other than State banking; also State banking 
extending beyond the limits of the State concerned, the 
incorporation of banks, and the issue of paper money; 

(xiv) Insurance, other than State insurance; also State insurance 
extending beyond the limits of the State concerned; 


3. (1914) 1914 App Cas 237 (254) : 83 L J P C 154, Attorney-General for the 
Commonwealth of Australia v. Colonial Sugar Refining Company Ltd . (Lord 
Haldane *. In fashioning the Constitution of the Commonwealth of Australia 
the principle established by the United States was adopted in preference to that 
chosen by Canada.) 
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(xv) Weights and measures; 

(xvi) Bills of exchange and promissory notes; 

(xvii) Bankruptcy and insolvency; 

(xviii) Copyrights, patents of inventions and designs, and trade 

marks; 

(xix) Naturalisation and aliens; 

(xx) Foreign corporations, and trading or financial corporations 

formed within the limits of the Commonwealth; 

(xxi) Marriage; 

(xxii) Divorce and matrimonial causes; and in relation thereto, 

parental rights, and the custody and guardianship of 
infants; 

(xxiii) Invalid and old-age pensions ; 

(xxiv) The service and execution throughout the Commonwealth 

of the civil and criminal process and the judgments of tho 
Courts of the States; 

(xxv) The recognition throughout the Commonwealth of the laws, 

the public acts and records, and the judicial proceedings 
of the States; 

(xxvi) The people of any race, other than the aboriginal race in 

any State, for whom if is deemed necessary to make 
special laws; 

(xxvii) Immigration and emigration ; 

(xxviii) The influx of criminals; 

(xxix) External affairs; 

(xxx) The relations cu the Commonwealth with the islands of the 
Pacific; 

(xxxi) The acquisition of property on just terms from any State 

or person for any purpose in respect of which the Parlia. 
ment has power to make laws; 

(xxxii) The control of railways with respect to transport for the 

naval and military purposes of the Commonwealth; 

(xxxiii) The acquisition, with the consent of tho State, of any rail¬ 
ways of the State on terms arranged between the 
Commonwealth and the State ; 

(xxxiv) Railway construction and extension in any State with the 

consent of that State: 

(xxxv) Conciliation and arbitration for the prevention and settle¬ 
ment of industrial disputes extending beyond the limits of 
any one State; 

(xxx\i) Matters in respect of which this Constitution makes provi¬ 
sion until the Parliament otherwise provides ; 

(xxxvii) Matters referred to the Parliament of the Commonwealth 

by the Parliament or Parliaments of any State or States, 
but so that the law shall extend only to States by whose 
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(d) United 
States oi 
America. 


subject-matter of laws by legislatures 

Parliaments the matter is referred, or which afterwards 
adopt the law; 

(xxxviii) The exercise within the Commonwealth, at the request or 

with the concurrence of the Parliaments of all the States 
directly concerned, of any power which can at the esta¬ 
blishment of this Constitution be exercised only by the 

Parliament of the United Kingdom or by the Federal 
Council of Australasia. 

\xxxix) Matters incidental to the execution of any power vested 

by this Constitution in the Parliament or in either House 
thereof, or in the Government of the Commonwealth, or 
in the Federal judicature, or in any department or officer 
of the Commonwealth. 

| 52# The Parliament shall, subject to this Constitution, have 

- exclusive power to make law's for the peace, order, and good 
government of the Commonwealth w’ith respect to_ 

(i) Ihe seat of government of the Commonwealth, and all places 
acquired by the Commonwealth for public purposes : 

(ii) Matters relating to any department of the public service, the 

control of which is by this Constitution transferred to the 
Executive Government of the Commonwealth : 

(iii) Other matters declared by this Constitution to be within the 

exclusive power of the Parliament.” 

(d) United States of America. 

The main provisions of the Constitution of the United States, 
which may be referred to in connection with the question of distri¬ 
bution of legislative powers, are Art. I, Ss. 8, 9 and 10 and the 10th 
Amendment. Article I, S. 8 enumerates certain powers as exercisable 
by the Congress, that is, the Central Legislature. Article I, S. 9 
enacts certain prohibitions against the Centre and Art. I, S. 10 
enacts certain prohibitions against the State. The 10th Amendment 
provides that the powers not delegated to the United States nor 
prohibited by it to the States are reserved to the States respectively 
or to the people. Thus, as under the Australian Constitution, the 
Central Government in America is one of enumerated powers 4 and 
the residuary power is vested in the States. It may also be noted 

4. (1995) 39 Law Ed 1092 (1100) : 153 U S 5G4 (578), He Debs • (“While under the 
dual system which prevails with us the powers of government are distributed 
between the State and the nation, and while the latter is properly styled a 
Government of enumerated powers, yet within the limits of such enumeration 
it has all the attributes of sovereignty, and, in the exercise of tnese enumerated 
powers, acts directly on the citizen, and not through the agency of the State.”) 

(1819) 4 Law Ed 579 (601) : 4 W heat 316, M'Culloch v. The State of Maryland . 

(The Government of theU S is one of enumerated powers. It has no power other 
than these granted to it. But the extent of such powers is not finally settled.) 
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that with regard to the powers mentioned in Art. I, S. 8 as exer¬ 
cisable by the Central Legislature, those powers are concurrent with 
those of the States 5 subject to exceptions, wherein certain powers are 
denied to the States. (See Art. I, S. 10.) 

In United, States v. Cruikshank , 6 Chief Justice Waite of the 
Supreme Court of America observed as follows : 

“The Government of the United States is one of delegated 
powers alone. Its authority is defined and limited by the Consti¬ 
tution. All powers not granted to it by that instrument are 
reserved to the States or the people. No rights cam l>e acquired 
under the Constitution or laws of the United States, except such 
as the Government of the United States has the authority to grant 
or secure, All that cannot be so granted or secured are left under 
the protection of the States.” 

Woodrow Wilson in his Constitutional Government in the 
United States 7 8 observes : 
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‘ The States of course possess every power that government 
has ever anywhere exercised, except only those powers which their 
own constitutions or the Constitution of the United States explicitly 
or by plain inference withhold. They ate the ordinary govern¬ 
ments of the country; the federal government is its instrument 
only for particular purposes.” 

As regards the general nature of the distribution of powers 
between the Centre and the States, the following observations of 
Chief Justice Marshall of the Supreme Court of America in Gibbons 
v. Ogden 8 may be quoted : 

Tho enumeration presupposes something not enumerated ; 
and that something, if we regard the language or the subject of the 
sentence, must be the exclusively internal commerce of a State, 
The genius and character of the whole government seem to be 
that its action is to be applied to all tho external concerns of the 
nation, and to those internal concerns which affect the states 
generally ; but not to those which are completely within a particular 
state, which do not affect other states, and with which it is not 
necessary to interfere for the purpose of executing some of the 
general powers of the government.” 


5. (1819) 4 Law Ed 579 ( 601 ) : 4 Wheat 316, M’Culloch v. The Slate of Mary, 
land. (Law made by U S in pursuance of the Constitution is supreme law of 
land and prevails over State law and State Constitution in case of conflict.) 

6. (1876) 23 Law Ed 5S3 (591) : 92 U S 542. 

V. Constitutional Government in the United States, 1908, pp. 183,184. Quoted by 

Douglas J. in his dissenting judgment in New York v. United States , (1940) 
90 Law Ed 326 (339) : 326 U S 572 (592). 

8 . (1824) 6 Law Ed 23 (70) : 9 Wheat 1 (195). 
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The following passage f rom Willis’ Constitutiokai, Law o, the 

' kited States may he quoted in connection with the distribntion 
Of powers between the Centre and the States : 

“Exclusive and Concurrent powers : _ The powers of the 
Federal Government may also be classified as exclusive and con¬ 
current powers. The Federal Government has exclusive jurisdic¬ 
tion (1) where the power is lodged exclusively in the Federal 
Government (e. g., to borrow money on its credit and where it is 
given junsdmtion over places purchased from the state for forts, 
etc ) (2) where the power is given to the United States and prohibited 
to the States (e. g„ to tax imports, to make treaties, to make legal 
tender, to com money, and to emit bills of credit), and (3) where 
e power must necessarily be exercised by the Federal Govern¬ 
ment exclusively and there would be incompatibility in its exercise 

by the States (e. g„ naturalization, and regulation of inter-state 
commerce national in scope). 

In all other cases, the powers given to the Federal Govern 
ment are regarded as concurrent. That means that the States may 
a so exercise jurisdiction over them so long as the Federal Govern¬ 
ment takes no action or so long as the States’ action is not in 
conflict with that of the Federal Government. This is called 
concurrent jurisdiction, but it should be noted that since the state 

power must always yield to the federal power, it is not strictly 
accurate to call the jurisdiction concurrent.” 

The interpretation of State laws and State Constitutions by 

State Courts in the United States is binding on the Supreme Court of 
America. 10 


2. Value of decisions about foreign federations. _While 

it is open to the Courts to refer to decisions bearing on other 
federal constitutions like those of Canada and Australia when a 
question of interpretation of competing legislative powers arises, great 
caution has to be observed to avoid being misled by precedents 
bearing on constitutions which may have some peculiar feature of 
their own which may have influenced the decisions. In this con 
nection, the following observations of Gwyer, C. J. i n In re C v 
Motor Spirit Act 1 may be quoted : 


Disputes with regard to central and provincial legislative 
spheres are inevitable under every federal constitution, and have 
been the subject-matter of a long series of cases in Canada, 
Australia and the United States, as well as of n umerous decisions’ 

9. Willis on Constitutional Law of the UniteJ States, 1910 pp 2‘U 922 

10. (1876) 24 Law Ed 154 (157) : 94 U S 2G0, South Ottawa v. Perkins' 

Article 246 __ Note 2 

< 5 ) [AIR V 26] (FC). (The interpretation of British North America 
Act, 1«C7, has given rise to analogous questions.) 
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on appeal by the Judicial Committee. Many of these cases were 
cited in the course of the argument. The decisions of Canadian 
and Australian Courts are not binding upon us, and still less those 
of the United States, but, where they are relevant, they will 
always be listened to in this Court with attention and respect, as 
the judgments of eminent men accustomed to expound and illumino 
the principles of jurisprudence similar to our own; and if this Court 
is so fortunate as to find itself in agreement with them, it will 
deem its own opinion to be strengthened and confirmed. But there 
are few subjects on which the decisions of other Courts require to 
be treated with greater caution than that of federal and provincial 
powers, for in the last analysis the decision must depend upon the 


words of the constitution which the Court is interpreting; and since 
no two constitutions are in identical terms, it is extremely unsafe 
to assume that a decision on one of them can be applied without 
qualification to another. This may be so even where the words or 
expressions used are the same in both cases ; for a word or a 

phrase may take a colour from its context and bear different 
senses accoidingly.” 


See also the undermentioned cases. 2 


See also Note 8. 


3. Retrospective eifect—See Art. 215, Note 2. 


3a. Limitations on legislative powers.—Although the words 
“subject to the provisions of this Constitution” which occur at the 
beginning of Art. 245 do not occur in this article, those words govern 
this article also and the legislative power conferred by it can only bo 

exercised subject to the other provisions of the Constitution. 1 See for 
instance Art. 85. 

See for fuller discussion Art. 245, Notes 18 and 1G. 

2. 1911 F C 47 (01) [AIR V 28] (FC), Subrahmanyan v. Mutkuswami. (Foreign 
decisions may be seen for the general principles laid down.) 

1941 .Mad 913 (91b) [AIR V 2:>] (DC), Province of Madras v. Paidanna. (In 
interpreting the Government of India Act the Court can only have regard to the 
provisions contained therein and cannot reier to the Act of the South Australian 
Parliament since the Constitution of the Australian Commonwealth has been 
built on ditirent lines from those of the Inlian Constitution. But this doe 3 not 
preclude the Court from examining the judgment of the JLligh Court of Australia 
while interpreting the Government of India Act.) 


Article 246 — Note 3a 

1. 1955 S C 540 (547) [(S) AIR V 42 C 83]: (1955) 2 S C R 164 (SC), Umeg Singh 

v. State oj Bombay . (Under Art. 246 State Legislature was invested with power 

to leg .-late on topics enumerated in Lists II & 111 of Seventh Schedule and this 

power was by virtue of Art. 215 (1) subject to the provisions of the Constitution. 

The Constitution itself laid down the fetters or limitations on this power, e.g. 
Art. 303 or Art. 286 (2).) 
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4 - Distribution of legislative power between Union and 
State Legislatures. _ Article 246 also in a sense deals with the 
distribution of legislative power between the Union and the States. 
That article deals with the territorial aspect of the question and 
states what are the territorial limits of the jurisdiction of the Union 
and State Legislatures as regards their legislative functions. This 
article deals with the distribution of legislative powers between the 
Union Legislature and the State Legislatures as regards the subjects 
of legislation. Such a distribution is an essential feature of any 
federal constitution. As seen in Note 1, even under the Government 
o India Act, 1919, there was a division of legislative subjects into 
centra 1 and provincial under the Devolution Rules made under 
. 45A of the Act. But this division was purely a matter of adminis 
trative convenience and not of legislative competence. The position 
changed under the Government of India Act, 1935, with the advent 
of federation, and the distribution of legislative power between the 
Centre and the Provinces became a matter of legislative competence 
involving questions of ultra vires and intra vires. Under the Govern¬ 
ment of India Act, 1919, if any doubt arose as to the list under which 
any particular subject fell, the matter was decided by the Governor- 
General in Council. But in a federal system, such a question cannot 
be disposed of by the central Executive but will have to be referred 
to the Courts, for federalism means the triumph of legalism. 

As regards the method of distribution of legislative powers, the 

Constitution follows the method in the Government of India Act 

1935. There are three legislative lists in Sch. VII, enumerating the 

legislative subjects :,List 1 (Union List), List 2 (State List) and List 3 
(Concurrent List). 

With regard to the subjects enumerated in List 1 (the Union 

List), the Parliament has exclusive power of legislation, oven where 

there is overlapping and where a matter is covered by the enumerated 

subjects in the Union List as well as in either of the two other Lists 

the exclusive power of legislation belongs to the Union Parliament 
(Art. 246 (l)). 

With regard to the matters enumerated in State List or List 2 of 
Sch. VII, the State Legislature will have exclusive jurisdiction 
provided that the matter is not covered also by the Union List or the 
• Concurrent List. If the matter is covered both by the Union and 
the State Lists, then, as stated above, the Union has exclusive legis¬ 
lative power. If the matter is covered both by the State List and the 
Concurrent List, then it must be treated as a concurrent field of 
legislation and the State will not have exclusive legislative power 
v ith regard to it. Thus, the State will have exclusive legislative 
power only where the matter falls within the State List as an 
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enumerated subject and does not fall within the Union List or the 
Concurrent List. 

As regards the matters in the Concurrent List, if a matter falls 
both in the Concurrent List and the Union List, the Union Parlia¬ 
ment will have exclusive power to legislate in respect of it. If a 
matter falls exclusively in the Concurrent List or both in the 
Concurrent List and State List, it will constitute a common field for 
the operation of both the Central and State Legislatures. 1 

The position may also be summed up as follows : Where the matter 

is exclusively covered by the Union List, the Union Parliament has 

exclusive legislative power. Where the matter is covered exclusively 

by the State List, the State Legislature has exclusive legislative 

power. Where the matter is covered exclusively by the Concurrent 

List, both the Union and State Legislatures have the power of 

legislation. In case of overlapping the following positions can be 
bo imagined : 

(A) Matter falling within all the three Lists — In such a case the 
Union Parliament has the exclusive power. 

(P) Matter falling in Lists 1 and 2-Tbe Union has exclusive 
power, 

(C) Matter falling in Lists 1 and 3—The Union has exclusive 

power. 

(D) Matter falling both in Lists 2 and 8_I5oth the Union and the 
States have concurrent power. 

Where any matter is not covered by either of the three lists, 

the legislative power will belong exclusively to the Union Parliament. 2 * 
(Art. 248.) 

in case of inconsistency between a Central or State law on a 
matter on which both the Central and State Legislatures have power 
to legislate, the Central law will prevail. (See Art. 254.) 


Article 246 — Note 4 

1. 1949 Mad 481 (489) (Pr 15) [A.Ill V 3G 0 220] : ILR (1949) Mad 739 : 50 Cri 
L Jour 684 (FB), In re S. if. Nathaniel. (AIR 1947 P C 60 (PC), Rel. on ) 

1955 Pat 470 (471) (Pr 7) [AIR V 42 G 124] : 1955 Cri L Jour 1616, Fateh Singh 
v. State. (Bihar Waqfs Act (8 of 1948), S. 53, i. not ultra vires - Bihar Legisla- 

;° r ® ““ in T petent 10 Ief ? islate “bout trusts and trustees within the State of Bihar: 
(Sch. VII List III Item 10).) 

0 A '' 728 (733 > < Pr 2 °) [AIR V 41 O 289] : 1954 Cri L Jour 1485 : ILR 
( 954) 2 All 191 (DB), Durgeshwar v. Secretary Bar Council. (State Legisla¬ 
ture has no power to legislate on a matter which is not covered by List II or 
18 Adopting a law made by another Legislature is not a matter to be 

oun in Lists II and III. Therefore no law made by a State Legislature can be 
Justified on the ground that though it is not with respect to any of the matters 

LegLr't ^ k' BtS 71 an ^ 13 sim P‘y adopting a law validly made by another 
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Where legislative power with regard to certain subject is vested 

m the State Legislature, it is not preluded from exercising such 

power merely because the proprietary right in respect of the matter is 

vested in the Union. 3 In this connection the following observations 

from the Attorney.General for the Dominion of Canada v. Attorneys. 

General for the Provinces of Ontario, Quebec and Nova Scotia* may 
be quoted : 

“It must also be borne in mind that there is a broad distinc¬ 
tion between proprietary rights and legislative jurisdiction. The 
fact that such jurisdiction in respect of a particular subject-matter 
is conferred on the Dominion Legislature, for example, affords no 
evidence that any proprietary rights with respect to it were trans¬ 
ferred to the Dominion. There is no presumption that because 
legislative jurisdiction w r as vested in the Dominion Parliament 
proprietary rights were transferred to it.” 

On a matter on which the State Legislature has power of legis¬ 
lation, an Act passed by the State Legislature will prevail over 

pre-existing laws in force in the State in case of conflict with such 
laws. 6 

Where a subject falls within the exclusive field of Central 
? Legislature, the State Legislature cannot make a law about it even 
though there may be no central law dealing with the subject. 6 

3. 1954 Mad 291 (301) [AIK V 41 C 125]: ILR(’953) Mad 1175 (DB), A M. S. S. 

V. M. & Co. v. State of Madras. (Entry 21 in State List is sufficient to clothe 
the State Legislature with powers to enact laws in respect of fisheries in terri¬ 
torial waters, notwithstanding that they vested in the Union.) 

4 . (1898) } 898 App Cas 700 (709) : 67 L J P C 90. 

5. See 1941 Pat 99 (102) [AIR V 28] (DB), Sagarmal v. Bhuthu Ram. (Case under 
Government of India Act, 1935 — The new law will override the old, even 
though the old may be central legislation.) 

1939 Pat 49 (53) [AIR V 26] (DB), Muhammad Yunus v. Champamani Bibi . 
(The scheme of the Government of India Act, 1935, is that when a Provincial 
Legislature makes laws regarding matter in the Provincial Legislative List 
those laws will prevail notwithstanding that they may be repugnant to a previ¬ 
ous all-India Act. The subject “money-lenders and money lending” is on the 
Provincial Legislative List. Prima facie therefore the Bihar Money-lenders 
Act must prevail within the Province.) 

(1882) 7 App Cas 136 (147) : 51 L J P C 26, Dobie v. The Temporalities Board. 
(The powers conferred by S. 129 of the British'North America Act upon the 
Provincial Legislatures of Ontario and Quebec to repeal and alter statutes of 
the old Parliament of the Province of Canada are made precisely co-extensive 
with the powers of direct legislation with which th<se bodies are invested 
by the other clauses of the Act of 1867.) 

6. 1943 P C 76 (80) [AIR V 30] (PC), Att. Gen. Alberta v. Att. Gen. Canada . 
((1898) 1898 App Cas 700 Att. Gen. for the Dominion of Canada v. Att Gen . 
for the Provinces of Ontario , Quebec and Nova Scotia , Rel. on.) 

(1899) 1899 App Cas 626 (628) : 68 L J P C 148, Hadden v. Nelson and Fort 
Sheppard Ely. Co. 
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<< 


5. Exclusive power.”_Under cl. (l) of this article, “exclu¬ 
sive power” of legislation is conferred on the Parliament in certain 
cases, and similarly exclusive power of legislation is conferred on the 
State Legislatures in certain other cases under cl. (d) of the article. 
^Exclusive power” is not the same as absolute power. 1 The word 
exclusive” in this article has nothing to do with the question of 

delegation of legislative power by the Legislature and refers only to 
the distribution of legislative power. 2 

Under Art. 2Sf> (2), Parliament has power to authorise or vali¬ 
date the levy of sales tax by a State on inter-State sales, though sales 
tax is an exclusively ‘State’ subject under the Constitution. Such 
legislation by Parliament would be Ultra vires as the provisions of 
Art. 24G are, by virtue of the opening words of Art. 245. subject to 
the provisions of the Constitution. 3 

6. Predominance of Parliament. — As seen in Note 4, 
when a matter falls within the Union List, the Union Parliament 
has exclusive legislative power witli regard to it, notwithstanding 
that the matter may be covered also by either or both oi the other 
two lists (cl. (l)). la The position was similar under the Government 
of India Act, 1925, also. 1 Under the Canadian Constitution also, the 
law is similar and in case of overlapping of powers between the 
Dominion and the Provincial Legislatures, the authority is to be 
regarded as exclusively vested in the Dominion Legislature. 2 

(1898) 1S98 App Cas 700 (713): 67 L J P C90, Attorney-General for the Dominion 

of Canada v. Attorneys General for the Provinces of Ontario, Quebec and Nora - 
scotia. 

Article 246 — Note 5 

VS? 3 * (37 ’ 38) (Pr3 4 - 6) t AIR V « C 12] : 1954 Cri L Jour 63 : 
LK (10./S) Trav-Co 1073 (Dli), George v. State of Travancore-Coclun. (Power 

of State Legislature under Art. 246 (3) is subject to Art. 304 (b) Proviso ) 

u'ToZ'JZT v 33 0 1821: ILlt ll352)2 41115 «*•-. iw* 

VJ 5 ,*/ W "* v “° 8 « : 113551 Vm,Sin, A 

Article 246 — Note 6 

nb 723 (73 °' 7:!1) (Pr 9) t- UU V 41 C 23g ] : 1934 Cri L Jour 1 H5 : 

fnllin" b nl ^ r'' ^ ° 1 (DU) ’ Durgeshwar v - Secretary Par Council. (Matter 
- bHt l “ Llst I anl List III _ Parliament has exclusive power _ Matter 

r Ll “ 111 *-* *• -»•< ■■*» 

I 917 f T C “ (G5 > (Fr 39 > t Alri V 34 C 14]: 1947 F C R 28: ILR (1947) Kar (PC) 

194.3 p c 98 noofuiuv*’ P ] raf “ Ua Kumar v ' Dank °f Commerce, Khulna. 

K MFC) 153 Jo r U V 32] h 72 Ind A PP 91 : 1915 * C It 179 : ILR (1943, 
1939 i P P 1 ( Cover nor-General in Council v. Madras Province. 

Z*2 [AIR V 2?5: 1340 Boot 777: 42 Cri L Jour 74 (SB), 

’^orny-Ge^rau/canSa^ 1 R V 26] (PC)l attorney-General of Alberta v. 

Lind. Con. D.F, 10. 
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The object of providing for the predominance of the legislative- 
power of the Parliament in case of conflict of the spheres of action, 
allotted to the Parliament and the State Legislatures is to avoid the 
coming into existence of the inconsistent laws which would be the 
' result if it were held that in case of overlapping both Legislatures^ 

; have the P°wer of legislation. The Constitution-makers must be 
supposed to have done their best to avoid an overlapping of powers 
between the Parliament and the State Legislatures. But at the same 
time, out of abundant caution they have provided for a solution of the 
difficulty that may arise in case of overlapping. Eeferring to the 
corresponding provision of S. 100 of the Government of India Act, 

1935, Gwyer, C. J., observed as follows in Subrahmanyan v. 
Muttuswami : 3 

“Section 100 (3), Constitution Act, provides that a Provincial; 
Legislature has the exclusive power of legislating with respect to 
the matters enumerated in List 2 of the Provincial Legislative List.. 
But this power is expressly stated to be subject to the provisions of 
S. 100 (l), which give an exclusive power to the Federal Legis¬ 
lature to legislate with respect to the matters enumerated in 
List I of the Federal Legislative List. Hence, though Parliament 
has no doubt done its best to enact two lists of mutually exclusive 
powers, it has also provided, ex majori cautela , that if the two sets 
if of legislative powers should be found to overlap, then the federal 
'legislation is to prevail. And the reason for this is clear. However- 

1914 P C 174 (176) [AIR V 1] (PC), John Deere Plow Co. Ltd. v. T. F. Wharton. 
(Toe general power conferred on the Dominion by S. 91 of the British North 
America Act to make laws for the peace, order and good government of Canada 
extends in terms only to matters not coming within the classes of subjects' 
assigned by the Act exclusively to the Legislatures of the Provinces. But if the 
subject-matter falls within any of the heads of S. 92, it becomes necessary to 
see whether it also falls within any of the enumerated heads of S. 91, for if so. 
by the concluding words of that section it is excluded from the powers conferred, 
by S. 92.) 

[See 1943 P C 76 (80) [AIR V 30] (P C), Att.-Gen. of Alberta v. Att-Gen. of 
Canada. (Legislation coming in pith and substance within one cf the classes 
specially enumerated in the Central List is beyond the legislative competence' 
of the Provincial Legislatures : Attorney-Gen. for the Dominion of Canada v. 
Att-Gen. for the Provinces of Ontario , Quebec and Novascotia , (1*98) 1898 
App Cas 700 (715), Bel. on.) 

1941 F C 47 (50) [AIR V 28] (FC), Subrahmanyan v. Muttusivami. (As inter¬ 
preted by Privy Council, British North America Act presents an exact analogy 
— AIR 1921 P C 148, Bel . an.) 

(1907) 1907 App Cas 65 (68) :76 L J P 0 23, Grand Trunk Bly. of Canada v. 
Att.-Gen. of Canada . (“There can be a domain in which Provincial and Domi¬ 
nion legislation may overlap in which case neither legislation will be ultra 
vires, if the field is clear; and if the field is not clear, and in such a domain 
the two legislations meet, then the Dominion legislation must prevail. 1 ’)] 

3. 1941 F C 47 (50) [AIR V 28] (FC). 
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carefully and precisely lists of legislative subjects are defined, it is 
practically impossible to ensure that they never overlap; and an 
absurd situation would result if two inconsistent laws, each of equal 
validity, could exist side by side within the same territory.” 

I- 

But tne priority of the power of Parliament over that of the 
State Legislature must be invoked only as a last resort, when it is 
not possible fairly to reconcile the enumerated powers of the two 
Legislatures. 1 (See also Notes 7 and 8.) In this connection, the fol¬ 
lowing passage regarding 8. 100 of the Government of India Act, 
1935, corresponding to this article, may be quoted from the judgment 

of the Privy Council in the Governor-General in Council v. Province 
of Madras : 5 

“The third reason thus stated rests on the opening words of 
S. 100 (l), Constitution Act, ‘Notwithstanding anything in the two 
next succeeding sub-sections’ and the opening words of 8. 100 (3) 
'Subject to the two preceding sub-sections.’ Their Lordships do not 
doubt that the effect of these words is that, if the legislative 
powers of the Federal and Provincial Legislatures, which are 
enumerated in List 1 and List 2 of Sen. VII, cannot fairly be 
reconciled, the latter must give way to the former. But it appears 
to them that it is right first to consider whether a fair recon¬ 
ciliation cannot be effected by giving to the language of the Federal 
Legislative List a meaning which, if less wide than it might in 
another context bear, is yet one that can properly be given to ir, 

and equally giving to the language of the Provincial Legislative’ 
List a meaning which it can properly bear.” 

I he predominance of the legislative power of the Parliament 
over that of the State Legislature in case of overlapping of powers as 
enumerated in legislative lists means that in such cases the legislative 
power vests exclusivclij in the Parliament and not that in case of 
. repugnancy between the State law and the law made by the Parlia- 
ment the latter should prevail. In other words, the State Legislature 
as no power at all to legislate in such cases and no question of 

Sr- Can , arise - Tho inc ompetency of the State Legislature to 

.ItiLT r 1 ” n °“ **•»« •*» «“> of a law 

made by the Parliament. This has been seen in Note 4. 

entitle it m 0(1 °>n inant legislative power of the Parliament does not 
e ntitle it to directly repeal any State law « 

Km (P C^mivc? G 18 V 32] . : 72 lDd APP 91 : 1945 F ° 14 179 : ILK < 1945 ) 

5. 1945 P c 98 linm rATT)'\r >1 Q ( i enCrai in ( ~' ouncil v * Madras Province . 

Ear i,. ZH V “1 1 » fd APP 91 : IMS F 0 BIT. : ILS ,1945, 

*•££? ! £ *"’*■ y 13651 "aiPOB, 

Canada ha, no authorilf coif" ’’f dominion. 1T1 e Dominion Parliament of 

only conferred upon it by the British North America Act 
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Within their allotted spheres, the Parliament and the State 
Legislatures are co-ordinate authorities and the State Legislatures are 
not in any sense subordinate bodies under the Parliament . 7 

(See also Art. 254, Note 12.) 

7. Interpretation of legislative entries — General 
principles. — The general principles as to interpretation of the 
Constitution, which have been discussed in Preamble, Note 5, will 
apply to the interpretation of legislative entries also. The following 
rules may be specially noted in connection with the interpretation of 
entries in the legislative lists : 


Entries in legislative lists must prima facie be given a broad 
and compreh ensive interpretation, 1 but should not be unduly 

to repeal directly any Provincial statute, whether it does or does not come 
within the limits of jurisdiction prescribed by 8. 92—Accordingly, the Canada 
Temperance Act, 1886, so far as it purported to repeal the prohibitory clauses 
of the old Provincial Act of 1861 was ultra vires the Dominion.) 

7. (1924) 1924 App Cas 328 (.-43): 93 L J P C 137, Attorney.General for Ontario 
v. Reciprocal Insurers. (“Within the spheres allotted to them by the Act 
(Britisn North America Act) the Dominion and the Provinces are rendered in 
general principle co-ordinate Governments.” — Per Lord Haldane in AIR 1921 
P C 118 (P C) quoted.") 

(1892) 1892 App Cas 437 (411, 412, 443) : 61 L J P C 75, Maritime Bank of 
Canada v . New Brunsxoiclc. (The Provincial Legislature does not occupy the 
subordinate position. It derives no authority from the Government of Canada 
and its status is in no way analogous to that of a municipal institution, which 
is an authority constituted for purposes of local administration. It possesses 
powers, not administrative merely, but of legislation, in the strictest sense of 
that word, and within the limits assigned by S. 92 these powers are exclusive 
and supreme.) 

Article 246 — Note 7 

1. 1955 S C 534 (520) (Pr 30) [(S) AIR V 42 C 82] : (1955) 2 S C R 303 (SC), 
Amar Singhji v. State of Rajasthan. (Rajasthan Land Reforms and Resump¬ 
tion of Jagirs Aot (6 of 1952)—Although there is uo specific entry relating to 
“resumption” of lands in Sch. VII, List II, Entry 18 would cover the Act; but 
in pith and substance, the Act deals with ‘acquisition’ though entitled 
“Resumption” Act and falls under Entry 36, List II.) 

? 1955 S C 58 (61) (Pr 6) [(S) AIR V 42 C 14] : 1955 S C R 829 (SC), Navin- 
chandra v. Commr. of JT.-2 7 ., Bombay. (“The cardinal rule of interpretation i 3 
that words should be read in their natural and grammatical meaning subject to 
^ this rider that in construing words in a constitutional enactment conferring 
> legislative power the most liberal construction should be put upon the words so 
that the same may have effect in their widest amplitude.”) 

1941 F C 16 (32) [AIR V 28] (FC), United Provinces v. Atiga Begum. 

1954 Punj 167 (171) (Pr 13) [AIR V 41 C 86] (FB), Bhagirath v. State of 
Punjab . (All the provisions of the Punjab Security of Land Tenures Act are 
concerned with rights in or over land, land tenures, the relation of landlord 
and tenant and collection of rents and the Act therefore clearly falls under 
Item 18, List 2, Schedule 7.) 

1955 Assam 249 (260) (Pr 23) [(S) AIR V 42 C 59] (SB), H. P. Barua v. State of 
Astam. 
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stretched. 2 (See also Notes 8, 9, 14 and 15.) 

Although the provision for residuary powers indicates that the 
entries in the three legislative lists are not exhaustive, it must be 
remembered that the residuary powers must be invoked only as a 
last resort because the lists are so comprehensive that it would only 
be extremely rare cases that would not be covered by them at all. 3 

All legislative heads must be reasonably construed and a power 
to legislate as to principles on 'which compensation for property 
acquired or requisitioned for public purposes is to bo determined 
(Sen. VII, List 3, Entry 42) does not include the power to legislate 
for the non-payment of compensation at all. 1 

In determining whether an Act falls within a certain legislative 
entry or not, the preamble to the Act is not conclusive. 5 

{ 1955 Pat 1 (i rs. 10, 11) [IS) AIR V 4*2 C l] : ILK 33 Pat 690 'SB), Brij 

Bunk an v. ,S'. D. 0. Siwan . (None o£ the items ii any of the lists is to be 
;rea<l in a narrow and restricted sense — Bihar Land Encroachment Act (31 of 
I960) is covered by Sen. VII List II Entries 18 and 65 and is within the com- 
peteuce of the State Legislature.) 

1 [Sec 195 t S 0 83 (SO) (l>r 11) [A.IR V 40 C 23] : 1953 Cri L Jour 525: 1953 
SUL 319 . ILL 1953 Punj 039 (SC), Darshan Singh v. Slate of Punjab . 
( liade and commerce” n S. 1 of Essential Supplies (Temporary Powers) Act-, 
1940, includes export and order placing restriction on export can be passed 
undei the Act — JIeld t East Punjab Cotton Cloth and Yarn (Regulation of 
Movement) Order, 1947, provisions prohibiting export of cotton cloth and vain 
J outside India not lOtra vires.) 

' (1819) 4 Law Ed 579 (GOi) : 4 Wheat 316 (407), M’CuUoch . v. The Stale of 
Maryland. (Chief Justice Marshall : “We must never forget that it is a 
Constitution we arc expounding.”)] 

2. See 1946 Bom 210 (233, 234) [AIR V 33 C 59]: ILL (19-4G) Bom 517, Tan Bug 

Taim v. Collector of Bombay. (‘Acquisition of land’ does rot include requisi¬ 
tioning thereof.) 

.* 3. 19*1 F C 16 (32) : [AIR V 23] (FC), United Provinces v. Atiqa Begum. (Gov¬ 
ernment of India Act, 1935, List II, Entries 21 & 2, cover the subject of U. P. 
Regularization of Remissions Act, 14 of 1938.) 

1955 Bom 1 (0) (Pr 9) [(d) AIR V 43 C 1] : ILR (1955) Bom 680 (DB), Stale of 
Bombay v. Chamavbaugivalia. 

4 * 1 r) * S ° 252 ( 27? ) < Pr G °) [AIR V 39] : 1952 SCR 889, 1020 & 1056: 31 Pat 
nG5 (SC), State of Bihar v. Kameshwar Singh. (List III, Entry 42—“Principles 

whah campon-ration for property acquired i3 to be determined”_Power docs 

not include power to legislate for non-payment— United. Provinces v. Atigua 
>( yam, AIL 1911 I? G 16 (FC), distinguished on the ground that the entries in 
t mt case are not in pari materia to Entry 42—Attorney-General for Ontario v. 
Attorney-'}eneral for the Dominion , (1896) 1896 Apo Cas 348, holding that 
power to regu.ate does not include power to prohibit, held to be more analogous.) 

L 3ut see 1952 All 83 (89) (Pr 4) [AIR V 39 C 29] <DB*, Mt. Oovindi v. State of 
^ - ttar I radesh. (Not good law after AIR 1952 S O 252 (SC).)] 

I 1,J0 ° F 0 07 (69) (Pr 8) [AIR V 37 C C] : 1919 F C R 657 : 51 Cri L Jour 

. 7iCX v * Basudeva. (Whilst a statement in the preamble of a statute a 3 

ultimate objective may be tueful as throwing light on the nature of the 
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Strict construction should be placed on those provisions of the 

\ Constitution which go to curtail the liberties of the subject or impose 

burdens and obligations upon him. Therefore, the entries in the 

lists of Sch. VII should not be so construed as to deprive the subject 

of his liberties or to impose burdens or obligations upon him beyond 

those which are warranted by the words used, in spite of the entries 

in the lists being read as extending to all ancillary or subsidiary 

matters which can fairly and reasonably be said to be comprehended 
in the same. 0 

Although general principles of construction of statutes are appli 
cable to the construction of the Constitution, yet, where the context 
e nitely indicates that a constitutional provision was not drafted 
according to a certain general principle, such principle will not 
apply.' Thus, it is a general principle of the construction of statutes 
that when two words or expressions are coupled together one of which 
generally includes the other, the more general term is used in a sense 
excluding the specific one. But in Nanikka Sundara Bhattar v. 
R. S. Nayudu, 8 it was held by the Federal Court that this principle 
was not kept in view in drafting of a large number of items in the 
legislative lists of Government of India Act, 1935. Spens, C. J., 
observed as follows : 

It is true that the general principle referred to earlier in 
this judgment and taken from Maxwell on the Interpretation of 
Statutes may often properly be applied. But all such general 
■ principles of construction must yield to definite indications in the 
context that the portions of an enactment to be construed have 
not been drafted on the basis of any such principle. In our opinion 
it is only necessary to consider in detail a number of entries in 
the lists in Sch. VII to come to the c onclusion that so far from 

I matter legislate! upon an! must undoubtedly be taken into consideration, it 

; cannot be conclusive on a question of vires , where the Legislature concerned has 

powers to legislate on certain specified matters only. The Court must still see in 

; such cases whether the subject-matter of the impugned legislation is really 
' within those powers.) J 

|6. 1946 Bom 216 (234) [AIR V 33 0 59] : ILR (1946) Bom 517, Tan Bug Taim 
v. Collector of Bombay. (Government of India Act, 1935, Sch. VII, List II 
Entry 9, which deals with acquisition of property does not give power to make 
law for requisitioning thereof.) 

7 . 1947 F C 1 (4) (Pr 6) [AIR V 34 C 1] : 1946 F C R 67 : ILR (1946) Kar (FC) 

27 (FC), Manikhasundara Bhattar v. R. S. Nayudu. 

8. 1947 F C 1 (Pr 6) [AIR V 34 C 1] : 1943 F C R 67 : I L R (1946) Kar (FC) 27 
(FC). (Government of India Act, 1935, List II, Entry 34, “Charities” includes 
religious institutions like temples — Though religious endowments are men¬ 
tioned, that does not limit the meaning of “charities’ which is wide enough to 
include religious institutions—Hence Madras Temple Entry Authorisation and 

Indemnity Act, 1939 is intra vires the Madras Legistature—Confirming on 
appeal AIR 1945 Mad 211.) 
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the principle referred to having been kept in view throughout the 
drafting of these lists, a very different principle has in fact been 
adopted in a large number of cases. In such last mentioned cases, 
it seems to us that the entries start with the use of some term or 
phrase of very general and far-reaching conception, and that then 
such term or phrase is followed by a number of words or phrases 
with meanings which might well be included in the meaning of the 
opening term or phrase, if that had been left to stand alone, or 
with meanings indicating a somewhat different approach to the 
subject of legislation intended to be included in the opening term 
or phrase. Such additional words and phrases are added for the 
purpose of removing doubts as to the wide scope ot the meaning 
of the opening term or phrase. The subsequent words and phrases 
are not intended to limit the ambit of the opening general term 
or phrase but rather to illustrate the scope and objects of the 
legislation envisaged as comprised in the opening term or phrase, 
in List 1, Entries Nos. 3, 7, 20 and 33; in List 2, Entries Nos. 4, 
13, 18, 19, 20, 21 and 27; in List 3, Entries Nos. 10, 18 and 27, 
may ail be referred to as instances of entries where the meaning 
of the opening general term or phrase is not intended to be cut 
down by anything that follows, unless expressly so provided, as for 
instance, by the last words of Entry No. 10 of List 3. In some 
instances, that this is the proper principle of construction of entries 
in the lists is made clear by the opening term or phrase being 
followed by the expression ‘that is to say’ or the use of the word 
‘including’. But these additional helps to construction are by no 
means always used in entries of this description. Cf. Entry No. 27 

• T n n 

m List 3. 


The various entries in Lists 1 to 3 are not powers of legis¬ 
lation but f ields of legislation. Where one entry is made subject to 
another entry, all that it means is that out of the scope of the 
former, a field of legislation covered by the latter entry has been 
reserved to be specially dealt with by the appropriate Legislature. It 
docs not import any limitations on the power of the Legislature 
acting within the field denoted by the former entry. 

Thus, List, 2, Entry 36 runs : “Acquisition or requisitioning of 

property.subject to the provisions of Entry 42 of List 3.” 

Entry 42 in List 3 reads : “Principles on which compensation for 

property acquired or requisitioned.is to be determined.” The 

words “subject to the provisions of Entry 42 of List 3” in Entry 36 
of List 2 do not mean that the State Legislature cannot make a law 
under that entry unless it provides for the payment of compensation. 
‘I he words only mean that the power to lay down the princi¬ 
ples according to which compensation must be determined is a 
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concurrent power and not a power of the State Legislature 9 

Definitions given by eminent text book writers like Mill may be 
considered in interpreting the provisions of the Constitution, as such 
definitions embody the common understanding of persons knowing 

the subject and may therefore be presumed to have been present to 
the minds of the makers of the Constitution 10 

CourtYf 2 ^ T<° r SpiHt A0tn * WaS held b r the Federal 

Couit that the proposal for the Indian Constitutional Reforms, com¬ 
monly known as the White Paper, and the Report of the Joint Select 
Committee thereon were historical facts and their relation to the 
Government of India Act, 1935, was a matter of common knowledge 
to T\hich the federal Court was entitled to refer. 

In V. M. Syed Mohammad and Co. v. State of Andhra 12 it was 
held by the Supreme Court that in interpreting the entries in the 
legislative lists in the Government of India Act, 1935, the intention of 

the Constituent Assembly as expressed in the entries in the legislative 
lists of the present Constitution cannot be a safe guide inasmuch 
as the Government of India Act, 1935, was the work of a totally 
different body, namely, the British Parliament. 


The words that is to say” in the several legislative entries are 
merely il lust rative a nd not words of limitation. 13 

V- K 2 n C IT, (Pl ' 4 2)[ATprV39]7l952^CR 889. 1020 and fo 3 6: I LB 3! Pal 

5bo (6 C), State of Lihar v. Kameshwar Singh. (The condition as to payment 

of compensation for property compulsorily acquired for public purpose cannot 
be inferred from legislative entries—See Art. 31, Note 10 ) 

^Pradl ^ (89> (Pr 4> [AIR V ^ ° 291 (DB) ’ GMi V ‘ Slate °f Uttar 


10 ; ,} 939 F „ C . 1 < 35 > £ AIK V 2 °3 < FC >. ^ re C. P. Motor Spirit Act. (Meaning 
of excise in Government of India Act, 1935, Sch. VII, List I, Entry 45 ) 

11 . 1939 F C X (9) [AIR V 26] (FC). (Gwyer C. J. _ Ta.es on sale of commodi- 

Ues and turnover appeared in the White Paper as a suggestion for possible 

somces of provincial revenue and the suggestion was approved without comment 
by the Joint Select Committee.) 

jf 12 ‘ 1954 S 0 314 < 315 ) ( p r 3) [AIR V 41 C 75] ; 1954 SCR 1117 (SC). (The 

argument that List II, Entry 51 of present Constitution indicated that under 

Government of India Act, List II, Entry 48, there was no power to tax purchase 
is fallacious.) 

i t See h°wever 1954 Bom 204 (205) (Pr 4) [AIR V 41 C 53] : ILR (1954) Bom 
434 (DB), A. C. Patel v. Vishwanath. (In construing the various entries in 
Sch. 7, Government of India Act, 1935, it is permissible to rely on a correspon¬ 
ding entry in the Constitution of India to show what was the intention of the 
Constitution-makers, because it is well known that the Constitution was based 
upon the Government of India Act and the Court must look at the Constitu¬ 
tional history in order to construe expressions used in the Government of India 
Act and in the Constitution.)] 

13 . 1942 F C 17 (19, 20) [Alii V 29] : 43 Cri L Jour 431 (FC), Bhola Prasad v. 
Emperor. (The words “that is to say, the production, manufacture, possession, 
tiansport, purchase and sale of intoxicating liquors, opium and other narcotic 
drugs” in Sch. 7, List 2, item 31, Government of India Act, 1935, explain or 
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Conflict of juris- 


8. Interpretation of legislative entries _ 

dictions—The Constitution of India is unique, like the Government 

jOf Mia Act, 1935, among the federal constitutions of the world, in 

ithe length and detail of its legislative lists which have been elaborated 

with a view to avoid, as far as possible, the assignment of residuary 

powers, by an exhaustive enumeration of legislative subjects. 1 In spite 

of this elaboration, however, the necessity for judicial determination, 

in particular cases, of the limits of the legislative authority of the 

respective Legislatures continues to exist, (as it existed under the 

Government of India Act). But this is inevitable in any federal 

constitution. 2 In Governor-General in Council v. Madras Province 

Lord Simonds, delivering the judgment of the Privy Council, observed 
as follows : 

‘Tn a federal Constitution, in which there is a division of 
legislative powers between central and provincial Legislatures, it 
appears to be inevitable that controversy should arise whether one 
or other Legislature is not exceeding its own and encroaching on 
the other’s constitutional legislative power.” 

In M’Culloch v. The State of Maryland* Chief Justice Marshall 
of the Supreme Court of America observed as follows : 

“This Government is acknowledged by all to bo one of 
enumerated powers. The principle that it can exercise only the 


illustrate and do not amplify or limit ths words “intoxicating liquors end 

narcotic drugs” immediately preceding them and cover the whole field of possi- 
. l)le legislation on the subject.) 

. v 1941 F C 16 (2o) [AIR V 2 b] (FC), United Provinces v. Atiqa Begum. (None of 
,the items in the list is to be read in a narrow or restricted sense. Each general 
; word should be held to extend to all ancillary or subsidiary matters which can 
fairly and reasonably be said to be comprehended in it. The power to legislate 
with respect to the collection of rents (List If, Entry 21) includes the power to 
egislate with respect to the remission o? rents as well as th ir collection, and 
the power to legislate with respect to fisheries (List II, Entry 21) would include 
t prohibition of fishing altogether in particular places or at particular times.) 

Article 246 _ Note 8 

1 • 1945 P C 98 dOl) [AIR V 32] : 72 Ini A PP 91 : 19:5 F 0 R 179 : I L R 

\r ' C) 15 * (PC) ’ Governor General in Council v. Madras Province. 

(Lot d Simonds -The Indian Constitution is unlike any that have been called 

° t eit Lordships' notice in that it contains what purports to be an exhaus. 

ive enumeration and division of legislative powers between the Federal and 
1 rovincial Legislatures.) 

1039 F C 1 ( 1 ) [AIR V 2G] (FC), In re C. P. Motor Spirit Act. (Seethe 
0 scivations of Gwyer C. J. regarding the Govt, of India Act, 1933.) 

• 1945 P C 93 (99) [ AIR V 32] : 72 Ind App 91 : 19 15 F C R 179 : I L 11 (1943) 

i c" 153 (PJ ), Governor General in Council v. Madras Province. 

193J I- C 1 (5) [AIR V 26] (FC), In re C. P. Motor Spirit Act. 

Far (PC) lo°i(VC) ^ ^ = ^ ^ ApP <J1 : 1915 F ° U 179 : 1 R < 19i V 

4. (1819) 4 Law Ed. 579 (601) : 4 Wheat 312. 
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powers granted to it, would seem too apparent to have required 
to be enforced by all those arguments which its enlightened friends, 
while it was depending before the people, found it necessary to 
urge. That principle is now universally admitted. But the question 
respecting the extent of the powers actually granted, is perpetually 
arising, and will probably continue to arise, as long as our system 
shall exist. In discussing these questions the conflicting powers of 
the general and State governments must be brought into view, and 
the supremacy of their respective laws, when they are in opposition, 
must be settled.” 

In determining such disputes, the Courts may refer to decisions 
bearing on other federations such as those of Canada, Australia and 
United States, although they must do so with great caution. 6 (See 
also Note 2.) 

The entries in the legislative lists overlap each other in a large 
number of cases. 6 (See also Note 14.) 

In John Deere Plow Co. Ltd. v. T. F. Wharton , 7 Viscount 
Haldane, in discussing the relation to each other of Ss. 91 and 92 
of the British North America Act, 1867 (which dealt with the 


*5. 1941 F C 47 (51) [AIR V 28] (FC), Subrahmanyan v. Muttuswami . 

1939 F C 1 (5) [AIR V 26] (FC), In re C. P. Motor Spirit Act . 

1939 Mad 861 (3C5) [AIR V 26] (FB), Nagaratnam v. Sheshayya, 
j 6 . 1947 P C 44 (47) [AIR V 34 C 10] (PC), Att . Gen. of Canada v. Att. Gen. of 
Quebec Province . (The classes of subjects looked at singly overlap in many 
respects.) 

1941 F C 16 (25) [AIR V 23] (FC), United Provinces v. Atiqa Begum. (The 
legislative subjects are not set out with scientific definition—Parliament seems 
to have taken a number of comprehensive categories.) 

1939 F C 1 (7) [AIR V 26] (FC), In re C. P. Motor Spirit Act. (Gwyer C. J _ 

“It appears then that the language in which the particular legislative powers 
which the Court is now considering have been granted to the Central and 
Provincial Legislatures respectively may bo wide enough, if taken by itself 
and without reference to anything else in the Act (Government of India Act, 
1935) to cover in each case a tax of the kind which has been imposed, whether 
it be called an excise duty, if imposed by the Central Legislature, or a tax on 
the sale of goods, if imposed by a Province.”) 

[See 1939 P C 53 (56) [AIR \ 26] (PC), Att.-Gen. of Alberta v. Att.-Gen. of 
Canada . (“The ‘classes of subjects’ enumerated, looked at singly, overlap in 
many respects”—(Observations regarding Ss. 91 and 92 of the British North 
America Act, 1867.)) 

(1883) 9 App Cas 117 (130) ! 53 L J P C 1, Hodge v. The Queen. (Subjects 
\J which in one aspect and for one purpose fall within Section 92, British North 
America Act, may, in another aspect, and for another purpose fall within 
S. 91, British North America Act — This principle is illustrated by Bussell v, 
The Queen , (1882) 7 App Cas 823 and Citizens Insurance Co. y. Parsons, (188) 

7 App Cas 96.)] 

7. 1914 P C 174 (176, 177) [AIR V 1] (PC). 
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legislative powers of the Dominion Parliament and Provincial 
Legislatures in Canada), made the following observations : 

Ihe language of these sections and of the various heads 
which they contain obviously cannot be construed as having been 
intended to embody the exact disjunctions of a "perfect logical 
scheme. The draftsman had to work on the terms of a political 
agreement, terms which were mainly to be sought for in the 
resolutions passed at Quebec in October, 1804. To these resolutions 
and the sections founded on them the remark applies which was 
made by this Board about the Australian Commonwealth Act in a 
recent case, Attorney-General for the Commonwealth of Australia 
v. Colonial Sugar Refining Co. Ltd.? that if there is at points 
obscurity in language, this may be taken to be due, not to un¬ 
certainty about general principle, but to that difficulty in obtaining 
ready agreement about phrases which attend the drafting of legis¬ 
lative measures by large assemblages. It may be added that the 
form in which provisions in terms overlapping each other have been 
placed side by side shows that those who passed the Confederation 
Act intended to leave the working out and interpretation of these 
provisions to practice and to judicial decision.” 

The above observations are applicable mutaiis mutandis to the 
entries in the three legislative lists of Sen. VII. 

Thus, whenever a dispute arises as to whether a particular piece 
of legislation is within the competence of the Legislature which passed 
it, the Court must determine what in pith and substance constitutes 
i the subject-matter of legislation and see, by comparing the language 
of the different entries that may possibly cover the case, under which 
particular entry it can be said most appropriately to fall. 0 In this 

3. (1914) 1911 App Cas 237 : 83 L J P C 151. 

j 9 - ^54 S 0 251 (252) [AIR V 41 C 55] : 1954 SCR 779 (SC), Rajahmundry E. 

S. Corporation v. State of Andhra. (Madras Electricity Supply Undertakings 

(Acquisition) Act (43 of 1949) in pith and substance is not an Act dealing witn 

‘Electricity’ covered by Government of India Act, 1935, Sell. VII, List III, 

Entry 31, but is an Act providing for the compulsory acquisition of a cornmer- 

c.al or industrial undertaking for which there is no specific legislative entry 

I an( l b0 tails under S. 104, Government of India Act, 1935.) 

f [See 1939 P C 53 (50) [AIR V 26] (PC), Attorney-General of Alberta v. 

Attorney-General of Canada. (Observations regarding Ss. 91 and 92 of British 

North America Act, 1867—It i3 necessary to compare the two complete lists of 

categories with a view to ascertaining whether the legislation in question 

.fairly considered falls prima facie within S. 91 rather than within S. 92. The 

next step in a case of diiliculty will be to examine the effect of the legislation; 

Union Colliery Company of British Columbia v. Bryden } (1899) 1899 App 
Cas 580, Hel on. 

I or that purpose tho Ccurt must take into account any public general 
J \ of which the Court would take judicial notice, and may in a 

proper cas^ require to be informed by the evidence as to what the effect of the 
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task, attempting to define in the abstract the exact scope of different 
legislative entries will be not only futile but will also be something 
not contemplated by the makers of the Constitution. To adapt the 
words of Viscount Haldane in the passage quoted above, the form in 
which the provisions in terms overlapping each other have been placed 
Bide by side shows that those who passed the Constitution intended 
to leave the working out of those provisions to practice and to judicial 
decision. In the same case 10 Viscount Haldane observed as follows : 

“The structure of Ss. 91 and 92, and the degree to which the 
connotation of the expressions used overlaps, render it, in their 
Lordships opinion, unwise on this or any other occasion to 
attempt exhaustive definitions of the meaning and scope of these 
expressions. Such definitions, in the case of language used under 
the conditions in which a constitution such as that under consi¬ 
deration was framed, must almost certainly miscarry. It is in 
many cases only by confining decisions to concrete questions which 
have actually arisen in circumstances the whole of which are 
before the tribunal that injustice to future suitors can be avoided. 
Their Lordships adhere to what was said by Sir Montague Smith 
in delivering the judgment of the Judicial Committee in Citizens 
Insurance Co. of Canada v. Parsons 11 to the effect that in dis¬ 
charging the difficult duty of arriving at a reasonable and practical 
construction of the language of the sections, so as to reconcile the 
respective powers which they contain and give effect to them all, 
it is the wise course to decide each case which arises without 
entering more largely upon an interpretation of the statute 
than is necessary for the'decision of the particular question 
in hand. The wisdom of adhering to this rule appears to their 
Lordships to be of especial importance when putting a construc¬ 
tion on the scope of the words ‘civil rights’ in particular cases. 
An abstract logical definition of their scope is not only, having 
regard to the context of Ss. 91 and 92 of the Act, impracticable, 
but is certain, if attempted, to cause embarrassment and possible 
injustice in future cases. It must be borne in mind in construing 
the two sections that matters which in a special aspect and for a 
; particular purpose may fall within one of them, may in a different 
aspect and for a different purpose fall within the other. In such 
cases the nature and scope of the legislative attempt of the 
Dominion or the Province, as the case may be, have to be examined 
with reference to the actual facts, if it is to be possible to determine 
under wh ich set of powers it falls in substa nce and in reality. This 

legislation will be. Clearly the Acts passed by the Provincial Legislature may 
he considered.)] 

10. 1914 P C 174(177) [ATP V 1] (VC), John Deere Plow Co. Lid. v. T. F . Wharton, 

11. (1881) 7 App Cas 96 (109) : 51 L J P C 11. 
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may not be difficult to determine in actual and concrete cases. But 
it may well be impossible to give abstract answers to general ques¬ 
tions as to the meaning of the words, or to lay down any inter¬ 
pretation based on their literal scope apart from their context.” 

Thus, each case must be dealt with on its own facts and circum¬ 
stances and an abstract definition of the scope of the different 
legislative entries is not contemplated. 12 While no general test appli- 
t I b of overlapping of powers may be possible, yet it 

may be comparatively easy to determine that a particular piece of 
legislation is an encroachment on forbidden territory. 13 

The following observations of Viscount Haldane in the same 
case 11 are also worth quoting here: 

“For the reasons already indicated, it is impracticable to 
attempt with safety definitions marking out logical disjunctions 
between the various powers conferred by Ss. 01 and 02 and 
between their various sub-heads inter sc. Lines of demarcation 
have to be drawn in construing the application of the sections to 
actual concrete cases, as to each of them individually the Courts 
have to determine on which side of a particular line the facts place 
them. But while in some cases, it has proved, and may hereafter 
prove, possible to go further and to lay down a principle of general 
application, it results from what has been said about the language 
of the Confederation Act, that this cannot be satisfactorily accom¬ 
plished in the case of general questions such as those referred to.’* 

As observed by Gwyer, C. J., with reference to the Government 
of India Act, 1935, in In re C. P. Motor Spirit Act}' 0 “the question 
before the Court is not how the two legislative powers are theoretically 


12. 1939 P C 53 (50) [AIR V 26] (PC), Attorney-General of Alberta v. Attorney- 
General of Canada. (Case from Canada — Whether a Provincial Act, which 
^indirectly interferes in some degree with ore of the powers of the Dominion, is 
' fov is not ultra vires must be determined in ea h ca e as it arises, for no general 
tea applicable to all cases can safely be laid dowrn : AIR 1911 P C 174 and AJR 
1921 P C 148, 1riel, on.) 

1331 P C 94 (95) [AIR V 18] : 32 Cri L Jour S99 (PC), Proprietary Articles 
I'rade Association v. Attorney-General of Canada. (Regarding Ss. 91 and 92, 
British North America Act, 1807.) 

19 j 4 P C li l \179) [AIR V 1] 'PC), John Deere Plow Co. Ltd. v. T. F. Wharton. 

^ ase regarding British North America Act, 1807.) 

1939 F C 1 (31) [AIR V 20] (FC), In re C. I\ Motor Spirit Act. 

(1881) 7 App Cas 90 (109) I 51 L J P C 11, Citizens Insurance Co. of Canada v. 
Parsons. 

> f ^ ^ ^ [AIR V 28] (PC), Attorney-General of Alberta v. Attorney• 

‘ General of Canada. (Similar observation iu AIR 1914 P C 174 (PC).) 

.1914 p o 174 (179) [AIR V l] (PC), John Deere Plena Co. Ltd. v. 2\ F. 
Wharton. 

15. 1939 F C 1 (7) [AIR V 26] (FC). 
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capable of being construed, but bow they are to be construed here and 
now in the Constitution Act.” 

In construing the entries in the legislative lists, it is the duty of 
the Court to try to reconcile them with each other in all cases of 
overlapping and to see that, as far as possible, none of the entries 
becomes a dead letter and the legislative power of each Legislature 
under the difierent entries is maintained. 10 

’ ^ 16 * 1951 S 0 318 < 322 ) < Pr 7 ) [AIR V 38 C 55] : 1951 S C R 6S2 (693) : 52 Cri 
L Jour 1361 (SO), State of Bombay v. F . N. Balsara. (Government of India 
Act, 1935, List I, Entry 19 can be reconciled with List II, Entry 31 —"Import” 
in former does not include ‘sale or possession, in latter.) 

^*1951 S 0 60 [AIR V 38 C 10] : 1951 S C R 51 (SC), State of Bombay v. 

Najottamdas. (This case is a good instance of how overlapping legislative 
entries should be reconciled. 

(Per Mahajan, Mulcherjea and Fazl Ali JJ.)—Ust II, Entry I, Govern¬ 
ment of India Act, 1935, includes jurisdiction but it deals with general’ jurisdic- 
tion. Specific entries dealing with jurisdiction, namely, List I, Entry 63 
List II, Entry 2 and List III, Entry 15, deal with power to make special provi¬ 
sions as to jurisdiction and powers of Court in regard to particular matte-s. 
(At pp. 84, 85, 88) (Prs 50, 68). 

(Per Das J.)—List II, Entry 1 does not deal with jurisdiction because 
jurisdiction forms the subject-matter of specific entries, in the three legislative 
lists. But this does not mean that the Provincial Legislature has no lower to 
confer general jurisdiction on the Courts, as to the constitution and organic, 
tion of which it has legislative power under List II, Entry 1. Such general 
jurisdiction can be conferred by legislation under List II, Entry 2, the expres¬ 
sion “any of the matters in this list” in Entry 2 including administration of 
justice mentioned in Entry I. (At pp. 95, 97) (Prs 90, 94)) 

1939 P C 53 (56) [AIR V 26] (PC), Attorney.General of Alberta v. Attorney. 
General of Canada . J 

1921 P C 148 (159) [AIR V 8] (PC), Great I Vest Saddlery Co. v. King. 

1914 P C 174 (177) [AIR V 1] (VC), John Deere Ploio Co. Ltd. v. T. F. Wharton. 

1949 F C 81 (88) (Pr 19) [AIR V 36 C 13J : 1948 F 0 B 207 (FC), Balia Bam v 
Province of East Punjab. 

1939 F C 1 (11) [AIR V ?6] (FC), In re C. P. Motor Spirit Act. (Gwyer C. J _ 

“It has been shown that if each legislative power is given its widest meaning 
there is a common territory shared between them and an overlapping of juris¬ 
dictions is the inevitable result; and this can only be avoided if it is reasonably 
pos.ible to adopt such an interpretation as would assign what would otherwise 
be common territory to one or the other. To do this, it is necessary to construe 
the legislative power defined or described by one entry or the other in a more 
restricted sense than it can theoretically possess. It is a fundamental assumption 
that the legislative powers of the Centre and Provinces could net have been 
intended to be in conflict with one another and therefore we must read them 

together and interpret, or modify the language in which one is expressed by the 
language of the other”.) 

1955 Assam 249 (265) (Pr 41) [(S) AIR V 42 C 59] (SB), H. P. Barua v. State of 
Assam • 

1952 Cal 740 (748) (Pr 61, 66) [AIR V 39] (SB), Bhuwalha Bros. Ltd. v. Duni. 
cfiand . 

1954 All 728 (731) (Pr 10) [AIR V 41 C 289] : 1954 Cri L Jour 1485 : ILR (1954) 

2 All 199 (DB), Durgeshwar v. Secretary, Bar Council. 
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It has already been seen in Note 6 that where a certain matter 
falls within both Lists 1 and 2, that is, both the Union and State • 
Lists, the Parliament will have exclusive power of legislation with 
regard to it and the State Legislature will have no legislative power 
in such a case. But it is the duty of the Courts to reconcile the entries 
in the two lists so as to give effect to all of them and to preserve 
intact the legislative power of each Legislature, as far as possible, and 
it is only as a last resort that the superior and predominant legislative 
power of Parliament in cases of overlapping must be invoked. 17 

1954 Bom 183 (190,191) (Fr 5) [AIR V 41 C 51] : ILR (1954) Bom 41 (DB), 
Municipal Corpn . v. Gordhandas. 

1954 Madh B 111 (112) (Pr 3) [A I R V 41 C 54] : ILR (1954) Madh B 440 (DB), 
Murlidhar v. Kadam Singh. (Sck. VII, List 2, Item 37 which empowers State 
Legislature to legislate about election to State Legislature does not deprive 
Parliament of its power to legislate for election to State Legislature under 
List 1, Entry 72.) 

1954 Mys 101 (1G2) (Pr 3) [AIR V 41 C 67] : ILR (1954) Mys 255 (DB), A. S . 
Bamaiya v. State of Mysore. (Sch. VII, List II, Entry 66 cannot be construed 
as taking away the right given in Entry 3 of the same list which gives a power 
to enact a law imposing court-fees.) 

1950 Bom 221 (223) (Pr 4) [AIR V 37 C 60] : ILR (1950) Bom 290:51 Cri L Jour 
1207 (DB), Kishori Shetty v. Emperor . 

1949 Bom 197 (199) (Pr 3) [AIR V 36 C 57] : ILR (1950) Bom 260 (DB), Mul- 
chand v. Raman Shah. 

(1937) 1 All E R 249 (256) : 106 L J P C 17, Forbes v. Attorney-General of 
Manitoba. 

(1882) 7 App Gas 829 (839, 840) : 51 L J P C 77, Russell v. The Queen. (“Few, if 
any, laws could be made by Parliament for the peace, order and good govern¬ 
ment of Canada which did not in some incidental way allect preperty and 
civil rights; and it could not have been intended, when assuring to the Provinces 
exclusive legislative authority on the subjects of property and civil rights, to 
exclude the Parliament from the exercise of this general power whenever any 
euch incidental interference would result from it. The true nature and charac¬ 
ter of the legislation in the particular instance under discussion must always be 
determined, in order to ascertain the class of subject to which it really belongs.” 
-(Observations regarding 8s. 91 and 92, British North America Act, l-67j.) 

• 117. 19cl 8 C 318 (322) (Pr 7, 8) [AIR V 38 C 55] : 1951 BCR 682 : 52 Cri J 
Jour 1361 (SC), State of Bombay v. F. N.Balsara. 

1949 F C 81 (86, 88) (Pr 13, 19, 21) [AIR V 36 C 13] : 1943 F C R 207 (FC), 
Balia Ram v. Province of East Punjab. 

19J9 F C 1 (8, 11, 31 ) [AIR V 26] (FC), In re C. P. Motor Spirit Act. 

1940 Bom 307 (310) [AIR V 27]: 42 Cri L Jour 74 (SB), Emperor v. Dantes . (On 
this principle there is no difficulty in reconciling the two items (List I, Item 19 
and List II, Item 31) by holding that the Provincial Legislature has no power to 
legislate under Item 31 in respect of possession of intoxicants in such a way 
as to encroach upon the right to import and export across the customs frontier.) 
1954 All 728 (731) (Pr 10) [AIR V 41 0 289] : ILR (1954) 2 All 191 : 1954 Cri h 
Jour 1485 (DB), Durgeshwar v. Secretary , Bar Council . 

1954 Bom 254 (Pr 6) [A I R V 41 C 73] ; ILR (1954) Bom 544 (DB), F. E. 

arukhanawalla v. Khemchand. (It was only when rent3 had to fce con¬ 
trolled aa something additional to the regulation of house accommodation in 
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Ill the words of Gwyer, C. J., the non obstante clause in thi 3 
article, which gives the exclusive legislative power to the Parliament 
m case of overlapping of entries in the Union and State Lists, ought 
to be regarded as a last resource, “a witness to the imperfections of 
human expression and the fallibility of legal draftsmanship. 18 ” 

In Municipal Commissioner , Ahmedabad v. Gordhandas 19 

Gajendragadkar, J., of the Bombay High Court, observed as follows 

with reference to the legislative lists in the Government of India 
Act, 1935 : 

“The principles which must be borne in mind in dealing with 
an argument of conflict between two entries in the different lists 
in the Government of India Act, 1935, are fairly well settled. In 
regard to the topics mentioned in each one of the lists, the 
sovereignty of the Legislature empowered to deal with those topics 
is undoubtedly absolute. When we deal with any specific entry in 
these lists, we should normally give to the words used in describing 
the entry their largest denotation; these words should be construed 
liberally and in their broad sense. If, as a result of such construc¬ 
tion, conflict between entries in the two lists appears inevitable, we 
should, if ^e reasonably can, attempt to put a narrower and more 
restricted construction on the words used in either or both of the 
■> entries in question so as to avoid the conflict. It is only if the Court 
; | is satisfied that on no reasonable construction can conflict be 
• avoided that the question of trespass has to be faced and considered. 

If the Provincial Legislature trespasses upon the sphere reserved 
for the Central Legislature, the Act of the Provincial Legislature 
must obviously be held to be invalid by reason of the non obstante 
clause in S. 100 of the Government of India Act, 1935.” 

When the text is ambiguous and the words of the relevant 
legislative entries are wide enough to bring a particular matter within 

the cantonment area that the power of Pariiameut arose to deal with that 
subject. Therefore State was competent to enact amending Act XLIII of 1951 

amending Bombay Rents, Hotel and Lodging House-Rates Control Act (5 of 1947) 
and to apply it to the cantonment area.) 

1954 Bom 188 (190, 191) [AIR V 41 C 51] : ILR (1954) Bom 41 (DB), Municipal 
Commissioner , Ahmedabad v. Gordhandas . 

1941 Mad 913 (917) [AIR V 28] (DB), Province of Madras v. Paidanna. 

18. 1939 F C 1 (8) [AIR V 26] iFC), In re C.P. Motor Spirit Act. 

19. 1954 Bom 188 1190, 191) (Pr5) [AIR V 41 G 51] : ILR (1954) Bom 41 (DB). 
[But see 1954 Bom 204 (205) [A I R V 41 C 53] : I L R (1954) Bom 434 (DB), 

A. C. Patel v. Vislucanatli. (In interpreting Government of India Act, legis¬ 
lative entries, it is permissible to rely on corresponding entry (in this case 
List I, Item 3) in the Constitution to show what was the intention of the 
Constitution-makers, because it is well known that the Constitution was based 
upon the Government of India Act, and the Court must look at the constitu. 

tional history in order to construe expressions used in the Government of India 
Act and in the Constitution.)] 
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the legislative jurisdiction of the Parliament as well as the State 
^Legislature, recourse must be had to the context and scheme of the 
Constitution. -0 Where the Constitution contains what purports to bo 
an exhaustive enumeration and division of legislative powers between 
the Federal and Provincial Legislatures (as in the present Constitu¬ 
tion), the language of the one list may be coloured or qualified by that 
of the other. 21 

j20. 1947 P C 44 (47) [AIR V 34 C 10] (PC), Attorney-General of Canada v. Alt.- 
Gen. of the Province o) Quebec . (Whole scheme of distribution of powers to be 
looked at.) 

'? F C 53 (56) [A I R V 26] (PC), Alt.-Gen. of Alberta v. Att.-Gcn. of Canada. 

(Whole scheme for distribution of legislative powers to be considered.) 
t 1943 F C 11 (12) [A I R V 30] (F C), Cover nor-General in Council v, Madras 
Province. (Madras General Sales Tax Act, 1939, is valid.) 

1942 F C 33 (35) [AIR V 29] (FC), Madras Province v. Boddu Paidanna <P Sons. 

(Reversing AIR 1941 Mad 913—Madras General bales Tax Act, 1939, is valid_ 

Even tax on first sales is not excise.) 

1939 F C 1 (5) [A I R V 26] (F C), In re C. P. Motor Spirit Act. (The Central 

Provinces and Berar Sales of Motor Spirit and Lubricants Taxation Act, 1938 

levying a tax on retail sales of motor spirit and lubricants is not ultra vires the 

Legislature, since it is a tax on the sale of goo Is w ithin the meaning of Sch. VII 

List II, entry 48, Government of Inlia Act, 1935, and is not a duty of ‘excise’ 

within the meairng of entry No. 45, List I Sch. VII.) 

(1912) 1912 App Cas 571 (583, 534) : 81 L J P C 210, Att.-Gen. for Ontario v. 

A't. Gen. for Canada. (In the interpretation of a completely self governing 

Constitution founded upon a written organic instiument, such as the British 

i North America Act, if the text is explicit the text is conclusive, alike in what 

ri R directs and what it forbids. When the text is ambiguous, as, for example, 

V. when the words establishing two mutually exclusive jurisdictions are wide 

enough to bring a particular power within either, recourse must be had to the 

context and scheme of the Act. Again, if the text says nothing expressly, then 

it is not to be presumed that the Constitution withholds the power altogether 

—On the contrary, it is to* be taken for granted that the power is bestowed in 

some quarter unless it be extraneous to the statute itself (as, for example, a 

?. power to make laws for some part of His Majesty’s dominions outside of 

C anada) or otherwise is clearly repugnant to its sense.) 

■ 21 • 1 ^15 P C 98 (101) [AIR V 32] : 1945 F C U 179 : ILR (1945) Kar (P C) 153 : 

ind App 91 (PC), Governor-General in Council w, Madras Province. 

P3H P C 174 (177) [AIR V l] (PC), John Deere Plow Co. Ltd. v. T. F. Wharton . 

1939 F C 1 (5) [AIR V 26] (FC), In re C. P. Motor Spirit Act. 

1939 Mad .361 (365) [aIR V 26] (FB), Nagarainam v. Seshayya. 

1954 All 728 (731) (p r 10) [x 1 R y 41 C 289] ; 1954 Cri L J 1485 : ILR (1954) 2 

Ail 191 (1)B), Durgeslnvar v. Secretary Bar Council. (If necessary the meaning 

{-Won to one entry should be restricted in order to avoid overlapping. The 

meaning given to a general power in one entry may be restricted to give sense 

and tiiicacy to a power given by way of excepticn under an entry of 
another list.) 

(l!m) 1924 App Cas 328 (341) : 93 L J P C 137, Attorney-General for Ontario v. 
Peciprocal Insurers. 

U681) 7 App Cas 96 (109) : 61 L J P C 11 , Citizens Insurance Co. of Canada v. 
I arsons. 


ti 


l.lnd. Con. D.F. 11. 
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In Citizens Insurance Co. of Canada v. Parsons , 22 Sir Montano 

Smith, in dealing with Ss. 91 and 92 of the British North America 
Act, 1867, observed as follows: 


In these cases it is the duty of the Courts, however difficult it 
may be, to ascertain in what degree, and to what extent, authority 

f to <Jeal with matters filing within these classes of subjects exists. 

m each Legislature, and to define in the particular case before them. 

the limits of their respective powers. It could not have been the 

intention that a conflict should exist; and, in order to prevent such 

a result, the two sections must be read together, and the language 

of one interpreted, and, where necessary, modified, by that of the 
other.” 


I he process of reconciling different legislative entries involves as 
a necessary consequence that although, when the legislative entries 
are taken in isolation from each other, an entry may be wide enough 
to cover certain matter, its scope will have to be restricted and°a 
narrower meaning will have to be attributed to the entry so as to 
exclude from it any particular aspect of the same matter which is 
covered by anoth er entry. 3 * This is also in accordance with the 

* 22. (1832) 7 App Cas 9G (108) : 51 L J P C 11. 


23. 195d S C 504 (52;.) [ (S) A I R V 42 C 82] : (1955) 2 SCR 303 (S C), Amar 

Singhji v. Siatc of Rajasthan. (Rajasthan Land Reforms and Resumption of 

Jagirs Act (6 of 19o2) in pith and substance deals with “acquisition” and not 

“resumption” of lands and so, falls under Entry 36, List II. Sell. VII —Though 

Act also falls under Entry 18, Entry 36 being a specific entry which covers the 
Act, it should be held to fall under Entry 36.) 


1952 S C 252 (283) (Pr S0 ; [A I R V 39] : 1952 SCR S89, 1020 & 1056 : I L R 
31 Pat 565 (S C), State of Bihar v. Karneshwar Singh. (In this case it was* 
argued that the Bihar Land Reforms Act fell under List II, Entry 18 and 
not List II, Entry 36—The object of the contention was that if it was held 
that the Act fell under Entry 18, there would be no objection on the ground 
of failure to provide for compensation to the expropriated owners or on the 
ground of want of public purpose—The contention was, however, rejected as 
it would make Entry 36 entirely redundant and so it was held that to give a 
meaning to both the entries, Entry 18 should be so read as to compose all 
matters, connected with land and land tenures except acquisition of land while 

Entry 36 should be read as comprising acquisition of land_Per Das J.) 

1949 P C 190 (193) (Pr 11, 12) [AIR V 36 C 56] (P C), Attorney.General of 
Saskatchewan v. Attorney-General of Canada . (British.North America Act, 1867. 
Ss.^91, 92—Dominion Legislature having exclusive power to legislate in respect 
of “interest” — Provincial statute varying stipulation in contract as to rate of 
interest or postponing contractual date of payment of interest would be invading 
dominion sphere—Dominion power cannot be understood to be limited to the 


power to pass statutes dealing with usury. Board of Trustees of Zethhridge 

Ji i igation District v. Independent Order of Foresters and Attorney General of 

Canada , 1940 App Cas 513, Rcl. on. The relevant item in S. 91 (Dominion 

Powers) is Interest” and that in S. 92 (Provincial Powers) is ‘‘Civil rights.”) 
1921 P C 148 (158, 159) [AIR V 8] (P C), Great West Saddlery Co. v. King. (The 

rule of construction is that the general language in the heads of S. 92 (British 
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North America Act) yields to particular expressions in S. 91, where the latter are 
unambiguous. The rule may also apply in favour of the Province in construing 
merely general words in the enumerated heads in S. 91. Whether an exception 
is to be read in either case depends on the application of the principle that 
language which is merely general is, as a rule, to be harmonized with expressions 
that are at once precise and particular by treating the latter as operating by 
way of exception.) 

jit 1920 P C 202 (203) [A I R V 7] (P C), Paquct v. Corporation of Pilots Quebec. 

“ (British North America Act (1867), Ss. 91 and 92_ Navigation and shipping are 

mentioned a H subjects exclusively belonging to the Dominion Parliament in sec- 

tion 91 of the Act. It is true that the class of subjects designated as “Property 

and Civil Rights” in S. 92 and there given exclusively to the Province would be 

trenched upon if that section were to be interpreted by itself. But the language of 

S. 92 has to be read along with that of S. 91 and the generality of the wording 

of S. 92 has to be interpreted as restricted by the specific language of S. 91 in 

accordance with the well established principle that subjects which in one aspect 

may come under S. 92 may in another aspect that is made dominant be brought 

within S. 91. Hence the power to make laws regarding the pilotage system of 

any hnrbour must be held to exclusively belong to the Dominion Parliament, 

notwithstanding that in any particular case it may affect the question of civil 

rights and property of any body of persons, which subject is a Provincial subject 
according to the general section, S. 92.) 

It 1 ?; 4 .; ° 774 (177) ^ AIR V ^ (P C >> John Deere Plow Co. Ltd. v. T. F. Wharton. 
(British North America Act (1867), Ss. 91, 92_The expression “Civil rights in 

the Province” is a very wide one extending, if interpreted literally, to much of 

the field of the other heads of S. 92 and also to much of the field of S. 91. 

, l But the ex P r °csion cannot be so interpreted and it must be regarded as exclud- 

ling rase3 expressly dealt with elsewhere in the two sections, notwithstanding 

the generality of the words—British North America Act (1867), Ss. 91, 92 -I 

lroperty and Civil night’ in S. 92 must be given a limited meaning so as to 
exclude cases expressly dealt with in the two sections.) 

1939 F C 1 (8, 10) [A I R V 26] (F C), In re C. P. Motor Spirit Act. 

1943 All 26 (32) [A I R V 30] : 44 Cii L Jour 216 (FB), Salig Pam v. Emperor. 

(Government of India Act, 1935-“Constitution and organization of all Courts” 

in item 1, Provincial List, are general and wide enough to cover constitution of 

rimmal Courts, but latter is specifically provided for in Concurrent List III, 

item 2 as it is included in'Criminal Procedure Code’ and so List III, i;em 2 
applies and not List II, item 1.) 

\ 9 £A U . 788 ' 732, ?34) (Pr 16, 22) [A 1 R V 41 C 289] : I L R (1954) 2 All 191 : 

ri L Jour 1485 (DB), Durgeshwar v. Secretary, Bar-Council. (The pro. 
vision in Entry 78 of List 1 is by way of an exception to Entry 26 of List 3. 

, f ° W8r conferred by Entry 26 of List 3 is general but since there is a power 

“ 6r “ J. Bntr y 7i °f List 1 with respect to persons entitled to practice 
i * 6 . 18 ' gh Courts, the general power must be read subject to that power 

7tt nf r ■°, S , atl0n W ' tR res Pect to Advocates must be held to come within Entry 
Th u T r8ganlle83 ot whether it comes within Entry 26 of List 3 or not. 

with'ri ! !“ f” ^ CouDcil MU. P. Amendment) Act, 1930, is a legislation 
ot I i.t / ° pe i rsons entltl ed to practise before the High Courts’ in Entry 78 

lature ) 4 8 P< Am endment Act is ultra vires the U. P. State Legis- 

^cipafTorlTrZ y 9 G 0 [l, 1 ; ^ a ° ® 1] ; 1 L R ' l954 > Bora 41 (DB). Muni- 
ehould be put if r r andas. (In oase of conflict a narrower interpretation 

Put, if reasonably possible, on one or both the entries.) 
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1954 Mad 291 (302) (Pr 20) [A I B V 41 C 125] :ILB (1953) Mad 1175 (DB), 

A. M. S. S. V. M. ct Co. v. State of Madras. (It is an extravagant contention 
to put forward that a law as to fishing for which specific provision is made in 

Entry 21 of the State List is a law relating to inter-State commerce and there- 

^ fore ultra vires List 1, Entry 42.) 

■ i 1952 Bom 261 (265) (Pr 8) [AIR V 39]: ILR (1953) Bom 446, J. N. Duggan v. I.-T. 
Commr. Bombay City. (When the topic of legislation clearly falls under a speoific 
entry it is not open to rely on another entry merely for the purpose of getting 
l over the limitation placed on the competence of the Legislature under former 
entry. For example under Government of India Act, 1935, List 1, Entry 55, tax • 
can be levied on capital value of assets of individuals and companies. Under 
List I, Entry 54, income-tax can be levied on other categories of assessees as well 
and there is no limitation as to the categories of assessees—S. 12B of Income-tax 
Act introduced by I. T.&E.P. T. (Amendment) Act, 22 of 1947, falls under List I, 
Entry 55 being tax on capital value of assets. It cannot be contended that as 
S. 12B is wide and includes tax on all categories of assessees, it should be regard, 
ed as coming under List I, Entry 54 and not List I, Entry 55 ) 

1952 Pepsu 12 (13, 14) (Pr 6) [AIR V 39 C 8] : 3 Pepsu L R 465, Sardara Singh 
v. Custodian, Muslim Evacuees’ Property. (Administration of Evacuee Pro¬ 
perty Act (21 of 1950), S. 12, is not ultra vires— List II, Item 18 (land) is gene¬ 
ral, List III, Item 41 (evacuee property) is particular and so preferable.) 

(18S7) 12 App Cas 575 (586) : 56 L J P C 87, Bank of Toronto v. Lambc. (Lord 
Hobhouse: Words “regulation of trade and commerce" in British North America 
Act, S. 91, Cl. 2, were held in Severn’s Case (2 Supreme Court of Canada 70) to in. 
validate license duty imposed by Provincial Law. But since that case, the Privy 
Council in Parson s Case, (1881) 7 App Cas 96, has held it absolutely necessary 
that the literal meaning of the words should be restricted in order to afford 
scope for powers which are given exclusively to “Provincial Legislatures” ) 

(1881) 7 App Cas 96 (108) : 51 LJPC 11, Citizens Insurance Company of 
Canada v. Parsons . 

I j? L See 1951 s c 69 ( 82 ) ( p * 4*) [A I R V 38 C 10] : 1951 S C R 51 (SC), State of 
Bombay v. Narottamdas Jethabhai. (Bombay City Civil Courts Act, 40 of 1948, 

S. 3, is not ultra vires of Bombay Legislature—The seotion was impugned as a 
trespass on the power of the Central Legislature under Government of India 
Act, 1935, List I, Entry 53—Contention was rejected—Fazl Ali, Mahajan and 
Mukherjea JJ., held that List II, Entry I “admimstration of justice” and 
“Constitution and organization of all Courts” covered “general jurisdiction” 
of Courts and was not affected by the special items as to jurisdiction in List I, 
Entry 53, List II, Entry 2 and List III, Entry 15_But Patanjali Sastri and Das 
JJ., held that List I, Entry 53, List II, Entry 2 and List III, Entry 15 applied 
to the question of jurisdiction of Courts and not List II, Entry 1, although if 
that entry had stood alone and the other entries did not exist, it would have 
been wide enough to include the topic of jurisdiction of Courts, but List II, 
Entry 2 is wide enough to incluJe “general” jurisdiction of Courts, as one of 
the matters in List II, the same being covered by Entry 1 and so, they 
also concurred in holding that the section was not ultra vires.) 

1954 Mys 161 (162) (Pr 3) [A I R V 41 0 67] : I L R (1954) Mys 25-5 (DB), A . S. 
Ramaiya v. State of Mysore. (‘Fees’ in Item 66 in List II could only mean 
fees other than court-fees as the latter has already been expressly provided for 
in Item 3.)] 

[See however 1941 F C 47 (56, 58) [AIRY 28] (F C), Subrahmanyan v. 
Muttuswami. (Per Sulaiman J. — The maxim generalibus specialia derogant 
cannot be appropriately applied to the three competing Lists I, II and III of 
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maxim generalibus specialia derogant (things special derogate from 
things general). In In re C. P. Motor Spirit Act , 24 Gwyer, C. J., 
observed as follows : § 

“It has been shown that if each legislative power is given its 
widest meaning, there is a common territory shared between them 
and an overlapping of jurisdictions is the inevitable result; and this 
can only be avoided if it is reasonably possible to adopt such an 
interpretation as would assign what would otherwise be common 
territory to one or the other. To do this it is necessary to construe 
this legislative pow r er defined or described by one entry or the other 
in a more restricted sense than, as already pointed out, it can 

theoretically possess.It is a fundamental assumption that 

the legislative powers of the Centre and Provinces could not have 
been intended to be in conflict with one another, and therefore we 
must read them together and interpret or modify the language in 
which one is expressed by the language of the other. Here are two 
separate enactments, each in one aspect conferring the power to 
impose a tax upon goods; and it would accord with sound principles 
of construction to take the more general power, that which extends 
to the whole of India, as subject to an exception created by the 
particular power, that which extends to the Province only. It is not 
perhaps strictly accurate to speak of the provincial power as being 
excepted out of the federal power, for the two are independent of one 
another and exist side by side. But the underlying principle in the 
two cases must be the same, that a general power ought not to be 
so construed as to make a nullity of a particular power conferred 
by the same Act and operating in the same field, when by reading 
the former in a more restricted sense, effect can be given to the 
latter in its ordinary and natural meaning.” 

Further, -where there are two entries which are precisely 
expressed, the meaning of one of them should not be stretched so as 

Sch. 7, In its fullest scope, S. 100, Government of India Act, means that if it 
happeus that there is any subject in List II which also falls in List I or 
List III, it must be taken as cut out from List II. On thi3 strict interpreta¬ 
tion there would be no question of any real overlapping at all. If a subject 
falls exclusively in List II and no other list then the power of the Provincial 
Legislatures is supreme. But if it does also fall within List I then it must be 
deemed as if it is not included in List II at all. Similarly, if it also falls in 
List III, it must be deemed to have been excluded from List II. The dominant 
position of the Central Legislature with regard to matters in List I and 
jjList III is thus established. But the rigour of the literal interpretation is ! 
relaxed by the use of the words “with respect to” which only signify “pith" 
and substance,” and do not forbid a mere incidental encroachment. But this 
is subject to the doctrine of occupied field.)] 

24. 1939 F C 1 (S, 10) [AIRY 26] (F C). 
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to encroach on the field of the other “ ^ . , 

sr a-; 

i ; ~™=t .-irsa - j." 

Th r a m , teipretatl0n t0 the former at the expense of the latter 
■ The case, however. „ different where, « s in the Constitution Art 

there are two complementary powers, each expressed in precise' 

and definite terms. There can he no reason in such a cTZ 

oZ Dg a I 1 ’? ei ’ mtei ’ P1 ' etati0n t0 0ne power rather than to the 

of the expression duties of excise’ at the expense of the provincial 
power to levy taxes on the sale of goods.” 

m Council? b ^- Loid Simoucls in Governor.General 

Council \ . Madras Province,-' in which he observed : 

to H C ? UStUuti0u is unlike any that have been called 

’ be It I hiordships notice in that it contains what purports to 
bo an exhaustive enumeration and division of legislative powers 
between the Federal and Provincial Legislatures. Where there is 
uch an enumeration, the language of the one list may be coloured 

the'm ^ ?’ T ° f thG ° ther - The problem is Afferent when on 

ptweit ” hand t ieie Me SP8CifiC ’ and ° n the otheL ' residuary, 


■i 


but the scope of legislative entry must not be narrowed except 
t le extent to which the particular aspect of the same topic is 
ccn ered by another entry. In other words, each entry must be given 
it s amplest significance and its scope should not be restricted except 

25. 1950 S C II (13, 14) [A I R V 37 C 4] : 1950 S C R 15 fS n P„ i ■ , 
llamnath v. Kamptec Municipal Committee. (An octroi duty on beedis leva's 
under S. 60 ( 1 , (e, C. P. and Berar Municipals Act, 1922 cols w LnTh 

. act wording of Entry 49 of List II of Sch. VII, Government of India Act 

Sw*~‘of^r pieM covered by Eatry 45 in List 1 w 

!f r L) G R V 321 r 72 ^ APP 01 = 19i5 F C R ”0 : I L R (1945) 

Entry 2>' 
1Q n, n 7 m &cu - W1 of Government of India Act 

193d, can be reconciled without coin" violence to th* Lmn . . _ * 

covered by “excise” duty within List 1, Entry 45.) 

26. 1950 S C 11 (13) (Pr 9) [A I R Y 37 C 4] : 1950 S C R 15 (3 C) 

153M (i [ cV R V 321 : 1945 * ° * 179 = 1 L * (19-45, Ear (P C) 
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to the extent that i3 necessary to give effect to other legislative 
entries. 28 (See Note 14.) 


The topic of a legislative provision may fall under two or more 
entries of the same legislative list and in such a case there is no 
question of any one entry prevailing over the rest, the result of all the 
entries being the same, namely, that the topic is covered by that 
particular legislative list. 2u 

An Act must be construed as far as possible so as to bring it 
within the purview of the legislative power of the particular Legis¬ 
lature which had passed it. 30 This is on the principle that where two 

.28. 1951 b C 69 (87, 88) [A I K V 38 0 10] : 1951 3 C R 51 (S L), State of Bom - 

bay v N arottamdas. (Per Fazl AH , Mahajan and il Iuhhcrjea JJ _Government 

of India Act, 1935, Sch. VII, List II, Entry 1 “Administration of justice” and 
“Constitution and organization of all Courts” would cover general jurisdiction 
of Courts and List I, Entry 53, List II, Entry 2 and List III, Entry 15 only cover 
special jurisdiction about the matters in the respective lists—A 1 R 1951 Bom 
180 confirmed on this point—A 1 R 1919 Bom 197, Approved —Patanjali Sastri 
and Das JJ. Contra —But List II Entry 2 includes general jurisdiction as a 
matter in that List, the same being covered by Entry 1.) 

1955 Assam 249 (286) (Pr 6) [(S) A I R V -12 C 59] (S B), II. V. Barua v. State 
of Assam . 

1952 Bom 261 (Pr 5) [A I R V 39] : I L It (1953) Bom 416 (DB), J. N . Duggan 
v. I.-T. CommrBombay City. (Liberal interpretation and widest import and 
significance to be given to language used by Parliament.) 

29. 1951 All 674 (678, 679) (Pr 9, 16) [A I R V 38 C v 182] : I L R (1952) 2 All 46 
(FB), Suryapalsingh v. U. P. Government. (Although the subjects dealt with 
iii the three legislative lists are not always set out with scientific precision 
and instances will be found of overlapping.it is clear that a Legislature empower¬ 
ed to legislate on a subject included within particular list will sustain its power 
whether it is derived from one entry or from more than one entry.) 

1954 Mad 993 (1000, 1001) (Pr 29) [A I R V 41 C 313] : 1951 Cri L Jour 1521 : 
I L R (1J55) Mad 837 (DB), In re A. S. Krishna. (All the provisions of the 
Madras Prohibition Act (X of 1937) deal primarily with Provincial subjects, 
namely, intoxicating liquors and narcotic drugs. It is true that violation of the 
provisions cf the Act have been made criminal oil'ences. But such offences would 
certainly be covered by item 37 of List II, and they have been expressly exclud¬ 
ed from item 1 of the Concurrent List. The ancillary matters lay in 0 down the 


procedure for trial ot such olfences and the enactment of certain presumptions 
vvhich would apply in the course of such trial would be covered completely by 
item 2 of List II. Consequently, none of the impugned provisions, namely, Ss. 28 
to 32 of the Act, including S. 4 (2) of the Prohibition Act, is invalid, on the 
ground that they are repugnant to the provisions of an existing Indian Law in 
respect of a subject covered by the Concurrent List, c. </., Criminal Procedure 
Code. Moreover the Code of Criminal Procedure has not completely occupied the 
field of criminal procedure in the matter of search warrants.) 

[See also 1914 PC 174 (177) [A I R V 1] (P C), John Deere Plow Co. Ltd. v. 
'J\F. Wharton. (British North America Act, 1867, Ss. 91, 92_Incorporation of 
Companies lor other than Provincial purposes falls both under the residuary 
power in the beginning of S. 91 and also under head 2 ‘Trade and commerce.’)] 
30 19o2 Pom 16 (26, 28) [A I R V 39 O 2], State of Bombay v. Heman SantlaL. 
Bombay Land Requisition Act, 33 of 1948, was within legislative competence 
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Thtl3 ' there 15 * distinction between legislation in 
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tlon^PrcvindafLegbktur^can'^legi^ate^'ithregard^to'ac 41 ^ T °* **“ C ° nSti * 

of property except for purposes of the Uninn wi-i 1 ac< l ulaitlon or requisition 
Requisition Amendment Ael ^ ^ 

sitiolTonan e dt d r tVp e u a :pose- e a BO,n t a7 ™ 

presumption would be that it was using” tZt ^ thS T 18 ' 1 ™ 1 ^ th ® 

Hence L ,’T " * Hist If, B „t, r 36. 

purpose other than the pur pose^Tth e°Union’.^ g COn S tr u ed to mean as “ for any 
would also be intra vires .-A I R 1941 F C io'fp cTrT ^ Amendiu S Act 

’ ; «=»« 

jtjss ssr- 

561 ,PC| ' "™» *— *«—■ 

*Mori fhMy King (Uma^b! fhat R ^ ^ L J ° Ur 1018 (F C) ’ 

prohibition by the Provinces will lead to V* ““ P ° iiC7 °* 

and to a consequential diminution of th° Cent ^ lmp ° rt ° f forel S n h< l uor3 
the Constitution Ar.i k ■ Central customs revenue but where 

"en,.) ' " “*”“•■ «» con.iiZ 

^‘‘1941 F c 16 1341 u i r v fl <PC) ’ s,,t,rahman V an *■ MuUuswami. 

ould not be held to be invalid merely because it may be feared that that 
authomiy m °aj be abused in future. Hence, the circumstance that the gene^l 

L the nrn 7 ^ ° f Ietail salea of goods imported 

1 4 U» ^ ^ ^ ^ excise revenue by reduc- 

.i' “LT/TrLtr 1 ’ c ““* b “ ■“ t " 

'SL 1?at ,T 9 r 66) [ y RV39 ^ : ILR 31 «3 (SB), Atma Ram v. State of 

Hi/mr (Taxation of passengers travelling by buses (List II, Item 56) may 

indirectly affect the business of motor transport. But that will not affect the 
validity of the statute.) 


f 
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relation to agriculture and legislation which may produce a favourable 

effect upon the strength and stability of that industry. Where what 

is sought to be statutorily modified is a contract between two parties 

one of which is an agriculturist but the other of which is a lender of 

money, the legislation is not in relation to agriculture, however 

broadly the phrase “agriculture in the province” may be construed 

and whatever advantages to the farmers, the reshaping of their 

mortgages or agreements for sale might confer. 3 - (See also Notes 9, 
14 and 16.) 

9. Doctrine of pith and substance. — It has been seen 
in Note 8 that the entries in the legislative lists, when taken 
separately, will be found to overlap each other in many cases, and 
that therefore they have to be read together and reconciled with each 
other so as to avoid rendering any of them nugatory. It lias also been 
seen that the entries have to be construed with reference to the actual 
piece of legislation, the validity of which is under consideration 
in each case and that the relative scopes of the entries cannot be 
considered merely in the abstract. In order to see whether a parti¬ 
cular legislative provision tails within the jurisdiction of the 
' Legislature which has passed it, the Court must consider what 
constitutes in pith and substance the true subject-matter of the 


1951 Mad 979 (981, 981) (Prs 7, 11 , 13) [AIR V 38 C 339] (Dll), Narasaraopeta 
Elect) ic Corporation v. State of Madras . (The subject-matter of Madras 
Electricity Supply Undertakings (Acquisition) Act (43 of 1949) is the acquisition 
of undertakings supplying electricity. It may be that as a result of the 
acquisition under tho powers conferred by the Act, seme of the companies who 
happen to be licensees may be deprived of part of their business. But the Act 
in no way affects the capacity or the status of the company. It does not alter 
its constitution. It takes away only part of the business. It cannot be said that 
the subject-matter of the Act is ‘Corporations* within Item 33 of List I of the 
7th Schedule. On the other hand, it comes within the purview of ‘electricity* in 
the Concurrent List (List III, Entry 31, Government of India Act, 1935). Hence 
the Act is intra vires the Provincial Legislature.) 

™ Cal 429 (433) t AIRV 29 1 ( D ^), Satish Chandra v. Sudhir Krishna . 
(What has to bo determined in each case is the subject of the legislation and 
not what things or operations it may indirectly affect.) 

32. 1949 P C 190 (193) (Pr 10) [AIR V 36 C £6] (PC), Attorney-General of 
Saskatchewan v. Attorney‘General of Canada . 

also 1941^ F G 47 (66) [AIR V 28] (FC), Subrahmanyan v. Muttuswami. 

( agriculture ’ in Government of India Act, 1935, List II, Entry 20 must be 
erstoo as signifying the process of agriculture though other allied matters 
an L- ** a kind of inclusive enumeration and cannot comprehend a 

,ee i agiicultural indebtedness, merely because relief of such indebtedness 

♦ t0 P ros P erit y ar) d efficiency of agriculture. The decision of 

(iq\m r iQan C ? UnC n AU ‘ ° en ' f ° r Canada v - Att.-Gen. for British Columbia, 
... . . P p ^ aa putting a limited interpretation upon the reference to 

erics in S. 91, Lritish North America Act, may lend some support to this 
V n cipie of strict interpretation of the term “agriculture’*.)] 
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legislation and whether such subject-matter is covered by the topics 
enumerated in the legislative list pertaining to that Legislature. 1 

In determining the true subject-matter of a legislation the name 
given to it by the Legislature is not decisive. 2 If in pith and 
substance a legal provision falls within the legislative field of the 
particular Legislature by which it has been enacted, the validity of 
such legal provision will not be affected even if it incidentally 


Article 246 — Note 9 

! f 1. 1955 S C 504 (520) (Pr 30) [(S) A I R V 42 C 82] : 1955-2 SCR 303 (SC), 
Amar Singh ji v. State oj Rajasthan. (Rajasthan Land Reforms and Resump¬ 
tion of Jagirs Act (6 of 1952) __ Contention that Sch. VII, List II did Dot 
contain any entry about “resumption” of jagirs and so the Act was ultra vires 
It was contended that List IT, Entry 3G which mentioned “acquisition” ot 
lands would not cover the Act as “resumption” was dillerent from “acquisi¬ 
tion” : Held that the two conceptions “resumption” and “acquisition” were 
different but that the mere name given by the Legislature was not decisive of 
the real subject-matter of the Act and that its pith and substance must be 
examined. The Act in question held was really one for “acquisition” of lands 
and came under Entry 36 of List II.) 

1940 All 272 (278) [AIR V 27] (FB), Atiqa Bcgam v. Abdul Maglini. 

195G Bom 1 (4) (Pr 3, 4) [(S) A I R V 43 C 1] : I L R (1955) Bom 6S0 (DB), 
State of Bombay v. Chamarbaugwalia . 

1955 Bom 439 (442) (Pr 19) [(S) AIR V 42 C 117] : ILR (1955) Bom 1039 : 1955 
Cii L Jour 1564 (DB), Radhabai v. Bombay of State. (Bombay Prevention of 
Eindu Bigamous Marriages Act (25 of 1946)—Validity—The whole Act deals 
with sulject of marriage and words “either or both the contracting parties to 
such marriage are domiciled ia this province” merely describe the class of 
persons to whom the provisions of the Act are made applicable. The Act 
cannot be regarded as a legislation on the subject of domicile.) 

1954 All 728 (732, 734) (Prs 15, 20) [AIR V 41 C 289] : ILR (1954) 2 All 191 : 
1954 Cri L Jour 1485 (DB), Durgeshivar v. Secretary , Bar Council. (One mu3fc 
have regard to substance and not to the form of the law—State Legislature 
cannot legislate on matter not falling in List 2 or List 3, by professing merely 
to adopt a law made by another Legislature and not make a law.) 

1954 Hyd 121 (124) [AIR V 41 O 43] : ILR (1954) Hyd 143 (DB), Chandriah v. 
Civil Administrator. (It is not safe to determine the subject of legislation by 
the name that the particular enactment bears or the label put on it, nor would 
it be sound to examine the legislation in bulk.) 

[See 1954 S C 2ol (252) [AIR V 41 C 55] 1954 SCR 779 (SC), Rajahmundry 

E. S. Corporation v. State of Andhra. (Madras Electricity Supply Under¬ 
takings (Acquisition) Act, 43 w of 1949, is in pith and substance nothing but an 
Act to provide for acquisition of electrical undertakings aod not an Act with 
respect to ‘electricity’ (List 3 and Entry 31) or ‘Corporations’ List 1, Entry 33, 
Government India Act, 1935.)] 

2. 1955 S C 5C4 (518) (Pr 23) [(S) AIR V 42 C 82]: 1955-2 S C R 303 (SC), Amar 
Singh ji v. State of Rajasthan. (Rajasthan Land Reforms and Resumption of 
Jagirs Act (6 of 1952) — In pith and substance it deals with ‘acquisition’ of 
lands and falls under List II, Entry 36 — Name given to legislation by Legis¬ 
lature is not decisive and the fact that there is no entry dealing with ‘resump, 
tion’ in List II does not make the Act ultra vires.) 
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trenches upon a topic within the legislative jurisdiction of another 
Legislature. 3 


^3. 1953 S C 83 (36) [AIR V 40 C 23] : ILR (1953) Punj 639 : 1953 S C R 319 : 
1953 Cri L Jour 525 (SC), Darshan Singh v. State of Punjab. (Legislation on 
provincial subjects of production, distribution and supply of goods—Restriction 
of export as ancillary to production and supply of essential commodities would 
be within the scope and ambit of such legislation — East Punjab Cotton 
Cloth and l T arn (Regulation of Movement) Order, 1947, passed under Essential 
Supplies (Temporaly Powers Act) 1946—Provisions of Order prohibiting export 
of cotton cloth and yarn out of India held r.ot ultra vires.) 

1953 S C 58 (59) (Pr 4) [A I R V 40 C 16] : 1953 SCR 302 (SC), D. N. Banerji 
v. P. R. Muhherji. (The power to reinstate dismissed employees which is 
within the competence of the Tribunal under the Industrial Disputes Act, 
1947 will trench no doubt on the power to appoint and dismiss, conferred on 
the Chairman and Commissioners of Municipalities under Ss. 66 and 67, Bengal 
Municipal Act This invasion of the Provincial held of legislation does not, 
however, render the Industrial Disputes Act invalid, as the Court has to pay due 
regard primarily to the pith and substance of the challenged Act in considering 
the conflict between the two jurisdictions. Industrial disputes and labour 
disputes are within the competence of the Central Legislature and the impugned 
Act deals with this subject and not local Government.) 

'1952 S C 252 (270) (Pr 35) [AIR V 39] : 1952 SCR 889 (1020, 1050) : ILR 31 
Pat 565 (SC), State of Bihar v. Kameshicar Singh. (Per Mahajan J. — Bihar 
Land Reforms Act, 30 of 1959 — The law enacted might be taken to relate 
to several items in the legislative lists, that is, rights in or over land and land 
tenures, forests, fisheries, mines and minerals, acquisition of property and also 
principles on which compensation for property acquired is to be determined — 
T he pith and substance of legislation, however, is the transference of ownership of 
estates to State Government and falls within the ambit of legislative bead Entry 36, 
List II — There is no scheme of land reform within the framework of the 


statute except that a pious hope u expressed that the Commission may produce 
one — The Bihar Legislature was competent to make the law on the subject of 
transference of estates.) 

1951 S C 318 (322) [AIR V 38 C 55] : 1951 SCR 6*2 (694) : 52 Cri L Jour 1361 
(SC), State of Bombay v. F. N. Balsara. (Bombay Prohibition Act of 1949 in 
pith and substance falls under Sell. II, Entry 31 and not Sch. I, Entry 19, 
Government of India Act, 1935—Even assuming that prohibition of purchase, 
use, possession, transport and sale of liquor will affect its import, such a result 
is only incidental and cannot affect competence of Provincial Legislature: Galla¬ 
gher v. Lynn , 1937 App Cas S63; AIR 1947 P C 69 (PC); AIR 1949 F C 81 (FC); 

AIR 1950 F C 69 (FC), Ref. ) 

1 1951 S C 69 (74, 77, 89, 97) [A I R V 38 C 10] : 1951 SCR 51 (SC), State of 
Bombay v. Narrottamdas. (Bombay City Civil Court Act, 1943, passed by the 
Bombay Legislature impugned as trenching upon the central field, as in 
conferring peneial jurisdiction on the City Civil Court, it conferred jurisdiction 
also with reference to matters in the Federal List such as promissory notes, 

' v Pg L Entry 53 conferred jurisdiction on the Central Legislature to 

egUlate as to the jurisdiction and powers of Courts in regard to matters in 
t ie Central List— Held {by Fazl Ali J.) that in pith and substance the Act came 
1 m List II, Entry 1 and only incidentally trenched upon List 1, Entry 53 

t Pag ® 74) (Pr 1G) ~ Per Sastri and Das JJ _The Act fell within List II, 

0 Fy 2 antl onl > T incidentally trenched on List I, Entry 53 : AIR 1947 P C 60 
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(PC), Foil (Sastri J. (p. 77) (Pr 28)(Das J.) (p. 97) (Pr 94) )_Per Mukherjea J. : 

ntry 1, List II, dealt with general jurisdiction and Entry 53, List I related 
to special jurisdiction. So the Act which only dealt with the general jurisdiction 
did not trench on List I, Entry 53 and so there was no necessity to apply the 
pith and substance doctrine for holding that the Act is intra vires, (p. 89) (Pr 69).) 

1949 P C 190 (Prs 14, 19, 20, 21) [A I R V 36 C 56] (PC), Att.-Gen. of Saskat- 
ciewan v. Ait.-Gcn, of Canada. (British North America Act, 1867, Ss. 91, 92 
—In order to see whether a provincial legislation deals with subject-matter 
which exclusively falls under the Dominion sphere regard must be had to the 

i, f a " d n ° fc . ‘° tha mere form ° f ^e enactment, so that “you cannot do 

that indirectly which you are prohibited from doing directly”. If under colour 

of an arrangement which purports to deal ouly with the principal of a debt, it 

is really the contractual obligation to pay interest on the principal which' is 

modified, the enactment should be regarded as dealing with interest (a subject- 

matter which falls exclusively under Dominion sphere under British North 
America Act, S. 91.) 

1947 P C 66 (66) (Pr 6) [A I R V 34 C 15] : 74 Ind App 45 : 1947 F C R 54 : 
ILR (1947) Ear (PC) 159 (PC), Bank of Commerce v. Amulya Krishna. (The 
pith and substance of the Bengal Money-lenders Act, 10 of 1940, is money- 
lending and therefore it is within the competence of tne Provincial Legislature 
and of that Legislature alone under Item 27 of the Provincial List of the 
Seventh Schedule to the Government of India Act, 1935. Confirming on apreal 
AIR 1944 F C 18 ; AIR 1949 P 0 60, Bel. on.) 

1947 P C 60 (63, 64, 6-3) (Prs 18, 31, 42, 43) [AIR V 34 C 14] : 74 Ind App 23 : 
1947 F C R 28 : ILR (1947) Ear (PC) 161 (PC), Prafulla Kumar v. Bank of 
Commerce, Khulna. (Do-AIR 1945 F O 2 (FC), Reversed.) 

1947 P C 44 (47) (Pr 17) [A I R V 34 C 10] (PC), Attorney.General of Canada v. 

Attorney-General of Quebec Province. (British North America Act, 1867, 

Ss. 91 and 92_It is within competence of the Dominion Parliament to provide 

for matters which, though otherwise within the competence of the Provincial 

Legislatures, are necessarily incidental to effective legislation by the Parliament 

of the Dominion on a subject of legislation expressly enumerated in S. 91. 

Legislation coming in pith and substance within one of the classes specially 

enumerated in S. 91 is beyond the legislative competence of the Provincial 

Legislature under S. 92 : A.-G. of Canada v. A.-G. of British Columbia, (1930) 

A C 111 (118), Foil.) 

1945 P C 98 (99) [AIR V 32] : 72 Ind App 91 : 1945 F C R 179 : ILR (1945) Ear 
(PC) 153 (PC), Governor-General in Council v. Madras Province. (It is not the 
J,name of the tax but its real nature, its “pith and substance” as it has some- 
times been said, which must determine into what category it falls.) 


1944 P C 7 (11) [AIR V 31] : ILR (1945) Mad 1 (P C), Abitibi Poiver, etc. Co. v. 
Montreal Trust Co. (The pith and substance of Abitibi Power and Paper Co. 
Ltd. Moratorium Act, 1941, was to regulate property and civil rights within the 
Province and did not relate to Bankruptcy and Insolvency which was a 
Dominion subject and a3 such it was valid.) 

1943 P C 76 (80) [AIR V 30] (PC), Att-Gen. of Alberta v. Att-Gcn. of Canada. 
1937 P v. 8C (9.) [A I R V 24] (PC), Att-Gen . of Canada v. Att-Gen of Ontario. 
(British Nirta America Act, Ss, 91 and 92—Dominion legislation, even though 
it deals with Dominion property, may yet be so framed as to invade civil 
lights within the Province or encroach upon the classes of subjects which are 
reserved to provincial competence—If on true view of legislation it is found 
thi t in rei lity- and in pith and substance the legislation invades civil rights 
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within the Province or in respect of other classes of subjects otherwise 
encroaches upon the provincial field, the legislation will be invalid. The sub¬ 
stance of the Employment and Social Insurance Act , 1935 , is contained in the 
sections constituting Part 3. They set up a new familiar system of unemploy¬ 
ment insurance under which persons engaged in employment as defined in the 
Act are insured against unemployment. The funds required for making the 
necessary payments are to be provided partly from money provided by Parlia¬ 
ment, partly from contributions by employed persons and partly from contri¬ 
butions by the employers of those persons. The two sets of contributions are 
to be paid by revenue stamps. Every employed person and every employer is 
to be liable to pay contributions in accordance with the provisions of Sch, 2, 
the employer being liable to pay both contributions in the first instance, 
recovering the employed person’s share by deduction from his wages, or if 
necessary in certain cases by action : Held , there could be no doubt that prima 
facie provisions as to instances of this kind, especially where they affected the 
contract of employment, fell within the clas3 of property and civil rights in the 
province, and would be within the exclusive competence of the Provincial 
Legislature. As in pith and substance this Act was an Insurance Act affecting 
the civil rights of employers and employed in each province, it was invalid.) 

1921 V G 148 (158) [AIR Y 8] (PC), Great West Saddlery Co. V. King . 

1914 P C 174 (177) [AIR V 1] (PC), John Deere Plow Co. Ltd. v. T.F. Wharton. 
1950 F C G9 (71) (Pr 4, 7) [Allt V 37 C 7] : 1949 F C R 650 : 51 Cri L Jour 1018 
(FC), Kishori Shetty v. The King . (Bombay Abkari Act (5 of 1878), S. 14B 
(as amended by Bombay Act 29 of 1947)—Validity—Section 14B in its amended 
form is covered by Item 31 of List II of Government of India Act. Section 14B 
does not purport to restrict or prohibit dealings in liquor in respect of its 
importation or exportation from India. Section 14B in so far as it purported 
to restrict or prohibit the possession of foreign liquors was not therefore 
invalid.) 

1950 F C 59 (G4) (Pr 15) [A I R V 37 C 5] : 1949 F C R G93 : 29 Pat 185 : 51 
Cri L Jour 921 (FC), Lalchi Narayan Das v. Province of Bihar. (Judged by 
i this test, the Bihar Maintenance of Public Order Ordinance, 4 of 1919, is 
covered entirely by Items 1 and 2 of Provincial List.) 

1949 F C 81 (86, 88) (Pr 13, 19, 21) [A I R V 33 C 13] : 1948 F 0 R 207 (FC), 

Holla Ham v. Province of East Punjab. (Wherever the annual value of 

property is the basis of a tax, that tax does not ne 2 essarily become a tax on 

income. There are other factors to be taken into consideration. It is the 

essential nature of the tax charged and not the nature of the machinery which 

is to be looked at : In re S. 3 , Finance Act (Northern Ireland ), 1936 A C 352, 

and Hex v. Special Commissioners of Income-tax ; Essex Hall , Ex parte , 
1911-2 K B 434, Hef. 

In substance, the property tax levied by S. 3, Punjab Urban Immovable Pro¬ 
perty lax Act, 1940, falls within item 42 of the Provincial List and is not a tax 
on income falling within item 54 of the Federal List, Government, of India Act 9 
although the basis of the tax is the annual value of tne building. It is not 
impossible to reconcile the seeming conflict between the provisions of the Act 
in question and the Income-tax Act. The extent of the alleged invasion by the 
1 rovinoial Legislature into the field of the Federal Legislature is not so great 
in the case in question as to justify the view that in pith and substance the 
nnpugnod tax is a tax on income. It is, therefore, within the legislative 

competence of the Punjab Legislature to levy such a tax : AIR 1940 Bom 65 
(*B), Approved.) 
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1 p l 1 , F G f (5 ^ - AIB V 28 ^ (FG) ’ Subrahmanyan v. Muttusicami. (Gwyer C J '• 
th and substance of Madras Agriculturists’ Relief Act, 4 0 1938 is not 

s’- — ' 

’Slomfr 1 *f r !°" [A f v 38 c201: ILIi «» 51 ' N« 616..52Or, l J«r 

? i ? t ; ' !,/ *• P - K- P- .t B.r.r Prohibition Act (7 ot 

M ° »I Ml. hot, 1935, it™ 

. • , ‘ - >">“™ Incidental .noro.ohnr.ot on it™, 19 4 11 ot 

r.po g «»ojT° 01 I ° J "‘ A '‘~ 4 “ “““ “ «" «™M »' 

“S V 88 ° 1891 ’ IL “ |19 “» *« 6‘6 i 60 Ori L 

»“ * <"*> 2 C *> « <™. r««« Prosanna 

v. Province of 1 Vest Bengal. (West Bengal Security Act (3 of 1948) in nith and 

substance is legislation on items 1 and 2 of the Provincial Legislative List and 

the encroachments upon items 7, 24, 29, 30 and 42 in the Federal Legisla 

tive List are merely ancillary to the main purpose of the legislation The 

rr;: IT T? CHminal ,aW and a CrimiQttl pwcedure amendment 

Act. Every sec on in the Act deals with matters germane to public order 
preventive detention, lersons so detained, and with the jurisdfetion of the 

th e U T m r PeCt ‘ Le *' e0f - The P' th and substance of the Act is undoubtedly 
the.-e matters and that being so, the fact that incidentally it trespasses or 

encroaches on the Federai Legislative List is immaterial : A I R 1947 P C 60 

(i licl. on.) 

wTT 1 (3) T 5 ) d IR V 33 0 : 1 L R 27 Pat 773 : 50 Cri L Jour 44 (FB) 

t r n’ZT'f Wi “ Ce ° S Bihar \ (Bih,r Maintenance of Public Order 
° . ‘ True nature falls within Government of India Act List II 

item 1—Therefore ini,-a vires ) ’ C 11 

" 1 ( 9 ™ A1 !, SG9 n 8> CAIR 7 35 ° 148] : ILR < 19J8 ) A!1 615 " 49 Cri L Jour 545 
(IB), 11war 1 v. Rex. (Section 10, T J.r. Communal Disturbances Ordinance 1947 ’ 

tsnot ultra t-ircs the powers of the Governor, on account of the fact that it 

relates to one of the matters enumerated in Item 29 List 1 Sch 7 Govcr . 

of India Act : A I R 1947 P C 60 (PC) and A I R 1941 F C 47 ,FC) flT 

Section 10 is in substance part of the Ordinance. The pith and substance of’the 

Ordinance is the prevention of communal disturb woe, a matter which falls 

<M»" ■» U» 2 i. S,h, 7, wT J935 

and within the legislative field of the Provincial Legislature and therefore’of the’ 
overnor. The fact therefore that such legislation incidentally trenches in S 10 

upon a subject wmch lies within the federal field is not material and S 10 is’ 
therefore intra vires of the Governor and valid.) 

1341 Bah 1?7 (178 ’ 179) [AIR v 28 ] (FB), Megh Raj v. Allah Ralchia. 

1940 Bom 65 (67, 70) [AIR V 27] (FB), Sir Byramjee v. Province of Bombay. 

(In determining whether a tax imposed by a Legislature is ultra vires, the Court 
must have regard to the pith and substance of the tax which is attacked and 
not merely to the form in which it may have been imposed. The mode of 
assessment does not determine its character —Bombay Finance Act (2 of 1932,', 

Part 6 is not ultra vires and the urban immovable property tax levied by Part 6 
is valid. It is not a tax on income .) 
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1939 Mad 361 (365) [AIR V 26] (FB), Nar/aratnam v* Seshayya. 

1955 Assam 249 (252) (Pr. 2) [(S) AIR V 42 C 59] (SB), il. P. Barua v. State of 
Assam. 

1952 Cal 740 (749, 749) (Prs 61, 66, 68, 69) [ V I R V 39] (SB), Bhuwalka Bros. 
Ltd. v. Dunichand. (The West Bengal Jute Goods Futures Ordinance is intra- 
vires as its pith and substance is to regulate train in jute within the province 
■which falls within List II item 27, Government of India Act, 1935, the provi¬ 
sions in the Ordinance relating to contracts are only incidental encroachment 
cn List III, item 10.) 

1952 Pat 359 (366) (Pr 17) [A I R V 39] : ILR 31 Pat 493 (SB), Atma Bam v. 
State of Bihar . 

1951 Pat 91 (102, 113, 119) (Prs 16, 62, 82) [AIR V 38 C 15] : I L R 30 Pat 454 
(SB), Kameshiuar Singh v. State of Bihar. (Per Special Bench : — The subject- 
matter of the Bihar Land Reforms Act, 1950, is within the legislative jurisdic¬ 
tion of the Bihar Legislature. The Act is covered by Entries 33 of List JI A 42 
of Li t III in Sch. VII, Constitution of India. It is, therefore, not ultra vires of 
the State Legislature, eo far the subject-matter of legislation is concerned.) 

1954 Bom 508 (510 [ vIR V 41 C 182] : ILR (19541 Bom 1245 : 1954 Cri L Jour 
1549 (OB), Shantilal Vadilal v. Sia'e of Bombay . (Press (Objectionable 
Matter) Act (LYI of 1951), S. 3 (5) — Validity— Competency of Parliament to 
enact S. 3 (5)—The pith and substance of the Press (Objectionable Matter) Act 
is rot public order, but is “newspapers, books and printing presses.” The 
subject ol ‘‘newspapers, books and printing presses” falls in the Concurrent List 
under Entry 39. So it is valid.) 

1954 Bom 204 (205) (Pr 3) [AIR V 41 C53]: ILR (1954) Bom 431 (DB), A. C Patel 
v. Vishivanath. (Bombay Rents, Hotel and Lodging House Rates (Control) Act f57 
of 1947) in its application tocantonmentareas falls in pith and substance within 
Government of India Act, 1935, Sch. VII, List 2, Eutry 21 and not List 1, Entry 2.) 
1954 Cal 591 (6C0) (Pr 29) [A I R V 41 C 202] : 1954 Cri L Jour 1722 (DB), Shri 
Krishna Sharma v. The State of West Bengal. (West Bengal Food Stuffs Anti- 
Hoarding Order, 1951, Notification No. 2817 D. C. S., dated 27th February, 
1946. under the Bengal Rationing Order, 1943, Notification No. 2S1S D. C. S., 
dated 27th February, 1916 and West Bengal Food Grains (Movement Control) 
Order, 1951, were within the scope and ambit or the legislatioi permissible to 
West Bengal Government und in pith and substance the orders issued dealt 
exclusively with provincial matters. AIR 1953 S C S3 (SC), Foil.) 

1954 Hyd 121 (123) (Pr 4) [A I R V 41 C 43] : 1 L R (1954) Hyd 143 (DB), 
Chandriah v. Civil Administrator. 

1954 Mad 291 (297) (Pr 1C) [A I R V 41 C 125] : I L R (1953) Mad 1175 (DB), 
S. S.V. M. cO Co. v. State of Madras. 

* 1954 Trav -Co 34 (37, 38) (Pr 4) [AIR V 41 C 12] : ILR (1953) Trav-Co 1073 :1954 
Cii L J 63 (DB), George v. State of Trav-Co. (Travancore-Cochin Public Safety 
Measures Act (5 of 1950), S. 3 _ The impugned statute is to be examined to 
ascertain its pith and subbtance or its true nature and character for the pur¬ 
pose of determining whether it is legislation with respect to matters in this 
liat or in that, lested in the light of its pith and substance cr its true nature 
and character the subjects deUt with under S. 3, Public Safety Measures 
Act, do not come under item 42 of List I or under item 33 of List III of 
Schedule VII but they really come under items 26 and 27 of List II which is 
e State List. It follows therefore that under cl. (3) of Art. 246 of the Consti. 

u ion the Legislature of the State was competent to enact the impugned 
section.) 

Ijr ' lat 337 (33s) (Pr 4 > U I R V 40 C 117] : I L R 32 Pat C6 (DB), Abdul 
asan v. State of Bihar. (The Bihar Land Reforms Act is constitutionally 
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l 


valid even though some of its provisions may trench incidentally on certain 

matters reserved for Union Parliament. The pith and substance of the Act 

falls within item 3o of Lut II and not under items 10 and 28 of List III and 
therefore the doctrine of repugnancy has no application.) 

1853 Pat 103 (108, 109) (Prs 9, 10, 11) [AIR V 40 C 32] : I L R 32 Pat 71 (DB) 

Janakmalh v. State of Bihar. (Sicce the Bihar Land Reforms Act (30 of 1950) 

deals m pith and substance with item 36 of the State List the Act would be 

constitutionally valid though it incidentally trenches on matters reserved 

for Union Legislature. It is not a material consideration in such a case to what 

extent the Union field is invaded by the impugned statute. Even if the Act 

trenches ro some extent on the provisions of the Companies Act, the legisla 

tion would be valid since the State Legislature was acting wholly within its 

powers under the Slate Legislative List. The Act was intended to apply to the 
zaminaari assets of incorporated companies.) 

!953 Pat 65 (70, 7!) (Prs 8 , 9) [AIR V 40 C 21] (DB), Shri Durgaji v. State of 
Bihar. (Bihar Pnvate Forest Act, 1947 (9 of 1948) _ Validity _ The pith and 
substance of the Act relates to forests falling under Government of India Act 
1935, List II, item 22 and not to “land” in List II, item 21 and, therefore the’ 
Act was not beyond the powors of the Bihar Legislature ) 

!952 Gal 679 (6S2) (Pr 3 4, 5) [A I R V 39], Asieini Kumar v. State of West 
Bengal. (The West Bengal Land Development and Planning Act (21 of 1948) 
does not purport to legislate with regard to aliens or immigration. It deals 
with the subject of compulsory acquisition of property which is Item No. 9 in 
List 2 , that .s, the Provincial List of the Government of India Act, 1935. The 
Act is in pith and substance a legislation dealing with compulsory acquisition 
of property. It is quite competent for the State Legislature now under the 
Constitution to legislate for rehabilitation of refugees from foreign countries 
and such a legislation cannot be impugned on the ground that it is an extra¬ 
territorial legislation : A I R 1951 Cal 346, Bel. on.) 

1952 Pat 39 (40) (Pr 8 ) [A I R V 39 C 13] : I L R 30 Pat 1075 (DB), Meghraj v. 
Panchu. (The two Bihar Money-lenders Act 3 , one of 1938 and the other of 
1939, aie valid pieces of legislation a 3 in pith and substance they deal with 
“money-lenders and money-lending” and no part of the provisions of those 
two Acts are invalid by reason of any invasion on the negotiability of promis¬ 
sory notes : A I R 1947 P C 60 (PC), Bel. on.) 

1952 Punj 9 (15, 27) (Prs 22 , 119) [A I R V 39 C 2] : I L R (1952) Punj 11 (DB), 

Jupiter General Insurance Co. v. Bajagopalan. (Sections 52A to 52G, Insu- 
ranee Act, -were held to be within legislative competence.) 

1951 Mad 979 (Pr 7) [A I R V 38 C 339] (DB), Narasaraopeta Electric Corpora¬ 
tion Ltd. v. State of Madras. (Madras Electricity Supply (Undertakings) Act 
(43 of 1949) falls under Government of India Act, 1935, List III, Entry 31 and 
not List I, Entry 33, Government of India Act, 1935.) 

1950 Bom 221 (224) (Pr 5) [A I R V 37 C 60] : I L R (1950) Bom 290 : 51 Cri L 
Jour 1207 (DB), Kishori Shetty v. Emperor. 

1950 Orissa 47 (49, 50, 52) (Prs 12, 20, 21) [A I R V 37 0 7] : I L R (1949) 1 Cub 
65G (DB), Gadadhar Ramanuj Das v. Province of Orissa. (Section 49, Orissa 
Hindu Religious Endowments Act, 4 of 1939, is not ultra vires of the Orissa 
Legislature as its pith and substance falls within Government of India Act, 
1935, List II, Items 54 and 34. The encroachment, if any, on List 1, Item 54 
(income-tax) is only incidental. The contribution levied under S. 45 is a fee 
and not a tax —Distinction between tax and fee pointed out.) 

1950 Pat 35 (37, 38) (Prs 10, 12, 14) [AIR V 37 C 14] : I L R 28 Pat 782 : 51 
Cri L Jour 300 (DB), Bhutnath v. Province of Bihar . (Bihar Maintenance of 
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Public Order (No. 2) Ordinance (4 of 1919) held intra vires— Pith and substance 
fal T s under List II, Item 1, Government of India Act, 1935.) 

1950 Pesh 1 (5) (Prs 22, 25 to 27) [AIR Y 37 C 1] : 51 Cri L Jour 259 (DB), 
Shad Mohd. v. The Crown. 

1949 Bom 197 (200, 201) (Prs 5, 7) [AIR Y 35 C 57] : ILR (1950) Bom 260 (DB), 
Mulchand v. Raman Shah. 

1949 Lah 207 (208, 209) [AIR V 33 C 41] : Pak L R (1949) Lab 205 : 50 Cri 
L Jour 976, Muhammad Ali v. The Crown. 

1949 Nag 16 (17) (Pr 5) [AIR V 36 C 10] : ILR (1918) Nag 735 : 50 Cri L Jour 

84 (DB), Raonahali Roshanali v. Emperor . (Government of India Act, 1935_ 

S. ICO (1), Scb. 7, List 1, Items 29 & 42 and List III, Item 2— C. P. and Bcrar 

Criminal Procedure Code (Amendment) Ordinance (II of 1948), S. 2_ Pith and 

substance of S. 2 lies entirely within item 2 of List III (i. e. Criminal Procedure) 
of Concurrent Legislative List of Constitution Act—It is not ultra vires , because 
it incidentally relates to fire arms and ammunition under item 29 of List I.) 
1948 Nag 199 (201) (Pr 7) [AIR V 35 C 69] : ILR (1047) Nag 579 : 49 Cri L Jour 
230 (DB), Om PraJ:ash Mehta v. Emperor. 

1942 All 156 (163) [AIR V 29] : 43 Cri L Jour 674, Emperor v. Manna Lai. 
(The law which is open to objection under S. 297 (1) of the Government of India 
Act, 1935, is a law made by the Provincial Legislature substantially by virtue 
of the entry relatiug to trade and commerce or by virtue of entry relating to 
production, supply and distribution of commodities. And if a law is made 
substantially by virtue of the entry relating to development of industry 
it 19 not open to objection under the section. Further, the law contem¬ 
plated by this eecticn is a law which prohibits or restricts entry into or export 
from the province, of goods directly and a law which does not deal directly and 
in substance with prohibition or restriction of export or import of goods but 
which deals with other needs of the province and provi ies for them, though 
incidentally, the effect of the provision is that in some measure export or import 
is restricted, such a law is not within the meaning of the section.) 

^1939) 3 All E R 93 (104, 105) : 1939 App Cas 468, Ladore v. Bennett . (Under 
S. 92 (8), British North America Act, 1867, the Province had exclusive power in 
relation to municipal institutions in the province and the pith and substanca 
of both the Amalgamation Acts, the Ontario Municipal Board Act and the 
Department of Municipal Affairs Act, was that they were passed in relation to 
Municipal institutions in the Province. The Acts and the scheme did not 
infringe the Dominion’s exclusive power relating to Bankruptcy or insolvency 
or civil rights outside the Province. The statutes were not directed to insolvency 
legislation hut they picked out insolvency as one reason for dealing in a parti¬ 
cular way with unsuccessful institutions, and though they affected rights 
outside Province, they only so affected them collaterally as a necessary incident 
to their lawful powers of good government within the Province.) 

(1937) 3 All E R 593 (601) : 1937 App Cas 863, Gallagher v. Lynn. 

(1336) 2 All E R 111 (l 1*5) : 1939 App Cas 352, Re A Referencer under Govt, of 
Ireland Act, S. 51. (In determining the nature of a tax it is the essential 
character of the particular tax charged that is to be regarded and the nature of 
the machinery by which the tax is to be assessed is not of assistance except in 
eo far as it may throw light on the general character of the tax.) 

1330) 142 L 1 73 (75) : 99 L J P C 20 (23), Attorney-General for Canada v. 
Attorney-General for British Columbia. 

(192^) 1928 App Cas 353 (362, 363) : 97 L J P C 94, Rex v. Caledonian Collieries 
4I t • (Mine Owners Tax Act, 1923, of the Province of Alberta which imposes upon 
1111110 °^ nera ” as therein defined a percentage tax upon the gross revenues of 
l.Ind. Con. D.F. 12. 
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Where an impugned Act covers several matters although it may 
be labelled as a single Act under one title, its validity must be 
considered with reference to the p articular provision that is impeached* 

their coal mines whether ultra vires the Province as an attempt to impose 
indirect taxation _ What is the general tendency of the tax in question? _ It 
is necessary to ascertain the real nature of | the tax — Their Lordships agreed 

that the tax in question was not a direct t&x—Bmlc of Toronto v. Lambs, (1887) 
12 App Cas 575 (581, 582), Foil.) 

(1924) 1924 App Cas 328 (337) : 93 L J P C 137, Attorney-General for Ontario v. 
Reciprocal Insurers. 

(1907) 1907 App Cas 65 (68): 76 L J P C 23, Grand Trunk Railway of Canada v*. 
Attorney-General of Canada. (Dominion Parliament of Canada was held compe¬ 
tent to enact S. 1 of Canadian Statute, 4 Edw. VII, C 31, which prohibited ‘con- 
trading out,’ on the part of the railway companies within the jurisdiction of the 
Dominion Parliament from the liability to pay damages for personal injury to- 
their servants. The section was ancillary to through railway legislation not¬ 
withstanding that it affected civil rights which under S. 92 of the British North 
America Act were the subject of provincial legislation.) 

(1899) 1899 App Cas 580 (587) : 68 L J P C 118, Union Colliery Co. British 

Columbia v. Bryden. (“The whole pith and substance of the enactments of S. 4 

of the Coal Mines Regulation Act in so far as objected to by the appellant 

company, consists in establishing a statutory prohibition which affects aliens or 

naturalized subjects and therefore trench upon the exclusive authority of the 
Parliament of Canada.’’) 

(1894) 63 L J P C 59 (63) : 1894 App Cas 189, Attorney .General of Ontario v. 
Attorney-General of Canada. 

(1863) 9 App Cas 117 (129, 130, 132) : 53 L J P C 1, Hodge v. The Queen. (The 
Liquor License Act of 1877, c. 181, Revised Statutes of Ontario, which in respect 
of Ss. 4 and 5 makes regulations in the nature of police or municipal regulations 
of a merely local character for the good government of taverns, Ac., does not 
in respect of those sections interfere with “the general regulation of trade and 
commerce” but comes within Nos. 8, 15 A 16 of S. 92, British North America 
Act, 1867, and is within the powers of the Provincial Legislature.) 

(18S2, 46 L T 8S9 (893) : 51 L J P C 77, Russell v. The Queen. 

(1880) 5 App Cas 409 (415, 416) : 49 L J P C 63, Cushing v. Dupuy. (“It is to 
be presumed — indeed it is a necessary implication_that the Imperial Statute, 
in assigning to the Dominion Parliament the subjects of bankruptcy and insol¬ 
vency, intended to confer on it legislative power to interfere with property, 
civil rights and procedure within the provinces, so far as a general law relating 
to these subjects might affect them. Parliament of Canada would not infringe 
the exclusive powers given to the Provincial Legislatures, by enacting that the 
judgments of the Court of Queen’s Bench in matters of insolvency should be final 
and not subject to appeal as of right to Her Majesty in Council allowed by 
Art. 1178 of the Code of Civil Procedure.”) 

[But see 1941 Pat 99 (104, 105) [AIR V 28] (DB), Sagarmal v. Bhuttu Ram. 
(Must be deemed as overruled by MR 1947 P C 60 (P C).)] 

4 * 1954 H 7 d 121 U 24 ) ( Pr 5 ) [AIR V 41 C 43] : ILR (1954) Byd 143 (DB), 
Ghandriah v. Civil Administrator. (Defence of Hyderabad Regulation doe 3 not 
pertain only to the defence of Hyderabad—It contains within it laws with 
respect to other matters as well — It is more or less a bundle of several pieces of 
legislation—It is no good attacking the Defence of Hyderabad Regulation in an 
abstract manner that it is ultra vires but it ought to be shown which enactment 
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A State Act, one part of which is covered by the State List and 
another part by the Concurrent List, is valid. 5 

In State of Bombai/ v. F. N. Balsam , G Fazl Ali J., of the 
Supreme Court observed : 

“It is well settled that the validity of an Act is not affected if 
it incidentally trenches on matters outside the authorised field, and 
therefore it is necessary to enquire in each case what is the pith 
and substance of the Act impugned. If the Act, when so viewed, 
substantially falls within the powers expressly conferred upon the 
Legislature which enacted it, then it cannot be held to be invalid 
merely because it incidentally encroaches on matters which have 
been assigned to another Legislature.” 


In Prafulla Kumar v. Bank of Commerce , Khulna, 7 it was 
argued before the Privy Council that where the topics in the three 
legislative lists in the Government of India Act, 19:15, overlap each 
other the Courts were simply to apply the rule of priority laid down 
in S. 100 of the Act and that there was no need to reconcile them so 
as to preserve the legislative power conferred by the items in the 


legislative lists on the respective Legislatures by giving a 
interpretation to some of the entries than the words taken 


narrower 
by them¬ 


selves might require. In rejecting this argument their 
observed : 


Lordships 


In their Lordships’ opinion this argument should not pre- 
vail. To take such a view is to simplify unduly the task of dis¬ 
tinguishing between the powers of divided jurisdictions. It is not 
possible to make so clean a cut between the powers of the various 

Legislatures : they are bound to overlap from time to time. 

*No doubt, experience of past difficulties has made the provisions of 
the Indian Act more exact in some particulars (than the British 
North America Act and the Australian Commonwealth Act) and 
the existence of the concurrent list has made it easier to distinguish 
between matters which are essential in determining to which list 
particular provisions should be attributed and those which are 
merely incidental. But the overlapping of subject-matter is not 
avoided by substituting three lists for two or even by arranging 


r the Regulation is ultra vires — Order requisitioning house is not ultra 
vires.) 

5. I954 All 655 (657) ( Pr 2) [AIR V 41 C 260] : 1954 Cri L Jour 1399 (DB), Tej 
Bahadur Singh v. State. (U. P. Panchayat Raj Act (28 of 1947), falls both 
_ Un Cr , of ^ch. VII of Government of India Act, 1935.) 

Jour 1361 C (fn (322) lPr 8) ^ 1 R V 38 C 55 ( : 1951 S C R 682 (694) : 52 Cri L 

7 L 19 h 34, 37, 38 ' 39) !A IR V 34 C 14]: 74 Ind App 23 : 1947 FOR 

F C 47 ii.yu 4 ^ P C 161 (eC) ' (° b3ervat ions of Gwyer C. J. in A I R 1941 

' quoted with approval.) 
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for a hierarchy of jurisdictions. Subjects must still overlap and 
where they do, the question must be asked what in pith and 
jj» substance is the effect of the enactment of which complaint is 
i made, and in what list its true nature and character is to be found. 
If these questions could not be asked, much beneficient legislation 
would be stifled at birth, and many of the subjects entrusted to 
provincial legislation could never effectively be dealt with.” 

In Subrahmanyan v. Muttusivami? Gwyer, C. J., observed as 
follows : 


It must inevitably happen from time to time that legislation, 

though purporting to deal with a subject in one list, touches also 

on a subject in another list, and the different provisions of the 

enactment may be so closely intertwined that blind adherence to 

a strictly verbal interpretation would result in a large number of 

statutes being declared invalid because the Legislature enacting 

them may appear to have legislated in a forbidden sphere. Hence 

the rule which has been evolved by the Judicial Committee whereby 

the impugned statute is examined to ascertain its ‘pith and 

substance,’ or its ‘true nature and character,’ for the purpose of 

determining whether it is legislation with respect to matters in 

this list or in that : Citizens Insurance Co. v. Parsons, 0 Bussell v. 

The Queen, 10 Union Colliery Co. v. Bryden , u Attorney.General for 

Canada v. Attorney.General for British Columbia , 12 Board of 

Trustees of Northern Irrigation District v. Independent Orders of 

Foresters. 13 In my opinion, this rule of interpretation is equally 

applicable to the Indian Constitution Act (Government of India 
Act, 1935).” 

In Gallagher v. Lynn, 14, Lord Atkin observed as follows : 

t “It is well established, by Bussell v. The Queen, 15 that you are 

to look at the ‘true nature and character of the legislation. 

the pith and substance of the legislation.’ If, on the view of the 
statute as a whole, you find that the substance of the legislation is 
within the express powers, then it is not invalidated if, incidentally, 
it affects matters which are outside the authorized field. The 
legislation must not, under the guise of dealing with one matter, 

' in fact encroach upon the forbidden field.” 

f 8. 1941 F C 47 (51) [AIR V 28] (FC). 

9 . (1882) 7 App Cas 96 : 51 L J P C 11. 

10. (1882) 7 App Cas S29 : 51 L J P C 77. 

11. (1899) 1899 App Cas 580 : 68 L J P C 118. 

12 . (1930) 1930 App Cas 111 : 99 L J P C 20. 

13 . (1940) 1940 App Cas 513 : 8 F L J P C 27 (PC). 

14 . (1937) 3 All E R 598 (601) : 1937 App Cas 863. 

15 . (1882) 46 L T 889 : 51 L J P C 77. 
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In John Deere Plow Co. Ltd. v. T. F. Wharton , 1G Viscount 
Haldane, dealing with Ss. 91 and 92 of the British North America 
Act, 1867, observed as follows : 

“It must be borne in mind in construing the two sections 
that matters which in a special aspect and for a particular purpose 
may fall within one of them, may in a different aspect and for a 
different purpose fall w T ithin the other. In such cases, the nature and 
scope of the legislative attempt of the Dominion or the Province, 
as the case may be, have to be examined with reference to the 
actual facts, if it is to be possible to determine under which set of 
powers it falls in substance and in reality.” , 

In Bussell v. The Queen , 17 it was observed : 

“The true nature and character of the legislation in the 
particular instance under discussion must always be determined in 
order to ascertain the class of subjects to which it really belongs.” 

In considering the true character of a piece of legislation from 
the point of view of the matters assigned to different Legislatures by 
the Constitution, the Courts must have regard to all the relevant 
circumstances connected with the problem. As mentioned in Note 8, 
the whole scheme for distribution of powers contained in the Consti¬ 
tution must be considered. The entries in the legislative lists must 
be compared with each other thoroughly with a view to ascertaining 
whether the legislation in question, fairly considered, falls yrima] 
facie within the one list rather than in the other. 13 The Court is 
also entitled to look at the effect of the legislation as well as the 
object or purpose of the Act in question. 19 In Attorney.General of 
,Alberta v. Attorney-General of Canada Lord Maugham, in dealing 
with Ss. 91 and 92 of the British North America Act, 1867, observed 
as follows : 

“The next step in a case of difficulty will be to examine the 
effect of the legislation : Union Colliery Co. of British Columbia 
v. Brydenr 1 For that purpose the Court must take into account 

16. 1914 P C 174 (177) [AIR V 1] (PC). 

17 . (1882) 46 L T 889 (893) : 51 L J P C 77. 

18. 1939 P C 53 (56, 57) [AIR V 26] (PC), Attorney-General of Alberta v. 
Attorney-General of Canada. 

* 19 . 1939 P 0 53 (56, 57) [AIR V 26] (FC), Attorney-General of Alberta v. 
Attorney.General of Canada. 

20. 1939 P C 53 (56, 57, 58) [AIR V 26] (PC). 

*21. (1899) 1399 App Cas 580 ; 68 L J P C 118. 
i^ See also ISSl Hyd 121 (123, 124) [AIR V 41 C 49] : 1LR (1951) Hyd 113 (DR), 
Cuandriah v. Civil Administrator. (It is not safe to determine the subject 
of thelcgislat oa by the name that the particular enactment bears or the label 
fbat is put on it, nor would it be sound to examine the legislation in bulk. 
Co doubw legislation with legard to the defence of India is a matter within 
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any public general knowledge of which the Court would take 
judicial notice, and may in a proper case require to be informed 
by evidence as to what the effect of legislation will be. Clearly 
the Acts passed by the Provincial Legislature may be considered,’ 
tor it is often impossible to determine the effect of the Act under 
examination without taking into account any other Act operating 
or intended to operate or recently operating in the Province. 

, f closely similar matter may also call for consideration, 
namely, the object or purpose of the Act in question.” 

But it must be remembered that the question for determination 
is what is the real subject-matter of the legislation from the point of 
view of the matters enumerated in the legislative lists. The effect or 
consequence of a legislation and the object of the Legislature in 
enacting it must not be confused with the subject-matter of the legis¬ 
lation, although they are relevant factors in difficult cases for deter¬ 
mining what is the real subject-matter of legislation. 22 (See also 
Note 8). 


The Preamble to an Act although relevant is not conclusive on 
the question of the real subject-matter of legislation. 23 

the ^elusive province of the Parliament of India. But the Defence of 
Hyderabad Regulation is not a Regulation which pertains only to the law 
relating to the defence of Hyderabad. The Regulation contains within it 
laws with regard to other matters as well. It is more or less a bundle of 
several pieces of legislation. Decidedly the State can pass laws with regard 
to ‘acquisition' and ‘requisition. 1 Therefore, if the law covers any oAhe 
subjects mentioned in List II or List III of the 7th Schedule to the Constitu¬ 
tion, the State Legislature would be competent to legislate and the law would 
be intra vires. One of the purposes is the public safety and interest or, in 
other words, the maintenance of public order. ‘Public order' is the first item 
in the list of subjects on which the State is empowered to legislate.)] 

22. See 1951 S C 69 (77) (Pr 28) [AIR V 38 C 10] : 1951 S C R 51 (73) (SC), 
Slate of Bombay v. Narottamdas. (Compare observations of Patanjali Sastri J., 

; who says that the subjective point of view of the legislator rather than the 
object.ve aspect of the legislation is the determining factor—He quotes and 
lelies upon AIR 1944 F 0 18 and Lefroy on the Canadian Constitution.) 

(1937) 3 All E R 598 (601) : 1937 App Cas 863, Gallajher v. Lynn. (Per Lord 
Atkin —“Nor are you to look only at the object of the legislator. An Act 
may have a perfectly lawful object, but may seek to achieve that object by 
invalid methods. In ether words, you may certainly consider the clauses of 
an Act to see whether they are passed in respect of the forbidden subject:” 
Russel v. The Queen, (1882) 7 App Cas 829 : 51 L J P C 77 Foil )] 

4. 23. 1950 F C 67 (69; (Pr 8) [AIR V 37 C 6] : 1749 F C R 657 : 51 Cri L Jour 
1011 (FC), Bex v. Basudcva. 

1954 All 655 (656. 657) (Prs 2, 3) [AIR V 41 0 260] : 1954 Cri L Jour 1399 (DB), 
Tej Bdhaduv v. State • (Underlying purpose and policy of an Act are disclosed by 
f g its title, preamble and provisions^. P. Panchajati Raj Act (2S of 1947) —Vali- 
dity of—Although the Preamble to the Act may indicate that the Act came under 
List II, Item 13 (Local Government), Government of India Act, 1935, the U. P. 
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Where the vires of a statute is being questioned and it is said 
that the statute is beyond the competence of the Legislature, the* 
rules framed under the Act can be called in aid in order to under¬ 
stand the scheme and purpose of the legislation. 21 


The extent of invasion on the legislative field of another Legis¬ 
lature is only important for the purpose of determining what is the 
pith and substance of the impugned Act and the validity of the Act 
cannot be determined by discriminating between degrees of invasion. 20 • 
In Prcifulla Kumar v. Bank of Commerce, Khulna? 6 the Privy 
Council in dealing with the validity of the Bengal Money-lenders 
Act, 10 of 1940, observed as follows : 


“Thirdly, the extent of the invasion by the Provinces into 
subjects enumerated in the Federal List has to be considered. No 
doubt it is an important matter, not, as their Lordships think, 
because the validity of an Act can be determined by discriminating 
between degrees of invasion, but for the purpose of determining 
what is the pith and substance of the impugned Act. Its provisions 
may advance so far into Federal territory as to show that its true 
nature is not concerned with Provincial matters, but the question 
is not, has it trespassed more or less, but is the trespass, whatever 
it be, such as to show that the pith and substance of the impugned 
Act is not money-lending but promissory notes or banking ? Onco 
that question is determined the Act falls on one or the other side 
of the line and can be seen as valid or invalid according to its true 
content.’ * 

Legislature had power under Items 1, 2, 5 and 15 of List III on subjects of 
criminal law, criminal procedure, evidence and constitution and jurisdiction 

of Courts_Hence, provisions with respect to latter topics are not ultra vires 

—Legislatures when enacting a particular statute do not, in that statute 
itself, lay down provisions indicating what power of legislation is being exercised 
in enacting that statute. It is from the provisions of the statute itself and 
by reference to the legislative power granted to the Legislatures that it is to 
be inferred what particular power is exercised in enacting a particular provision 
of the statute.) 

24. 1952 Pat 359 (3G5) (Pr 15) [AIR V 39] : I L R 31 Pat 493 (SB), Atma Bam 
v. State of Bihar. ((1871) 6 Ch A 875, Ex parte Wier; AIR 1912 Pat 106, Rej.) 

25. 1951 S C 69 (77) [AIR V 38 C 10] : 1951 S C R 51 (SC), State of Bombay v. 

Karoitamdas. (Even if the incidental encroachment of a Provincial Act 

extends to the whole cf the field demarcated by an entry iu the ‘Central 1 

List, the Act will be intra vires —Bombay City Civil Courts Act, 1948, is intra 
vires.) 

1947 P C 60 (G5) [AIR V 34 C 14] : 74 Ind App 23 : 1947 F C R 28 : ILR (1947) 

Kar (PC) 161 (PC), Prafulla Kumar v. Bank of Commerce , Khulna . 

1952 Pat 39 (40) (f’r 8) [AIR V 39 C 13] : 1 L R 30 I'at 1075 (DB), Meghraj v. 
Banchu. 

26. 1247 P C GO (65) [AIR V 34 C 14] : 74 Ind App 23 : 1947 F C R 28 : I L R 
(1917) Kar (PC) 161 (PC). 


» 
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Prom the above discussion it is clear that where an Act passed 
by a State Legislature falls in'pith and substance within its jurisdic¬ 
tion, it will be valid although it trenches incidentally on a matter in 
Unwn List. This raises the question whether the doctrine of pith and 
su stance and incidental encroachment does not constitute a violation of 
the principle of priority of the Union Legislature in case of overlapping 
of the legislative entries in the two lists. On this point, it is settled 
that the principle of priority of the Union Legislature is not infringed 
by the application of the doctrine of pith and substance to a provin¬ 
cial enactment. 2 ' The reason is that the question of priority of the 

! “ 10n Le S lslatui 'e anses only where the subject-matter of legislation 
falls within both the legislative lists and in order to determine whe¬ 
ther a piece of legislation falls within both the legislative lists one 
must have regard to its true nature and character_its pith and subs¬ 
tance. If in pith and substance the legislation falls within the State 
List and only incidentally touches upon a matter in the Union List, 
it means that the legislation, according to its true nature and character ’ 
only falls within the State List, and not within both the State and 
mon Lists. Hence, from the point of view of the true nature and 
character of the legislation there is no overlapping in such a case and 
there is no occasion for the application of the principle of priority of 
the Union Legislature. In this connection also, a passage may be 
quoted from the judgment of the Privy Council in Prafulla Kumar's 
case- already referred to. In that case, after setting forth the doc- 
trine of pith and substance as applied to the question of the validity 

of the Bengal Money-lenders Act, 1940, their Lordships observed as 
follows: 


This view places the precedence accorded to the three lists in its 
proper perspective. No doubt, where they come in conflict List 1 
has priority over Lists 3 and 2 and List 3 has priority over List 2, 
but, the question still remains, priority in what respect ? Does the 
priority of the Federal Legislature prevent the Provincial Legisla¬ 
ture from dealing with any matter which may incidentally affect 
any item in its list or in each case has one to consider what the 
substance of an Act is and, whatever its ancillary effect, attribute 

it to the appropriate list according to its true character ? In their 
Lordships’ opinion the latter is the true view.” 


Where an Act falls in pith and substance within the jurisdiction 
of the Legislature hv which it has been passed, it‘is icliolly within the 

2 l- 1951 S ° 69 (77) ( * r 27) ^ 1 11 V 38 cTie] : 1951 SCR 51 (S Cj, State of 
Bombay v. Narottamdas. 

1917 P C 60 {651 (Pr 39) [1 I 6 V 61 C 14] : 71 Ind Am, 13 • 1917FOH2S- 

I L B (1947) K„ (P 0 16. (PC), Pra„. 1 Z.ZT Lt " 

Khulna . 5 

i 6 ’l (Pr 30 '' 1 R V 34 C 14]: 74 Ind App 23: 1947 F C R 23 : 

ILR (1„4.) Ear (Pc) 161 (PC), Prafulla Kumar v. Bank of Commerce, Khulna. 
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competence of such Legislature, although it incidentally encroaches 
on the legislative field of another Legislature. The point to be noted 
is that the Act is valid in its entirety and not only with reference to 
the portion which is included in the field of the Legislature which has 
passed the Act. So, no question of severability of the Act arises in such 
a case as it does where the Act is partly within the competence of the 
Legislature which has passed it and partly beyond its competence. In 
the latter case, if the two parts of the Act are severable, then the one 
which is within the competence of the Legislature will bo valid and 
the other will be invalid.'" 11 If the two parts are not severable, then 
the whole Act will be invalid. Where an Act imposes taxes on a num¬ 
ber of separate items, only some of which are within the competence 
of the Legislature, the validity of the tax may be considered separately 
with regard to each item and the doctrine of pith and substance does 
not apply in such a case, as there is no question of overlapping of the 
legislative entries. 20 

The question docs not seem to be decided whether the rule of 
pith and substance applies to entries in the same legislative list. In 
Atmaram v. State of Bihar°° the Patna High Court has expressed the 
view that the rule applies to the entries in the same list also, so that 
when it becomes necessary to decide under which of two or more en¬ 
tries in the same list certain Act falls the rule of pith and substance 
may be applied. In that case certain provisions of the Bihar Finance 
Act (17 of 1950), were impugned as infringing the right of free trade 
or business conferred by Art. 19 (l) (g) of the Constitution. It was 
held by the Special Bench that the impugned provisions were in pith 
and substance only taxing provisions and did not affect, except inci¬ 
dentally, trade and commerce and that, therefore, the objection raised 
was not tenable. Sarjoo Prosad J., observed as follows in the course 
of his judgment : 

“It is next contended that by imposing those restrictions the 
Act affects the right of free ‘trade or business’ which the citizens 
enjoy under Art. 19 (g) of the Constitution. This argument fails 
to take notice of the main purpose of the legislation which is to 
tax goods and passengers carried by road. The subject of ‘trade and 
commerce within the State’ falls under Entry 2G of List 2 of Sch. VII 
of the Constitution and is quite distinct from Entry 56 of the said 
list relating to taxes on goods and passengers. The indirect effect of 
the taxation or the incidents thereof may be to interfere with the 
trade of motor transport. What has to be looked into is the pitli 
and substance of th e legislation and not the indirect effects thereof. 

28a. 11)54 .Mad 291 (297) (l>r 10) [AI R V 41 C 125] ; ILK (1953) Mad 1175, 
A. M. S. S. F. M. & Co. v. State of Madras . 

29. 1912 1- C 14 (17) [A I R V 29] (F C), Lahore Municipality v. Daulat Lam . 

* 10£.2 Tat 319 (3CC) (Pr 17) [A I R V 39] : I L R 31 I’at 193 (S 13). 
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subject-matter of laws by legislatures 

It is well settled that the Legislature in framing the legislation on 
a particular subject may incidentally encroach upon certain other 
helds of legislation but that will not affect the vires of the legisla¬ 
tion so long as the Legislature is acting within the bounds of the 
constitutional field allotted to it, and the primary object of the 
egislation falls within that bound. That is what is called the pith 
and substance rule ; and the rule, in my opinion, applies with equal 
force to different subjects of legislation in the same list. Taxation 
is not a restraint on trade unless it is discriminatory in its character 
and is levied with the object of helping one person or party against 
the other. The Court will, therefore, be reluctant to declare a 
taxing statute unconstitutional merely because it is claimed that 
the legislation may result in some kind of interference with trade 
or commerce which may be indirectly the unavoidable consequence 
of all taxing statutes. If the subject of the legislation is within the 
taxing authority of the Legislature concerned, that should be suffi¬ 
cient to sustain it : See, for instance, United States v. Doremus 31 
and J. IF. Bailey v. Drexel Furniture Co. 32 " 

Sarjoo Prosad, J., had also expressed a similar view in an earlier 
case, Ratan Roy v. State of Bihar™ But some observations of Patan- 
jah Sastri, J„ in the Supreme Court decision in Slate of Bombay v. 
harottam Das,™ and in the Federal Court decision in Rex v. Basu. 
deva' “ seem to imply that the rule of pith and substance only applies 
to cases where it has to be determined whether a certain enactment 
falls within the legislative field of one Legislature or within that of 
another. Similarly, some of the observations of Gwyer, C. J., in 
United Provinces v. Atiqa Begum 1,0 seem to lend colour to the view 

31. (1919) 249 U S 86 (89) : 63 Law Ed 493. 

32. (1922) 66 Law Ed 817 : 259 U S 20. 

33. 1950 Pat 332 (346) (Pr 54) [AIR V 37 C 88]: ILR 29 Pat 410 : 51 Cri L Jour 
1251 (D B). (Term pith and substance” is not a term.of art but a term of 

convenience—The doctrine can be applied when considering question of repugnancy 

between a Central Act and Provincial Act on a matter in the concurrent list 
(Art. 254) —Meredith C. J. contra ) 

34. 1951 S C 69 (76) (Pr 24) [AIR V 33 C 10]: 1951 SCR 51 (S C). (The observa¬ 
tions in question were as follo.vs: —“But that doctrine (pith and substance 
doctrine), while it often furnishes the key to the solution of problems arising 
out of the distribution of overlapping legislative powers in a federal system, is 
not of much assistance in meeting the difficulty in finding auy usefulness in 
Entry 2 (Govt, of India Act, 1935, Sch. \ II List II), if under Entry 1 (of same 
List) the Provincial Legislature were inteuded to have the power to legislate 
generally with respect to the jurisdiction and powers of Courts.”) 

35. 1950 F C 67 (68) (Pr 6) [AIR V 37 C 6]: 1949 F C R 657: 51 Cri L Jour 1011 
(F C). (A I R 1949 All 513 (F B), Approved.) 

36. 1941 F C 16 (26) [A I R \ 28] (F C). (The observations in question were a 3 
fellows:— ‘It seems unnecessary to consider what the pith and substance of the 
Act is, for that question does not arise unless the Court is enquiring whether a 
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that the rule of pith and substance only applies where the question 
for decision is whether a certain Act falls within one legislative list 
or another. 

It is submitted that the rule of pith and substance only means 
that one must have regard to the real character of an enactment 
while determining the question of its validity and there does not 
seem to be any reason why the rule should not be applied, when the 
choice is between entries in the same legislative list. 87 

It is also submitted that the observations of Patanjali Sastri, J„ 
and those of Gwyer, C. J., above referred to, do not really amount to 
laying down that the rule of pith and substance cannot be applied to 
entries in the same legislative list. Their Lordships were not dealing 
with the question whether the rule of pith and substance is applicable 
to the determination of the question whether an enactment falls 
under one rather than another of the entries in the same legislative 
list. Their Lordships’ observations seem only to lay down that there 
is no occasion for the application of the rule of pith and substance 
when there is no competition between two or more legislative entries 
in their application to a particular enactment and the only question 
before the Court is as to the meaning and scope of a particular legis¬ 
lative entry. Thus, in Bex v. Basudeva , 8b the only question was 
whether a provision as to the detention of persons, who habitually 
indulge in black-marketing, was for preventive detention for reasons 
connected with “maintenance of public order” within the meaning of 
Government of India Act, 1935, Scii. VII, List 2, Item 1, and there 
was no question of any competition between the above item and any 
other item. It was held by the Federal Court that the impugned pro- 
vision was not covered by Item 1, List 2 of the Government of 
India Act and that it was therefore ultra vires. It was in this 
connection that Patanjali Sastri, J., delivering the judgment of 
the Federal Court, observed as follows : 

‘Turning to the main question, the learned Judges below 


fit 


particular Act falls within one Legislative List or another. In the present case, 
there is no suggestion of any competition between List I anti List II and if the 
Act does not fall within List II (since no one has suggested that it falls within 
List III) it can only be an Act with respect to a subject-matter which has been 
overlooked or forgotten and no Legislature in India can deal with it until the 
Governor-General had exercised his powers under S. 104, Constitution Act.”) 

37. See 1955 3 C 504 (520) (Pr 30) [ (S) AIR V 42 C 82]: 1955-2 SCR 303 (SC), 
Amar Singhji v. State of Rajasthan. (In this case, it was held that the 
Rajasthan Land Reforms and Resumption of Jagirs Act (6 of 1952) was covered, 
m pith and substance, by Seh. VII, List II, Entry 30 and that although 
Entry 18 of same List would also cover the Act, there being a specific entry 
which covered it, the Act fell under such entry.) 

3 1 8 011 9 ( 5 Fcf ° 67 (68> (Pr 6 UA I R V 37 C 6] : 1949 FOR 657 : 51 Cri L Jour 
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invoked, somewhat unnecessarily, what may be called the pith and 
substance rule for a true solution of the problem. That rule has 
been evolved by the Judicial Committee for determining whether a 
particular statute is legislation with respect to matters in the one 
or the other of the lists in Sch. VII. No such question arises in 
the present case. The real question is whether the preventive 
detention provided for in S. 3 (l) (i) is preventive detention for 
reason connected with the maintenance of public order.” 

So also, in the other two cases above referred to, the observations 

m question were not made in connection with the issue whether the 

rule of pith and substance could be invoked while deciding which of 

two or more entries in the same legislative list governed a parti- 
cular case. 


The rule of pith and substance as applied to an Act passed by 
the State Legislature, which in pith and substance falls within the 
State List and incidentally encroaches upon a matter in the Union 
List, is subject to an exception known as the doctrine of occupied 
field. For fuller discussion of this aspect, see Note 10. 


The rule of pith and substance only means that in determining 

whether an Act falls within the jurisdiction of one Legislature rather 

than another, the Court must have regard to the true character and 
nature of the legislation. 


Ihe same principle underlies the doctrine wdiich invalidates 
colourable legislation by insisting that what cannot be done directly 
cannot be done indirectly. But there is a distinction between the rule 
of pith and substance and the principle against colourable legislation 
although there is the above similarity between the two principles. As 
to colourable legislation, see Note 11. 

See also Art. 254, Note 12. 

10 . Doctrine of occupied field. — It has been seen in Note 9 
that where a law made by a State Legislature is in pith and sub¬ 
stance within its jurisdiction and incidentally trenches on a matter 


'$ 


in the Union List, such a law would be entirely intra vires the State 
Legislature. But there is an exception to this principle which is 
known as the doctrine of “occupied field”. According to this principle, 
the validity of the State law in the above case as regards its inci¬ 
dental encroachment on matters in the Union List will depend on 
the non-existence of any Union law on such matter, that is, in other 
words, on the field being “unoccupied” by a Union law. If the field 
is occupied or subsequently becomes “occupied” by any Union law, 
the State law will become void to that extent. 1 
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1. 1949 P C 190 (194) (Pr 19) [AIR V 36 C 56] (P C), Attorney-General of Sas- 
Italchcu'an v. Attorney-General of Canada. (Id this case ifc was held that the 
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This doctrine of occupied field may be best stated in the words 
of Viscount Maugham in Attorney.General of Alberta v. Attorney. 
General of Canada ? In that case, while dealing with Ss. 91 and 92 of 
the British North America Act, 1867, his Lordship observed as 
follows: 


“Since the year 1894 it has been a settled proposition that if 
a subject of legislation by the Province is only incidental or ancillary 
to one of the classes of subjects enumerated in S. 91 (Dominion 
subjects) and is properly within one of the subjects enumerated 
in S. 92 (Provincial subjects), then legislation by the Province is 
competent unless and until the Dominion Parliament chooses to 
occupy the field by legislation: Attorney.General of Ontario v. 
Attorney-General for Canada?" 


The doctrine of occupied field” applies only where there is a 
clash between a Union law and a State law. The doctrine does not 
mean that if there is a Union law on a particular subject the State 
cannot make any law on that subject at all. The doctrine only means 
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Ram Prasad. (In inter¬ 
im the pith and substance 
in its entirety and in its 
of the occupied field, One 


provision in the Provincial Act regarding interest was not merely incidental 
encrockment but even otherwise, the Dominion had already occupied the field 
by enacting the Interest Act.) 

1913 P 0 <6 (89) [AIK V 30] (P C), Attorney-General of Alberta v. Attorney - 
General oj Canada. (Held that the Debt Adjustment Act, 1937, of the Province 
of Alberta obstructed and interfered with the actual legislation of the Parliament 
of Canada in relation to bankruptcy and insolvency : Royal Bank of Canada 
v. Larue , (1923) 1923 App Cas 187, Rel. on.) 

1911 P C 47 (56, 53) [Alii V 28] (F C), Subrahmanyan v. Mulhustvami. (Per 
bulaiman, J—Doctrine of pith and substance and incidental encroachment is 
subject to doctrine of occupied field.) 

1944 Pat 303 (304) [AIR V 31] (FB), Deo Nandan \ 

preting S. 100, Government of India Act, 1935, 

principle be applied the doctrine must be applied 

entirety it involves also the subsidiary principle 

Legislature may trespass incidentally into the held of another, but only if the 

tielJ is vacant. It ernnot in doing so oust a law oi the superior Legislature 
which is already in possession.) 

(1323) 1928 App Cas 187 (193, 199), Royal Bank of Canada v. Larue. 

(1894) 1894 App Cas 189 (200, 201) : 63 L J P C 50, Attorney-General of Ontario v. 

leu? ‘ ney ' General °f Canada. (Section 9 of the Revised Statutes of Ontario of 
. c. Disentitled “An Act respecting Assignment and Preferences by Insol¬ 
vent lersms’* is within the legislative powers conferred by S. 92, British North 
lerica .ict, 1«G7. Though the enactment deals with matters incidental or 
anci ary to the main subject of Bankruptcy and Insolvency which is within 
e exc usi\e powers of the Dominion Parliament under S. 91, British North 
meriua Act, it is within the competence of the Provincial Legislature so long 

Parliament^ C ° UJ ^ Ct any exis ting bankruptcy legislation of the Dominion 

2. 1943 P C 76 (80) [AIR V 30] (P C). 

3. (1894) 1894 App Cas 189 : 63 L J P C 59. 
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that the State cannot make a law on that subject, which conflicts 
with the Union law. 4 5 


In State v. Zaverbliai Chagla, C. J., observed: 

In my opinion it is correct that as far as our Constitution is 
concerned, the doctrine of ‘occupied field’ cannot be applied, if that 
doctrine means that if Parliament legislates on a particular subject 
and thereby occupies the field, the State Legislature is completely 
debarred from legislating on the same subject.” 

As pointed out above, the doctrine of occupied field does not 
mean that the State Legislature is debarred from legislating on a 
subject which has been legislated upon by the Parliament. This has 
been expressly made clear by Lord Macmillan delivering the judg¬ 
ment of the Privy Council in Forbes v. Attorney-General of Manitoba , 6 
where he observed as follows: 

“The doctrine of the occupied field’ applies only where there 
is a clash between Dominion legislation and Provincial legislation 
within an area common to both. Here there is no conflict. Both 
income taxes may co.exist and be enforced without clashing.” 

But where a Central law evinces an intention expressly or im- 

Jpliedly to cover the entire field, a Provincial law about the same 
subject would be repugnant to the Central law although both laws 
contain exactly similar provisions. (See Art. 254, Note 15.) 

4. (1937) 1 All E R 249 (257): 1937 App Cas 260, Forbes v. Attorney.General of 
Manitoba. (It was contended that Dominion Parliament by enacting general 
Dominion Income-tax Act, 1917, had already occupied the field so as to preclude 
Manitoba Legislature from enacting any income-tax legislation. It was held 
that there was no conflict between the two. Both income-taxes may co-exist.) 
(1894) 1894 App Cas 189 (200, 201) : 63 L J P C 59, Attorney.General of Onta¬ 
rio v. Attorney-General of Canada . (Provincial law held to be intra vires so 
long as it does not conflict with any existing Dominion law.) 

[See (1928) 1928 App Cas 187 (198, 199), Royal Bank of Canada v. Larue. 
(“No doubt it was within the competence of the Provincial Legislature to give 
to a judicial hypothec the quality of a real right; but if and so soon as that 
enactment comes into conflict with a Dominion statute duly passed under the 
authority of S. 91 of the Act of 1867, then the Dominion statute prevails over 
the Provincial legislation and takes effect according to its tenor. The decisions 
of the Board relating to what is sometimes called the ‘unoccupied field’ are 
referred to in the judgment of Newcombe, J., and conclusively establish this 
point.”)] 

\See also (1827) 6 Law Ed 606 : 12 Wheat 213, Ogden v. Saunders. (Power of 
U. S. Congress “to establish uniform laws on the subject of bankruptcies 
throughout the United States” does not exclude the right of the States to 
legislate on the same subject except when the power is actually exercised by 
Congress, and the State laws conflict with those of Congress.)] 

5. 1953 Bom 371 (382) (Pr 34) [AIR V 40 C 118] : I L R (1954) Bom 117 : 1953 
Cri L Jour 1602 (D B). 

6 . (193?) 1 All E R 249 (257) : 1987 App Cas 260. 
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Thus, the doctrine of occupied field’ in effect only means what 

is enacted in Art. 254 regarding repugnancy of a State law'to a 

Union law. 

Does the doctrine of a occupied field’ apply to a Union law 
incidentally encroaching on a matter in the State List? In other 
words, where a Union law falls in pith and substance within the 
Union List but incidentally encroaches on a matter in the State List 
and the provisions relating to the matter in the State List conflict 
with a State law on the same matter, will such provisions prevail as 
against the State law? Or will they have to yield to the State law on 
the ’principle of occupied field? The answer to this question is that 
the doctrine of occupied field’ does not apply so as to give superior 
validity to a State law as against a Union law even though the pro¬ 
visions of the Union law relate to a matter in the State List. The 
doctrine of ‘occupied field’, according to the decisions, has only been 
applied for upholding central legislation as against provincial legis¬ 
lation when the latter has incidentally encroached on a central 
subject while dealing with a provincial subject. 

But apart from this, Art. 251 also points to the same result. 
When under the doctrine of pith and substance and incidental 
encroachment Parliament gets competency to legislate on a matter 
in the State List, albeit incidentally ’, such incidental provisions of 
the Parliamentary law are clearly provisions which Parliament is 

“competent to enact” within Art. 254, cl. (1), and hence are entitled 
to the benefit of that article. 

With regard to a State law which falls in pith and substance 
within the State List and encroaches incidentally on a matter in the 
Union List, it has already been stated above that although such a 
btate law is intra vires according to the rule of pith and substance, 
yet the rule is subject to the subsidiary doctrine of ‘occupied field’. 
Under this doctrine, the State law in such a case will only be valid if 
and in so far as it does not clash with a Union law on a matter in 

the Union Liston which the State law incidentally encroaches. This is 

also the result of Art. 254, cl. (l), because ex hyyothesi the matter 

encroached upon by the State law in such a case is one in the Union 

List and as such one upon which the Union Legislature is “competent 

to legislate . Hence, under Art. 254, cl. (l), any provision of law 

ic i Iailiament makes on such a subject is entitled to pre- 

\ail against any provision of law which a State Legislature may 

make ol may have made incidentally while legislating on a matter 
m the State List. 

It will be seen from the above discussion that in addition to the 
matters enumerated in the Concurrent List the doctrine of pith and 
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substance and incidental encroachment operates to create concurrent 
fields of legislative power between the Union and State Legislatures. 
The provisions of Art. 254 apply not only to matters in the Con¬ 
current List but also to such additional fields of concurrent legislative 
power which come into existence as a result of the operation of the 
doctrine of pith and substance and incidental encroachment. 

The principle involved in the doctrine of ‘occupied field’ is thus, 
as already stated, in effect, the same as the principle enacted in 
Art. 254, cl. (l). That principle is based on repugnancy between a 
Union law and a State law and enacts that in case of such repug¬ 
nancy the Staoe law shall to the extent of the repugnancy’’ be 
void. Thus, the question involved is not about the competency of the 
State Legislature to enact any law on a particular subject but its 
competency to enact a law which conflicts with or is repugnant to a 
Union law on the same subject. Thus, the superior efficacy of the 
Union law in such a case is not due to the fact that the Union 
Legislature has, and the State Legislature has not, the power to 
legislate on the subject. In other words, the principle of ‘occupied 
field which accords to a Lnion law superior efficacy over a State law 
dealing with the same subject is different from the principle of 
priority of the legislative power of the Union over that of the State 
Legislature in a matter which, in pith and substance, falls both in 
the Union and State Lists. As seen in Note 6, the principle of 
priority means that the Parliament has exclusive power of legislation 
over a matter which falls both in the Union and the State Lists. But 
the principle of ‘occupied field’ means that both the Union and the 
State Legislatures have a concurrent field of operation but only that 
in case of actual conflict between a Union law and a State law, the 
former is to prevail. (See also Art. 254 and commentary thereon 
especially Notes 12 and 15.) 


(a) “Colourable 
legislation"— 
Meaning. 



11. Colourable legislation. _ ‘Colourable legislation’ simply 
means legislation which, while transgressing constitutional limita¬ 
tions in actuality, is made to appear as if it were quite constitutional. 1 
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1. 1953 S C 375 (379) (Pr 9) [AIR V 40 C 85] : 1954 SCR 1 : I L R (1954) Cut; 
351 (S C), K. C. Gajapati Narayan Deo v. Stale of Orissa. 

H:j 1952 S C 252 (276, 277) (Pr0. 59, 61) [AIR V 39] : 1952 SCR 839, 1020 & 1056 : 
I L R 31 Pat 565 (S C), State of Bihar v. Kamcshwar Singh. (Legislation 
ostensibly under one or other of the powers conferred by the Constitution, but 
in truth and fact not falling within the content of that power is merely 
colourably constitutional , but is really not so. Bihar Land Reforms Act is not a 
fraud on the Constitution except S. 23 (f) enacted under the power conferred by 
Entry 42 of List III which is colourable exercise of legislative power and is 
unconstitutional on that ground.) 

, 1955 Pat 1 (11) [(S) AIR V 42 C 1] : I L R 33 Pat 690 (S B), Brij Bhukan v. 
S, D, O.y Siwan. (If a statute enacted ostensibly for removal and prevention of 



SUBJECT-MATTER OF LAWS BY LEGISLATURES 

• \ i 

Thus, there are two elements present in what is known as ‘colourable 
legislation . (i) that looking at the real nature of the legislation it 
violates the Constitution; (ii) that this violation is done in an indirect 
and covert fashion by appearing to comply with the constitutional 
requirements. Thus, it is not the mere indirectness of the legislation 
or the fact that it pretends to be something which it is not, that 
stamps it with the • character of colourable legislation. It is the 
combination of the two elements of indirectness and infringement of 
constitutional provisions that constitutes colourable legislation. 

In K. C. Oa.ja.pati Narctyan Deo v. State of Onssaf the Supreme 
Court observed as follows : 


“If the Constitution of a State distributes the legislative 
powers amongst different bodies, which have to act within their 


respective spheres marked out by specific legislative entries, or if 
there are limitations on the legislative authority in the shape of 
Fundamental Rights, questions do arise as to whether the Legis¬ 
lature in a particular case lias or has not, in respect to the subject- 
matter of the statute or in the method of enacting it, transgressed 
the limits of its constitutional powers. Such transgression may be 
patent, manifest or direct, but it may also be disguised, covert 
and indirect, and it is to this latter class of cases that the expres¬ 
sion ‘colourable legislation’ has been applied in certain judicial 


pronouncements. The idea conveyed by the expression is that 

although apparently a Legislature in passing a statute purported 

to act within the limits of its powers, yet in substance and in 

reality it transgressed these powers, the transgression being veiled 

by what appears, on proper examination, to be a mere pretence or 
disguise. 3 ’* 


encroachment on property has little or very unsubstantial relation to those 

subjects, and is a palpable invasion of fundamental rights, it must be declared 
ultra vires to that extent.) 


<1937) 3 All E R 598 (GOl) : 1937 App Cas 863, Gallagher v. Lynn. 

2. 1953 S C 375 (379) (Pr 9) [AIR V 40 C 85] : 1954 S C R 1 : I L R (1954) Cut 
351 (S C). 


3‘ See also 1952 S C 252 (292) (Pr 103) [AIR V 39]: 1952 SCR 889, 1020 * 1056 : 

L R 31 Pat 565 (S C), State of Bihar v. Kameshwar Singh. (Per Das , J _ 

e failure to comply with the constitutional condition for the exercise of 

c 0 ib ative power may be overt or it may be covert. When it is overt, we say 

t ie law is ob\iously bad for non-compliance with the requirements of the 

nstitution, that is to say, the law i 3 *ultra vires. } When, however, the non- 

compliance is covert, we say that it is a fraud on the Constitution, the fraud 

comp ained of being that the Legislature pretends to act within its power while 
in fact it ia not so doing.) 

1954 Hyd 50 (52) (Pr 9) [AIR V 41 C 20] : I L R (1954) Hyd 76 (DB), Firm 
oma Iiajaiah v. S. T. Officer. (A I R 1953 S O 375 (SC), Quoted.) 
l.Ind. Con, D.F. 13, 
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Thus, in considering the validity of a legislation the Court must 
have regard to the real character of the legislation and not merely to 
/the form in which it is clothed . 4 (See also Note 9). In other words, 
it is the substance of the Act that is material and not merely the- 
form or outward appearance, and if the subject-matter in substance 
is something which is beyond the legislative powers of the particular- 
Legislature to legislate upon, the form in which the law is clothed 
would not save it from conde mnation . 5 The principle is that what 

4. 1954 S C 119 (123) (Pr 8) [AIR V 41 C 26] : 1954 S 0 R 674 (S C), Divarka- 
das v. Sholapur Spinning & Weaving Co. 

1931 P C 94 (96) [AIR V 18] : 32 Cri L Jour 899 (P C), Propriatary Articles 
Trade Association v. Att.-Gen. of Canada % (One of the questions to be consi¬ 
dered is always whether in substance the legislation falls within an enumerated 

class of subjects or whether on the contrary it is an encroachment on an excluded 
class.) 

1939 F C 1 (7) [A I R V 26] (F C), In re C. P. Motor Spirit Act. (Gioyer C. J. _ 

Couits are entitled to look at the real substance of the Act (imposing a tax), 
at what it dees, and not merely at what it says, in order to ascertain the true 
nature of the tax—C. P. and Berar Sales of Motor Spirit and Lubricants Taxation 
Act Validity—Whether the tax is really sales tax or excise duty should be 
considered ) 

1955 Eyd 41(42) (Pr 4) [(S) AIR V 42 C 11] : I L R (1954) Hyd 640 (DB), 
Kodarap Laxmiah v. Hyderabad State. 

1954 All 728 (734) [AIR V 41 C 289] : ILR (1954) 2 All 191 : 1954 Cri L Jour 
1485 (DB), Durgcshwar v. Secretary Bar Council. (State Legislature cannot 
by professing to adopt, with modifications, an Act passed by another Legisla¬ 
ture, legislate on a matter which is not covered by List II or List III.) 

[Sec 1953 S C 375 (384) (Pr 28) [AIR V 40 C 85]: 1954 SCRl: ILR (1954) Cut 
351 (SC), K. C. Gajapaii Narayan Deo v. State of Orissa. (Section 37, Orissa 
Estates Abolition Act (1 of 1952), contains the legislative provision regarding 
the form and the manner in which tho compensation for acquired properties 
is to be given and as such it comes within clear language of Entry 42 
of List III, Schedule VII of the Constitution. It is not a legislation on some¬ 
thing which is non-existent or unrelated to facts. It cannot also be seriously 
contended that what S. 37 provides for is not the giving of compensation but 
of negativing the right to compensation. The validity of this provision cannot 
be challenged on the ground that it is a piece of colourable legislation.) 

1945 P C 98 (101, 102) [AIR V 32] : 72 Ind App 91 : 1945 F C R 179 : ILR 
(1945) Kar (PC) 153 (PC), Governor-General in Council v. Madras Province. 
(Madras General Sales Tax Act, 9 of 1939—Tax imposed by the Act is not a 
duty of excise in the cloak of a tax on sales—Lacking the characteristic features 
of a duty of excise such as uniformity of incidence and discrimination in subject 
matter, it is in its general soope and in its detailed provisions a tax on sales.) 

1937 P C 91 (92, 93) [AIR V 24] (PC), Attorney-General of British .Columbia v. 
Attorney-General of Canada. (Section 498A, Criminal Procedure Code introduced 
by S. 9 of 25 & 26 Geo. V, C 56 is not ultra vires of the Parliament of Canada 
as there is no reason for-supposing that the Dominion is using'the criminal law 
as a pretence or pretext or that the Legislature is in pith and substance only 
interfering with civil rights in the Province. AIR 1931 P C 94 (PC), Bel. on.)] 

5. 1953 S C 375 (379) [AIR V 40 C 85] : 1954 SOR1: ILR (1954) Cut 351 (SC), 

K. C. Gajapati Narayan Deo v. State of Orissa . 
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i cannot be done directly cannot be done indirectly. 6 As Lord Halsbury 

1949 PO190 (193) (Pr 14) [AIR V 36 C 56] (PC), Attorney-General of Saskatchewan 
v. Attorney ^General of Canada . (If under colour of arrangement which purports 
to deal only with principal ot a debt it is really the contractual obligation to pay 
interest on principal which is modified, the enactment (Provincial) should be re¬ 
garded as dealing with interest which is exclusive Dominion subject under British 
North America Act, S. 91.) 

1939 P C 63 (56, 57) [AIR V 26] (PC), Alt. Gen. of Alberta v. Alt. Gen of Canada 

(British North America Act, 1867, Ss. 91 and 92-It is not competent either for 

the Dominion or a Province under the guise or the pretence or in the form of an 

exercise of its own powers to carry out an object which is beyond its powers and 

a trespass on the exclusive powers of the other : Alt. Gen. for Ontario v. Eeci- 

procal Insurers, (1924) 1924 App Cas 32S and In re Insurance Act of Canada 

(1932)1932 App Cas 41, Bel. on -The Bill No. 1, entitled “an Act respecting the 

Taxations of Banks” enacted by the Province of Alberta instead of being in any 

true sense taxation in order to the raising of a revenue for Provincial purposes 

is merely pirt of a legislative plan to prevent the operation within the Province 

of those banking institutions which have been called into existence and given 

the necessary powers to conduct their business by the cnly proper authority, 

the Parliament of Canada. This is a sufficient ground for holding that the 

Bill is ultra vires : Bank of Toronto v. Lambe, (1S87) 12 App Cas 575, Expl.) 

1921 P C 14S (1G0) [AIR V 8] (PC), Great West Saddlery Co. v. King. (It would 

to requisite to see that the Provincial Legislature was not, under the guis^ of 

imposing direct taxation which is within their power really doing somethin, 
else, such as imposing indirect taxation ) ° 

1939 F C 1 (31) [AIR V 26] (FC), In re C. P. Motor Spirit Act. (Where there is 

an ab.-olute jurisdiction vested in a Legislature the laws promulgated by it must 

take effect according to the proper construction of the language in which they 

are expressed. But where the law-making authority is of a limited or qualified 

character, obviously it may he necessary to examine with some strictness, the 

substance of the legislation, for the purpose of determining what it is that the 
Legislature is really doing ) 

(1921) 1924 App Cas 328 (337) : 93 L J P C 137, Attorney-Gnieral for Ontario v. 

Beaprocal Insurers. (Duff J._"Where the law-making authority is of a limited 

or qualified character it may be necessary to examine with some strictness the 

substance of tne legislation for the purpose of determining what it is that the 
Legislature is really doing.”) “ 100 

(i S :88l t 897> au - ° en • fw ^ v - <?«««» c». 

imnoee ta vUe ^ 89 V ‘ Ct ' (Fassed b - v the Legislature of Quebec) which 

are not auth^ 0 " rTY P ° h ° ie3 ° f a3EUraDce and certain receipts or renewals 

is not i Briti8h North America Act - s - ° 2 - 2 *•. - it 

1 H VTaalZT tAI Y 40 ° 853 : 1954 SCR1: ™ (1954) Cut 351 (SC), 
clniot do UP ° a th ° maXim that “ d ° - d ^ "hat you 
^ttor,cYaS ° 561 (PC) ’ Attorne y- GenCral °f Saskatchewan v. 

ras v 421: (1955) 2 AI1 E R 833 

14S5 A (DB ^Durglhwa ^ ^ ° 2893 1 ILR (1954) 2 AU 191 : 1954 Cri L Jour 

1 Uur 9 eih '<-ar v. Secretary, Bar Comical. 
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put it in Madden v. Nelson and Fort Shephard Railway Co.? “you 

cannot do that indirectly which you are prohibited from doing 
directly.” 

1 

In Deputy Federal Commissioner of Taxation (N. S. W.) y. 
TF. R. Moran Proprietary Ltd.? it was observed as follows : 

“Where the law-making authority is of a limited or qualified 
character, obviously it may be necessary to examine with some 
strictness the substance of the legislation for the purpose of deter¬ 
mining what it is that the Legislature is really doing. In such 
cases, the Court is not to be over-persuaded by the appearance of 
the challenged legislation. ... In that case, this Court applied the 
well-known principle that in relation to constitutional prohibitions 
binding a Legislature, that L egislature cannot disobey the prohibi- 

(1901) 45 Law Ed 86*2 (867): 181 U S 283 (294, 295), Fairbanks v. United States, 
(What cannot be done directly because of constitutional restriction cannot be 
accomplished indirectly by legislation which accomplishes the same result: 
Woodruff v. Parham , (1869) 19 Law Ed 382 : 8 Wall 123, Brown v. The State 
of Maryland , (1827) 6 Law Ed 678 : 12 Wheat 419, Pef. — The freedom of 
exportation being guaranteed by the American Constitution, it cannot be disturbed 
by any form of legislation which burdens that exportation. The form in which 
the burden is imposed cannot vary the substance.) 

(1879) 25 Law Ed 743 (746) : 100 U S 434, Guy v. Baltimore. (An ordinance of 
the City of Baltimore, authorised by a statute of Maryland and in pursuance of 
which vessels landing at the public wharves of the city, laden with the products 
of other States were required to pay wharfage fees which were not exactel from 
vessels landing thereat with the products of Maryland was declared to be in 
conflict with the National Constitution—Such fees although denominated whar¬ 
fage dues, cannot be regarded as compensation merely for use of the city’s pro¬ 
perty, but as a mere expedient or device to accomplish, by indirection, what the 
State could not accomplish by a direct tax, viz. build up its domestic commerce 
by means of unequal and oppressive burdens upon the business and industry of 
other States.) ■ -v 

[See 1942 F C 27 (30, 31) [AIR Y 29] (FC), Megh Raj v. Allah Rakhia. (If it 
should be found that the substantive provisions of an impugned Act are to 
any extent void or inoperative, any attempt to exclude attack on them by 
barring the jurisdiction of Civil Courts will be open to criticism as “an attempt 
to do by indirect means” something which the Provincial Legislature was not 
entitled to do.) 

1943 Cal 489 (505) [AIR V 30] (SB), Sushil Kumar?. Emperor. (Anon-sovereign 
Legislature which has made a law which is ultra vires of itself cannot by a 
subsequent Act declare such law or any part thereof to be intra vires. To permit 
this would be to permit a Legislature with powers limited by some other au¬ 
thority to enlarge its powers by its own act without reference to the authority 
creating it. Now if this cannot be done directly, obviously it cannot be done 
indirectly by means of drafting or other devices : Madden v. Nelson and 
Fort Sheppard Railway , (1899) 1899 App Cas 626 and Board of Trustees of 
Lethbridge Irrigation District v. Independent order of Foresters , (1940) 1940 
App Cas 513, Rel. on.)] 

7. (1899) 1899 App Cas 628 (628) : 68 L J P 0 148. 

8. 61 C L R 735 (793). (Quoted by Mahajan J. in AIR 1952 S C 252 (276) (SO).) 
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tion merely by employing an indirect method of achieving exactly 
the same result. . . . The same issue may be whether legislation 
which at first sight appears to conform to constitutional require¬ 
ments is colourable or disguised. In such cases, the Court may 
have to look behind names, forms and appearances to determine 
whether or not the legislation is colourable or disguised.” 

In Dwarlcadas Shrinivas v. Sholapur Spinning and Weaving 
Co.f* Mahajan J. observed as follows : 

“In order to decide these issues (as to whether the impugned 
law infringed the Fundamental Rights) it is necessary to examine 
with some strictness the substance of the legislation for the purpose 
of determining what it is that the Legislature has really done; tlie 
Court, when such questions arise, is not over-persuaded by the 
mere appearance of the legislation. In relation to constitutional 
prohibitions binding a Legislature it is clear that the Legislature 
cannot disobey the prohibitions merely by employing an indirect 
method of achieving exactly the same result. Therefore, in all 
such cases the Court has to look behind the names, forms and 
appearances to discover the true character and nature of the legis¬ 
lation.” 

It has been already mentioned that the mere fact that the legis¬ 
lation adopts an indirect method to accomplish a certain object will 
not make it colourable legislation. So long as the object which is 
sought to be achieved by indirect means is constitutionally within 
the competence of the Legislature, the mere fact that the legislation 
adopts an indirect method will not make a piece of legislation colou¬ 
rable. ,<J In K. C. (Jajapati Xarayan Deo v. Stale of Orissa™ the 
Supreme Court observed as follows : 

The contention of Mr. Narasaraju really is that though 
apparently it purported to be a taxation statute coming under 
Lntry * 16 , List 2 (Taxes on agricultural income), really and in 
substance it was not so. It was introduced under the guise of a 
taxation statute with a view to accomplish an ulterior purpose, 
namely, to inflate the deductions for the purpose of valuing an 
estate so that the compensation payable in respect of it might be 
as small as possible. Assuming that it is so, still it cannot be 
1 egarded as a colourable legislation in accordance with the princi¬ 
ples indicated above, unless the ulterior purpose, which it is 
intended t o serve, is something which lies beyond the powers of 

8a. 1951 s C 119 (123) (Pr 8) [AIR V 41 C 26] : 1954 SCR 674 (S C). 

C 375 (3<9) V 40 c 85 1 : 1954 S C R 1 : ILR (1951) Cut 351 (SC), 

* (injapati Narayan Deo v. State of Orissa. 

Camun rr\ 3 ^ (381) (1>ra 17 ’ 18) t AIR v 40 C 85] : 1954 S C R 1 : ILR (1954) 

n r. irt m i . , 6Sa Agricultural Income-tax (Amendment) Act, 1950, is not 
a colourable legislation.) 
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™ at 7 t0 , IeSislate Up0n ‘ The whole doctriue of colourable 
legislation is based upon the maxim that you cannot do indirectly 

vhat you cannot do directly. If a Legislature is competent to do 

an in V T ^ ^ faCt that ifc attem P^ to do it in 

an indirect or disguised manner cannot make the Act invalid 

lltTf ' LlS i 3 ' " a “ ere h6ad ° f legislative Zer, 

he Legislature can adopt any principle of compensation in respect 

r o VT !" 4 ’ aCqUired - Whether deductions are 
tionllitv of ’ i t ° r dGflated ’ tbey a ° n0t affect constitu- 

utmy that the real purpose of a legislation is different from 

tion n7T-i° n u aCe ° f ifc ’ but ™ dd be a colourable legisla- 

y i it is shown that the real object is not attainable by it 

^ reason of any constitutional limitation or that it lies within 
the exclusive field of another Legislature.” 

the T F :°T ! he ab0Ve If iS Clear that the <l uestion of the motives of 
e Legislature is really immaterial where there is no lack of com- 

P t nee on the part of the Legislature.” Again, to quote the 

Supreme Court in A. C. Gajpati Narayan Deo v. State of Orissa: 13 

^ may be made clear at the outset that the doctrine of 
co ourable egislation does not involve any question of bona fides 

or mala fides on the part of the Legislature. The whole doctrine 
resolves itself into the question of competency of a particular 
Legislature to enact a particular law. If the Legislature is com- 
petent to pass a particular law, the motives which impelled it to 
act are really irrelevant. On the other hand, if the Legislature 
^ ks com Petency, the question of motive does not arise at all. 

} . ieth6r a statute 1S constitutional or not is thus always a question 

° 1,0 I™ \ J lde Cooley ’ s Constitutional Limitations, Vol. 1, 

page 379. 13 


H. 2953 Orissa 185 (221) (Pr 82) [A. I R V 40 C 61] : I L R (1953) Cut 71 (DB), 

K.C GajapaH A arayan Deo v. State of Orissa . (If the primary purpose of 

s a u e is to iaise re\enue for the purpose of the State, collateral purposes 

or motives of a Legislature in levying a tax of a kind within the reach of its 

lawful power are matters beyond the scope of judicial enquiry. But if the taxing 

statute is so arbitrary as to compel the conclusion that it does not involve an 

exertion o the taxing power but constitutes in substance and effect the direct 

exertion of a different and forbidden power, a 3 for example, the confiscation of 

property, it may be held to be invalid: McCray v. United Slates , (1904> 49 Law 

Ed 78 : 195 U S 27 and Xor wood v. Baker , (1898) 43 Law Ed 443 : 172 U S 269, 
Foil.) 

12. 19o3 S C 375 (379) (Pr 9) [AIR V 49 C 85]: 1954 SCR1: ILR (1951) Cut 
351 (SC). 

13. See also 1954 Hyd 50 (52) (Prs 9, 10) [AIR V 41 C 20] : I L R (1954) Hyd 76 
(DB), Firm of Soma Rajlian v. Sales Tax Officer , Secunderabad. (It was 
contended that the enactment of a statute taxing specific commodity immedia¬ 
tely before the enforcement of a Parliamentary Act declaring them essential 
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But the above only means that the question of motive has no 
direct relevance to the constitutional validity of a statute. But in 
determining whether an impugned statute is intra vires ol * ultra 
vires the court has to consider the real nature of the statute. One of 
the factors to be considered by the Court in this connection is clearly 
whether the impugned legislation is an attempt on the part of the 
Legislature to achieve by indirect means what it cannot accomplish 
directly, that is, to veil in a constitutional form what in truth and 
substance is unconstitutional. Thus, the question of the motive of 
the Legislature becomes relevant in connection with the question as 
to the real character of an impugned legislation. In other words, 
the question has an indirect bearing on the question of the constitu¬ 
tional validity of a legislative enactment. This has been recognised 
by the Supreme Court itself in the above case where, immediately 
after mentioning that motive is irrelevant on the question of vires, 
the Supreme Court proceeds to point out that the Legislature cannot 
violate the constitutional prohibitions by employing an indirect 
method. 14 
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The allegation that a certain enactment is colourable legislation 
must be strictly proved. 10 The maxim omnia prcesumuntur rite 
esse acta is at least as applicable to an act of a legislature as to 
any other official act, and the Court will not be astute to attribute 


(e) Burden or 
proof and mat¬ 
ters to be con¬ 
sidered. 


for the life of the community is a colourable exercise of a legislative power— 
| Contention rejected: AIR 1953 S C 375 (SC), Foil.)] 

1953 Orissa 185 (211, 214) (Prs 61, 65) [AIR V 40 C 61] : I L R (1953) Cut 71 
(DB), K. C. (rajapati Farayan Deo v. State of Orissa. (It is well settled that 
what may be called the mere object or motive of a legislative measure is not, 
by itself, an invalidating circumstance. It is not the purpose of a statutory 
.enactment, but the constitutional effect and operation of the enactment which 
determines its validity. In judging the validity of a legislative scheme, what 
is material to be considered is the purpose or object or the effect in the sense 
of the function of the impugned legislative provision, that is to sav, the opera¬ 
tion of the Act, and not the purpose or the effect or the object in the sense 
of motive: 76 Com WLR 1 (1S6,1S71, W. R Moran Proprietary Ltd. v. Deputy 
Commr. of Taxation for N. S. W. t (1940) 1940 App Cas 838: 109 L J P C 85, 

' *■* Ref. (Confirmed in nppeal in AIR 1953 S C 375 (SC)).) 

14. 1953 S C 375 (379) [AIR V 40 C 85]: 1954 S C R 1: ILR (1954) Cut 351 (SC), 
K. C. Gajapati N ar ay an Deo v. State of Orissa. 

15. 1955 NUC (Eng) 5433 [AIR V 42]: 1955-2 All E R 833, Govindan Sellappah 
v. Piuichi Banda. 

[Sec also 1953 Orissa 185 (211) (P r 6C) [\IR V 40 C 61] : ILR (1953) Cut 71 
(DB), K. C. Gajapati Narayan Deo v. State of Orissa . (Where the bona fidcs 
0 i a Legislature as such and not of any individual are involved, the absence 
of bona f idcs and the presence of a positive intention which is said to have a 
relevance on the validity of the legislative enactments is not a matter that 
can be decided on mere balance of probabilities. The mala fides so alleged 
must be strictly proved to the hilt and beyond any reasonable doubt. Like an 
accused in a criminal case the State should get the benefit of doubt.)] 
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to any Legislature motives or purposes or objects which are beyond 

1 3 rr J? “ USt be Sh ° Wn affiL ' matlvel y b y ^e party challenging 
statute, which is upon its face intra vires, that it was enacted as 

pait of a plan to effect indirectly something which the Legislature 
had no power to achieve directly. 18 See also Art. 24d, Note 16. 

The legislative history of an enactment may be considered while 

e erunning whether in the guise of a legislation which is within 

e powers of the Legislature it really trespasses the limits of such 
powers. 17 

, n In f r °P r J etar, J Articles Trade Association v. Attorney.General 
of Canada , Lord Atkin observed as follows: 

Their Lordships entertain no doubt that time alone will not 
validate an Act, which, when challenged, is found to be ultra 
vires: nor will a history of a gradual series of advances till this 
boundary is finally crossed avail to protect the ultimate encroach¬ 
ment But one of the questions to be considered is always whether 
in substance the legislation falls within an enumerated class of 
subject, or whether on the contrary in the guise of an enumerated 
class i is an encroachment on an excluded class. On this issue the 
legislative history may have evidential value.” 

Reports of the proceedings of the Legislature during the passage 

t ° Sfc w UteS ai ' e admissible as Public documents under 

, 1 7 ® ° f the Lvidence Act - Where the bona fides of a piece of 
legislation are questioned, speeches of members of the Government 

who are responsible for the passage of the bill through the Legisla’ 

ture, may have some value es pecially as regards legislative history 

16 1955 NUC (Eng.) 6133 [AIR V 42] : (1955, 2 All E R 833 (837), Govindan 
Sellappah v. Panchi Banda . 

[ f“ 19 . 53 5>' l “ ; 85 J M > “> [«Ii V ,0 0 on : ILB (1953) C„. 7, 

L 7' Deo V. su, oj Orissa. (P„ Jogmmdludas 

"“ ,le lfc 13 clear that th0 principle of invalidity of a legislative 

measure aa the reeult of a colourahle legi sla ti ve scheme must now be taken as 

we 1 e^abhehed, caution is required in the application thereof and I venture 

to think that American decisions in this behalf cannot always be relied on as 
a sure and infallible guidance.”)] 

17. 1931 P C 94 (96) [AIR V 18] : 32 Cri L Jour 899 (PC), Proprietary Articles 
1 raae Association v. Attorney-General of Canada. 

t See 1953 Na S 40 (51) (Pr 52) [A.IR V 40 C 22] : ILR (1952) Nag 736 (DB), 

Bhaslcar v. Molid. Alimulla Khan. (It was contended that in considering 

va’idity of Berar Tenancy Law (Amendment) Act (19 of 1950), provisions 

of Act, 18 of 1950, and Act 1 of 1951, should be taken into consideration_ 

Repelling this contention it was held that validity of law has to be considered 

with lefeience to its provisions and provisions of Constitution and nothing 
else.)] 

18. 1931 P C 94 (96) [AIR V 18] : 32 Cri L Jour 899 (PC). 
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leading up to the measure in question and its close connection with 
other contemporary pieces of legislation. 19 

Where an Act passed by a Legislature seems to fall within the j 
legislative field of the particular Legislature as well as that of 
another Legislature, the Court has to look at pith and substance of 
the Act and consider whether the true subject-matter of the Act, 
falls within the jurisdiction of the particular Legislature which has 
passed it or within that of another Legislature. Where the Act in 
pith and substance falls outside the jurisdiction of the Legislature by 
which it has been passed although incidentally it touches upon 
certain matters within the jurisdiction of such Legislature, the Act 
would be ultra vires. It is not necessary in such a case that in order 
to hold the Act to be ultra vires it must be a colourable piece of 
legislation. 29 In other words, in order to establish the unconstitu¬ 
tionality of such an Act it is not’necessary to show that the Legisla¬ 
ture attempted to disguise the fact that it was legislating on subjects 
beyond its powers. No doubt, if the Legislature did attempt to do so, 
the Act would be a colourable piece ol legislation. But the unconsti¬ 
tutionality of the Act will be due to the fact that the Legislature 
was actually acting beyond its competence and not to the fact that 
the Legislature was trying to disguise the real nature of the Act. 
Thus, colourable legislation is only one form of legislation which is 
beyond the competence of the Legislature which has passed it. Or, 
in other words, legislation, which transgresses the constitutional 
limits and is therefore ultra vires, takes on the additional character 
of colourable legislation under certain circumstances. Although this 
is so and although also the object of both the rule of pith and sub¬ 
stance and the doctrine of colourable legislation is the same, namely, 
that the Court must have regard to the real nature and character of 
a piece of legislation in determining its constitutional validity, yet 
the two principles are not identical, inasmuch as there is no element 
of disguise necessarily involved in legislation which is condemned as 
unconstitutional by the application of the rule of pith and substance, 

■"bile such an element is necessarily involved in legislation 
c ond emned as colourable legislation. 

19 ' 195 ; 1 0ds - a 185 l 222 ) U’r 86) [AIll V 40 C 61] : ILU (1003; Gut 71 (DB), 
v. G. Gajapati Narayan Deo v. State of Orissa. 

,|20 SV C 1937 I> C 89 (91) [AIR V 24] (PC), Alt. Gen. of Canada v. Ml. Gen. of 
ntario. (British North America Act, 1867, Ss. 91 ami 92 _ Tee Dominion 
egie ation, even though it der\I 3 wilh Dominion property, may yet be 60 
ratne a, to invade civil rights within the Province or encroach upon the 

f, n ° f u ^ ects winca &re reserved to provincial competence. It is not neces- 
ofu 1 ^ 11 u ld b e a colourable device or a pretence. If on the true view 
*• G ationitis found that in reality and in pith and substance the legisla- 

feuhW* Va CiV '. 1 r:s *' t3 x ^e Province, or in respect of other classes of 

invalid i hmV1Se encroacLea u t' cn the provincial field, the legislation will le 


(f) Rule of pith 
and substance 

distinguished. 
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12. Legislative practice. — In interpreting the provisions of 
the Constitution as regards the powers of the Legislature long conti¬ 
nued legislate e practice can be taken into consideration when the 
meaning of the provisions is not clear and admits of more than one 
view being taken of the powers of the Legislature. A question raised 
may be as to the subject-matter on which a particular Legislature is 
competent to legislate or it may relate to the manner in which the 
legislative power can be exercised as, for instance, whether any part 
of the power can be delegated to the Executive. (See Art. 24 5 % 
Isote 8.) This principle about the relevance of legislative practice 
as an aid to the interpretation of the Constitution in relation 
to the powers of the Legislatures and the validity of legislation 
has been recognized in a number of decisions. 1 In Croft v. 
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1. 1955 S C 58 (61) (Pr 6) [ (S) A I R V 42 C 14]: 1955 SCR 829 (SC), Navin - 
chandra v. Commr. of I, T., Bombay, (Reference to legislative practice may be 
admissible for catting down the meaning of a word in order to reconcile two 
conflicting provisions in two legislative lists (AIR 1939 F C 1 (FC)) or to enlarge 
their ordinary meaning (AIR 1951 S C 318 (S C)). ) 

1951 S C 69 (77) (Pr29) [AIR V 38C 10]:1951 S C R 51 (74) (SC), State of Bombay 
v. A aroitamdas- (In this case legislative practice before Government of India 
Act, 1935, was relied on for interpreting the scope of List II, Entries 1 and 2 in 
Sch. YIl of Government of India Act, 1935, and it was held that it had long 
been the practice in this country to constitute and organise Courts with general 
jurisdiction over all persons or matters subject only to certain pecuniary and 
territorial limitations and to confer special jurisdiction limited to certain specified 
cases or matters either on the ordinary Courts in addition to their general juris¬ 
diction or on tribunals set up to deal with such matters exclusively_So, it wa3 held 

that a distinction might be made between the two kinds of jurisdictions and the 
Provincial Legislature might be held to have power to vest general jurisdiction in 
addition to special jurisdiction regarding matters in Provincial L st and Central 
Legislature had power regarding special jurisdiction in regard to matters in 
Central List.) 

1943 P C 118 (120) (Pr 15) [A I R V 35 C 34]: 75 Ind App 86: 1946 F C R 1 (PC), 
Wallace Brothers & Co. Ltd. v. J. T. Commissioner , Bombay. (Where Parlia- 
.J; ment has conferred a power to legislate on a particular topic it is permissible 
r important in determining the scope and meaning of the power to have 

i regard to what is ordinarily treated as embraced within that topic in the legis- 
l < • lative practice of the United Kingdom: AI R 1933 P C 16 (P C), Bel on. The 
■ point of the reference is emphatically not to seek a pattern to which a due 
exercise of the power must conform. The object is to ascertain the general con¬ 
ception involved in the words used in the enabling Act. On this view it wa3 held 
that the concept of income-tax in tli? United Kingdom was that income-tax may 
be levied on a person if there is sufficient territorial connection between the 
taxing country and such person—Foreign company deriving the larger part of its 
income from British India — There is sufficient territorial connection for taxing 
such company.) 

1933 P C 16 (IS) [A I R V 20] (P C), Croft v. Dunphy. 

1930 P G 120 (121) [AIR V 17] (P C), Henrietta v. Attorney-General. (In coming 
to a determination as to the meaning of a particular word in a particular Act of 
Parliament it is permissible to consider two points, viz.: (i) The external 
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evidence derived from extraneoas circumstances such as previous legislation 
decided cases; (ii) the internal evidence derived from the Act itself.) 

1945 F C 9 (12) [A I R V 32] : 1945 F C R 65 : I L R (1945) Kar (F C) 88 (F C) 
Wallace Brothers cB Co. Lid. v. Commr.ofI.-T. Bombay , Sind and Baluchistan. 
(Interpretation of Parliamentary enactment relating to constitution of subordi¬ 
nate Legislature — Expression in such enactment may carry the connotation 
which by well-established usage it has acquired in English law or politics. But 
the observations in AIR 1933 P C 16 (PC) cannot be interpreted as implying that 
the Indian Legislature must frame income-tax legislation on the same lines or 
on the same bases as have been adopted or found convenient in England ) 

1941 F C 47 (55) [A I R V 28] (FC), Subrahmanyan Chettiar v. Muttusicami. 
(ler Sulaiman J, —Legislative practice in India prior to Government of India 
Act, I93o, shows that in the various Provinces there were existing legislations 
for relief from high rates of interest. So Madras Agriculturists’Relief Act, 4 
of 1933, is not outside the province of the Madras Legislature.) 

1939 F C 1 (12, 37) [AIR V 26] (FC), In re C. P. Motor Spirit Act. (Per Greyer 
C. J. (Jayakar J . dubitante) — In interpreting the expression “duties of excise” 
in the Government of India Act, 1935, Sch. VII, List I, Entry 45, the Court 
is entitled to look at the manner in which Indian legislation preceling the 
Constitution Act, had been accustomed to provide for the collection of excise 
duties ; for Parliament must surely be presumed to have had Indian legislative 
practice in mind and, unless the context otherwise clearly requires, not to have 

conferred a legislative power, intended to he interpreted in a sense not under¬ 
stood by those to whom the Act was to apply.) 

C79) ILR 4 Cal 172 (182) : 5 2nd App 178 (195) (PC), Empress v. Burah. 

1949 Mad 481 (485) (Pr 0) [A I R V 36 C 220] : I L It (1949) Mad 739 : 50 Cri L 
Jour 681 (I 1 B), In re S. M. Nathaniel. (Legislative practice can be utilised as 
a useful guide in the interpretation of the descriptive terminology adopted 
in the Constitution Act and particularly in the Lists in Sch. VII— Provisions as 
to appeals have always found a place in the “Codes of Procedure ”) 

1940 Born 65 (68) [A I R V 27] (FP), Sir Byramjee v. Province of Bombay. (In 

construing the Government of India Act, 1935, the Court is entitled to look to 

e legislative practice prevailing in Englaud and in India at the time when it 
was passed.) 

1946 Bom 216 (239) [A I Ii V 33 C 59] : I LR (1946) Bom 517, Tan Bug Taim v. 
Collector of Bombay. (While coustrumg the provisions of the Government of 
India Act, the Court is entitled to look to the legislative practice prevailing in 

* ng.and as well as in India at the time of the passing of the Act—A I R 1940 

6 o (TB , I,el. on Power for compulsory acquisition does not include 
power to requisition land.) 

1W54 Bom 188 (193) (Pr 14) [AIK V 41 C 51]:ILR (1954) Bom 41 (DB), Municipal 

• I™ V ‘ i ^ 0/ dhandas. (It is well estiblisbed that in interpreting items 

n ° 9 ln Sch ‘ Ui t0 tho Government of India Act, it is open to the Courts 

nsi er e r i lative history in order to give proper meaning to the words used 

e items—.List II Entry 42—Taking legislative practice into conisderation 

, . ^ er a b as ’ 3 of capital valuation in levying taxes on certain 

s o prop^rt) cannot be sail to be excluded from this entry—The adoption 
method or basis, does not alter the character of the tax so as to make it 

° n Ca ^ tal ValUG ° f a3Set3 under List ^ Entr y 55.) 
j 01 " 261 * 2G3 ’ 2GG ’ 271 > 27 2) [A I R V 39] : I L R (1953) Bom 446 (DB), 

Int * u yy an v * Income-tax Commissioners , Bombay City . (Chagla C. J. 

rpretation of entries in legislative lists must be consistent with and in 
nut} with legislative practice and not opposed to it — Even if the effect 
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Dunphy , 2 Lord Macmillan observed as follows : 

When a power is conferred to legislate on a particular topic, 
it is important in determining the scope of the power to have 
regard to what is ordinarily treated as embraced within that topic 
in legislative practice, and particularly in the legislative practice 
of the State which has conferred the power.’* 

In State of Bombay v. Narottamdas , 3 Patanjali Sastri J. of the 
Supreme Court observed as follows : 


lhat it is legitimate to have regard to the legislative practice 
in determining the scope of legislative power has been recognized 
in decisions of high authority-e. g. Croft v. Dunphy .” 4 

In Empress v. Bur cfh? the Privy Council observed as follows : 


“When plenary powers of legislation exist as to particular 
subjects, whether in an Imperial or Provincial Legislature, they 
may be well exercised either absolutely or conditionally. Legisla¬ 
tion conditional on the use of particular powers or on the exercise 
of a limited discretion entrusted by the Legislature to persons in 
whom it places confidence is not uncommon, and, in many circum¬ 
stances, may be highly convenient. It cannot be supposed that the 
Imperial Parliament did not, when constituting the Indian Legis¬ 
lature, contemplate this kind of conditional legislation as within 
the scope of the legislative powers which it from time to time 
conferred. It certainly used no words to exclude it.” 


In ]\rCulloch v. The State of Maryland? Chief Justice Marshall 

of applying this principle would be to restrict the scope of an expression the 
principle should be applied—“Income” in Government of India Act, 1935, 
bch. VII, List I, Entry 54 does not include “capital gains” because it is against 
legislative practice— Tendolkar J • contra — Where the language used in a 
legislative entry is plain and unambiguous widest possible import must be 
given to it. Parliamentary practice should not be resorted to for restricting 
the scope of the plain words appearing in a legislative entry. 

The Income-tax and Excess Profits Tax (Amendment) Act, 22 of 1947, is not 
ultra vires the Central Legislature—But according to ChaglaC . J. it falls under 
Government of India Act, 1935, Sch. VII, List I, Entry 55 while according to 
Tendolkar J. it falls under List I, Entry 54.) 

1950 Bom 221 (225) (Pr 7) [A I R V 37 C 60] : ILR (1950) Bom 290 : 51 Cri L 
Jour 1207 (DB), Kishori Shetty v. Emperor. (In interpreting the Constitution 
Act the Court must attach importance to the legislative practice because very 
often a Constitution Act embodies a great deal of practice with regard to a 
particular legislation which has been built up in a country in the past.) 

(1819) 4 Law Ed 579 (600) : 4 Wheat 316 (401), M'Culloch v. The State oj 
Maryland. 

2. 1933 P C 16 (19) [AIR V 20] (PC). 

3. 1951 S C 69 (77) (Pr 2.)) [A I R V 38 C 10] : 1951 S C R 51 (SC). 

4. 1933 P C 16 (19) [AIR V 20] (PC). 

5. (’79) ILR 4 Cal 172 (182) : 5 Ind App 178 (195) (PC). 

6 . (1819) 4 Law Ed 579 (600) : 4 Wheat 316 (401). 
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of the Supreme Court of America, when considering the question 
whether the Congress of the United States had the power to enact 
legislation as to incorporation of Banks, observed as follows : 

“The first question made in the cause is, has Congress power 

to incorporate a bank ? It has been truly said that this can 

scarcely be considered as an open question, entirely unprejudiced 

by the former proceedings of the nation respecting it. The principle 

now contested was introduced at a very early period of our history 

has been recognized by many successive Legislatures, and has been 

acted upon by the judicial department, in cases of peculiar delicacy, 
as a law of undoubted obligation. 


11 


It will not be denied that a bold and daring usurpation might 

be resisted, after an acquiescence still longer and more complete 

than this. But it is conceived that a doubtful question, one on 

which human reason may pause, and the human judgment be 

suspended, in the decision of which the great principles of liberty 

are not concerned, but the respective powers of those who are 

equally the representatives of the people, are to be adjusted; if not 

put at rest by the practice of the government, ought to receive a 

considerable impression from that practice. An exposition of the 

constitution, deliberately established by legislative acts, on the 

faith of which an immense property has been advanced, ought not 
to be lightly disregarded.” 

In United States v. Curtiss-Wricjlit Export Corporation• the 
bupreme Court of America observed as follows : 

The result of holding that the joint resolution here under attack 
is void and unenforceable as constituting an unlawful delegation 
of legislative power would be to stamp this multitude of comparable 
acts and resolutions as likewise invalid. And while this Court may 
not, and should not, hesitate to declare acts of Congress, however 
many times repeated, to be unconstitutional if beyond all rational 
( ou it finds them to be so, an impressive array of legislation such 

as wo have JU3t S et f°rth, enacted by nearly every Congress from 

eginning of our national existence to the present day, must 

) gn eii unusual weight in the process of reaching a correct deter- 

h ‘ l '° n ° the pi 'oblem. A legislative practice such as we have 

11 ’ CU CnCC< not on ly occasional instances, but marked by 

he movement of a steady stream for a century and a half of 

unassailable T° "w ^ (lirection of Proving the presence of 
found in 8r0UUd f ° r th . 6 constitu tionality of the practice, to be 

nature or & vTIf ° hlstory of the P ower involved, or in its 
natrne, or m both combined." 


( 327 ). 
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But., as is recognized in United States v. Curtiss. Wright Export 
Corporation 8 in the passage quoted above, legislative practice, however 
long continued, cannot validate a course which is plainly unconsti¬ 
tutional. It is legitimate to invoke legislative practice as an aid only 
in case of doubt. Moreover, the legislative practice must be uniform 
and long continued if it is to be relied on as a binding matter. In 
this connection, the following observations of Kania C. J. in In re 
the Delhi Laics Act , 1912 9 may be quoted : 

Unless the legislative practice is overwhelmingly clear, 

tolerance or acquiescence in the existence of an Act without a 

dispute about its validity being raised in a Court of law for some 

years cannot be considered binding, when a question about the 

validity of such practice is raised and comes for decision before the 
Court.” 


Similarly, judicial interpretation of a certain word occurring in 
a particular class of legislation, which places a limited construction 
on such word for the purpose of the particular legislation in question, 
cannot be regarded as proof of a legislative practice limiting the 


meaning of the word for all legislative purposes. Thus, it has been 
held by the Supreme Court that the mere fact that the word "income” 
as used in Income-tax Acts has been judicially interpreted as not 
including capital gains is not sufficient to prove a 'legislative practice” 
of limiting the meaning of the word "income” for all purposes and 
that the word "income” in the Government of India Act, 1935, 
Sen. \II, List 1, Item 54, must be interpreted in its ordinary sense 


which includes "capital gains”. 10 


13. Doctrine of immunity of instrumentalities._It is an 

established doctrine of the American Constitution that there is an 
implied prohibition against the exercise of power by the Federal 
Legislature and the State Legislatures so as to impede the opera- 
t ion of the laws made by each other. 1 In Hammer v. Dagen- 

8 . (1936) 81 Law Ld 255 (266, 267) : 299 U S 304 (327). 

9. 1951 S C 332 (344) [AIR V 38 C 56] : 1951 S C R 747 (790) (SC). 

10. 1955 S C 58 (60, 62) [(S) A I R V 42 C 14] : 1955 SCR 829 (S C), Navin - 
' chandra v. Commr . of I.-2 7 ., Bombay. (Held therefore that Act 22 of 1947 

which amended the Indian Income-tax Act by enlarging the definition of 
1 income” in S. 2 (6-C) and introducing a new head of income in S. 6 and 
inserting the new Section 12-B is intra vires the powers of the Central Legis¬ 
lature acting under Entry 54 in List I of the Seventh Schedule of the Govern¬ 
ment of India Act, 1935.) 
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1. (1918) 62 Law Ed 1101 (1107) : 247 U S 251 (276), Hammer v. Dagenhart. 
(Held that the impugned Act of the Congress was not a lawful exertion of 
Congressional authority over inter-state commerce but was an invasion by the 
Federal power, of the control of a matter purely local in its character and over 
which no authority has been delegated to Congress in conferring the power to 
regulate commerce among the States.) 
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hart? the Supreme Court of America observed as follows : * 

“We have neither authority nor disposition to question the 
motives of Congress in enacting this legislation. The purposes 
intended must be attained consistently with constitutional limita¬ 
tions and not by an invasion of the powers of the States. This 
Court has no more important function than that which devolves 
upon it the obligation to preserve inviolate the constitutional 
limitations upon the exercise of authority, Federal and State, to 
the end that each may continue to discharge harmoniously with 
the other the duties intrusted to it by the Constitution.” 

Another aspect of the same principle is what is known as the 
principle of immunity of instrumentalities 3 although in its application 
to federal agencies this principle was reinforced by the principle of 
the supremacy of the Federal Government . 4 In M'Culloch v. The 

State of Maryland? Chief Justice Marshall of the Supreme Court of 
America observed as follows : 

“The Government of the United States, then, though limited 
in its powers, is supreme; and its laws, when made in pursuance of 

(1824) 9 Wheat 1 (195) : 6 Law Ed 23 (70), Gibbons v. Ojden. (The Act of the 
Legislature of the State of New York granting to certain persons the exclusive 
navigation of all the waters within the jurisdiction of that State with boats 
moved by fire or steam for a term of years are repugnant to that clause of the 
Constitution of the United States which authorizes Congress to regulate com¬ 
merce so far as the said Acts prohibit vessels licensed, according to the laws of 

the United States, for carrying on the coasting trade, from navigating the said 
waters by means of fire or steam.) 

[Sec (1920) 04 Law Ed 834 (840) : 253 U S 149 (154), Knickerbocker Ice Co. v. 

Stewart. (Congress exceeded its constitutional power to legislate concerning 

rights and liabilities within the maritime jurisdiction and remedies for their 

enforcement by attempting as it did in the Act of 0 10-1V>17, to permit the 

application of Workmen’s Compensation Laws of the several States to inquiries 

within the admiralty and maritime jurisdiction thus virtually destroying the 

harmony and uniformity which the constitution not only contemplated" but 
actually established.)] 

2. (1918) 02 Law Ed 1101 (1107) : 247 U S 251 (276) 

Voirirl L r EJ 927 (931) : 303 u 3 4CG < 477 ’ 480 ' 4 = 7 >. Graces v. New 
and'ita inttn r •*** lnlmUIllty of eithcr Government, State or national, 

” i ) J I»™ “I .»eh .. to forestall onto, 

« ^ ;1' ‘ b “ ■»*«• >l‘b 'be Governmental 

■land “« a parim„ not in .1, reaper., 

VlTl'M T'’ 4 " W 316 ,436 >- v. 

pole burden or in ’’ ” e b ° P ' WP! ‘ by taxflt 'on or otherwise, to retard, im- 
enacted by Congress^oT*' 1 ^-'’'?' 11 '™ 1 th ® ° peration3 of the constitutional laws 

Government Th !T I * ^ eX60Utio11 the p3wer3 veste4 in ‘be general 
Constitution has deLredT^' 6 C0D3eqUenc6 of that su P reraac y which 
5. (1819) l Law Ed 579 (601) ;'.4 Wheat 316 (406). 


Article 246 
Note 13 
Pt. 2 



Article 246 
Note 13 
Pt. 6 


SUBJECT-MATTER OF LAWS BY LEGISLATURES 

the Constitution, form the supreme law of the land, ‘anything in 

the Constitution or laws of any State to the contrary notwith. 
standing'.*’ 

The doctrine of immunity of instrumentalities as applied to the 
Federal Government in America means that the property, possessions, 
institutions and activities of the Federal Government, in the absence 
of any express Congressional consent, are not subject to any form of 
State taxation . 6 This doctrine was first expounded by Chief Justice 

6 (1946) 90 Law Ed 851 (855) : 327 U 3 559 (561, 562), S. R. A. v. Minnesota. 
(The supremacy of the Federal Government in the Union forbids the acknow¬ 
ledgment of the power of any State to tax property of the United States 
against its will. Under an implied constitutional immunity its property and 
operations must be exempt from State control in tax, as in other matters. Thi 3 
postulate, as a matter of federal law, forces final decision of the validity of 
claimed exemptions under this immunity upon the Supreme Court. The impact 
of State taxation on federal operations may be so close and threatening as to 
compel judicial intervention to declare the State tax invalid, or so remote and 

incidental as to justify a federal Court in refusing to relieve a tax payer from a 
State tax.) 

(1944) 88 Law Ed 1209 (1214) : 322 U S 174 '(177), United States v. County of 
Allegheny . ( In recent years, this Court has curtailed sharply the doctrine of 
implied delegated immunity—But the principle is unshaken that possessions, 
institutions and activities of the Federal Government in absence of express 
Congressional consent are not subject to any form of State taxation.”) 

(1931) 75 Law Ed 1277 (1281) : 2S3 U S 570 (575), Indian Motocycle Co, v. 
United States. 

(1902) 187 U S 1 (7) : 47 Law Ed 49, Ambrosini v. United States . 

(1900) 178 U S 115 (117, 118) : 44 Law Ed 993, Plummer v. Coler . (It i 3 not 
open to question that a State cannot, in the exercise of the power of taxation, 
tax obligations of the United States.) 

(1890) 133 U S 496 (504) : 33 Law El 637, Wisconsin Central Railroad Co. v. 
Price County . (A State has no power to tax the property of the United States 

within its limits. This exemption of their property from State taxation_and 

by Stat6 taxation is meant any taxation by the authority of the State, whether 
it be strictly for State purposes or for mere local and special objects—is founded 
upon that principle which inheres in every independent government, that it 
must be free from any such interference of another government as may tend 
to destroy its powers or impair their efficiency.) 

(1838) 127 U S 1 (41) : 32 Law Ed 150, California v. Central Pacific Railroad 
Co. (Franchise granted by Congress cannot be subject to taxation by a State 
without the consent of Congress. Taxation is a burden and may be laid so 
heavily as to destory the thing taxed or render it useless. A power given to a 
person or corporation by the United States cannot be subjected to taxation by a 
State.) 

(1819) 4 Law Ed 579 (609) : 4 Wheat 316 (436), M'Culloch v. The State of 
Maryland . (Tax by State (Maryland) on Bank of United States is unconstitu¬ 
tional and void. But this does not apply to Bank’s real property in the State 
or to tax on the interests which the citizens of Maryland may hold in the insti¬ 
tution. But this is a tax cn the operations of the bank and.consequently on an 
instrument employed by the Government of the union to carry its power into 
execution.) 
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Marshall in AI Culloch v. The State of Maryland7 

The principle of immunity of instrumentalities is also applicable 

to instrumentalities employed by the States. Just as the properties 

and the means and instrumentalities employed by the general Govern 

nient and carrying into operation the powers granted to it are exempt 

from taxation by the States, so are those of the States exempt from 
taxation by the general Government . 8 

The principle of immunity of instrumentalities of the Federal 
Government from State taxation and vice versa does not apply to 
in dividuals So also, when a State embarks on a business which 

7. (1319) 4 Law Ed 579 (F06) : 4 Wheat 31C (425, 426). ~ ' 

S (iS-JO) 75 Law Ed 1277 (1281) : 283 U S 570 (575), Indian llotocydc Co. v 

ana State o"‘ prin . ci P le ia ^Hed from the independence of the National 
and State Governments wthm their respective spheres and from the provisions 

CorJht,tuhon wmch look t0 the maintenance of tlie ciuul system ) 

0 t ^f vatto0 * t0I " Dy Govern ‘^“ t " b °se means employed in 
i noting its_ strictly governmental operations arc subject to the control of 

/i™ n-^ VEr T nt exiStS ° a,y at the me ' K y of tho latter.) 

° ’ ' 4! Law 1:11 l J luminer v. Color. (It is not 

tT “ Strrtei c-au no t, i n tLe exercise of the power of taxation, 

b“it.on the Um,ei SUles - So likewise it is settled law that bonds 

wl by the e u r -t n d e s US aUlh ° rity b -' ^ PUbli0 ,11Uaici P al bodies, are net 
taxable by the United Mates. The reasoning upon which the two lines of 

tlTT| S V u 18 U ‘ e SamC ' The gtDeral Government and tho States, al- 

hough botn exist within the same territorial limits, are separate and distinct 
tovemgnt.es acting separately and independently of each other within the* 

States 'wkL er * s ‘ llle former in its appropriate sphere is supreme, hut tho 

n I , 6 hm ' tS ° f th0ir povvers not Srantcd or ‘reserved’, are as in ’e 
pmdent of the general Government as that Government in its sphere is i„de 

pendent of the States. As the Sta.es cannot tax the powers, the operations o" 

ye Property of tbe United States nor the means which they employ to carry 

, <■ " l a . ‘° n t0 las Cltber the instrumentalities cr the property of a State ) 
“ 01 U S 619 «*>): 81 Law Ed 1307, UelvJng l ^Scheme 
; ® n f U Crtated by tho Provisions of title II of the Social Security Vet of 
U0%)T , « :?“ aVenUOa ° f the limitati0 - of ^ Tenth Amendment 

dl M n l :. 8 r! ! 81 . u * “ «»> c -,. 

othpc „ 4 ilij? ) " “r** " “* “ Mneoluta Hat 

invalid.)] gU3j be Grthered as an incident will not render it 

^'ecu'mlv'conu.,^ 5or th^ T m" “ &51 ’ ^ ^ V ‘ Minnesota. (An 

purchaser, under which tl l ^ ^ Statej l ° a private 

legal title upon payment of m ^ p ° 3SeSsion and is to reteive the 

the tax laws of the State.) * PUrChaEe pnce opfcrates to sotject the lands to 

U9-U) 314 U S 1 (G 7 ft/* qp t 

tional immunity of th ft r •» i^c ^ a ^ ama v * Kino & boozer. (Constitu- 

die exaction of a State' i™ ? 5taleS fr ° m State tasation is not infringed by 

ba is re,! r Uh Whi ° h lh6 6eHer " ChargeablB b«t\hlc£ 

collect from the buyer, in respect of materials purchased by a 
bind. Con. D.F. 14. * 
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would normally be taxable, the fact that in so doing it is exercising 

its gcrvernmental powers does not render the activity immune from 
Federal taxation. 10 


The above principles of implied prohibitions and immunity ot 

instrumentalities have been held not applicable to the Canadian 
Constitution. 11 


contractor with the United States on a cost-plus basis for use in carrying out 

his contract, notwithstanding the economic burden of the tax is borne by the 
United States.) 

(1939) 306 U S 466 (477, 460, 487) : 83 Law Ed 927 (931), Graves v. New York.. 
(The imposition by a State of a non-discriminatory tax in respect of the salary 
of an employee of a corporate instrumentality of the Federal Government does; 
not place an unconstitutional burden on the Federal Government where Con- 

giess has not conferred on the salaries of the employees of such instrumentality 
an immunity from State taxation.) 

(1938) 304 U S 439 (449, 450) : 82 Law Ed 1448, Allen v. Regents of University 
System of Georgia. (The exaction of a federal admission tax in respect of. 
athletic contests in which teams representing Colleges maintained by a State 
participate doe3 not unconstitutionally burden a governmental function of 
such State, even though the expense of physical education and athletic pro¬ 
grammes at such Colleges is largely dofrayed from such admission charges.) 

(1938) 82 Law Ed 1427 (1430, 1436, 1437) : 304 U S 405 (408, 419, 420),. 
Helvering v. Gcrhardt. (The imposition of a Federal income-tax on salaries 
received by employees of a corporation created as a State agency to reconstruct 
and operate transportation and terminal facilities in a certain district does not 
place an unconstitutional burden on the States served by the corporation.) 

(1938) 303 U S 376 (3S2, 383) ; 82 Law El 907, Helvering v. Mountain Pro¬ 
ducers Corporation. (A lessee under a lease for producing oil and gas of State 
school lands is not entitled to immunity, as a State instrumentality, from 
Federal taxation in respect of income derived from the sale of the oil.) 

\Scc (1937) 300 U S 352 (360, 363) *. 81 Law Ed 691, Brush v. Commissioner of 
Internal Revenue. (Acquisition and operation of a municipally' owned water 
system is, even though a charge is made for water furnished to private 
consumers, a governmental function within the rule that the salaries of 
municipal officers and employees engaged in the performance of governmental 
functions are not taxable by the Federal Government.)] 

10. (1938) 304 U S 439 (451, 453) *. 82 Law Ed 1448, Allen v. Regents of Uni¬ 
versity System of Georgia. 

(1905) 199 U S 437 (463) : 50 Law Ed 261, South Carolina v. United States. (The 
United States may, under the Federal Constitution, exact the license taxes 
prescribed by the internal revenue laws for dealers in intoxicating liquors from 
the dispensing and selling agents of a State which, in exercise of its sovereign 
powers, has taken charge of the business of selling such liquors.) 

11. (1937) 1 All E R 219 (254) : 1937 App Cas 260, Forbes v. The Attorney- 

General of Manitoba. (The validity of imposing direct taxation by Provincial 
legislation on a Dominion Official has been expressly established by authority 
in the case of Abbott v. St. John City, (1908) 40 S C R 597 which was approved 
by the Board in Caron v. R (1924) 1924 App Cas 999_For a similar Privy Coun¬ 

cil case which was from Australia, see Webb v. Outrim , (1907) 1907 App C.as 81.) 

(1902) 1902 App Cas 73 (79) : 71 L J P C 28, Attorney General of Manitoba 
Manitoba Lincence Holders Association. (A Provincial Legislature has juris- 
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In Bank of Toronto v. Lambed the question arose as 
whether a Province had the power to tax a bank. Under the 
Canadian Constitution, although the Province had the power of 
imposing direct taxation, banking was a Dominion subject and it was 
contended that to allow a Province to tax a bank might interfere 
with the exercise of power by the Dominion in regard to banking and 
incorporation of banks. Reliance was placed on the principles laid 
down by Marshall, C. J„ for the United States. The Privy Council 
lowever, rejected the contention and held that the principles laid 
m\n y Marshall, C. J., could not appropriately be applied to the 
Canadian Constitution which made an elaborate distribution of the 

W ° e fieId of loglslatlve authority. Lord Ilobhouse, in delivering the 
judgment of the Privy Council, observed as follows: 

then it is suggested that the Legislature may lay on taxes so 
eavy as to crush a bank out of existence, and so to nullify the 
power of Parliament to erect banks. But their Lordships cannot 
conceive that when the Imperial Parliament conferred wide powers 
of local self-government on great countries such as Quebec it 
intended to limit them on the speculation that they would be used 
m an injurious manner. People who are trusted with tl.e muat 
power o making laws for property anil civil rights may well bo 
usted to levy taxes. There are obvious reasons for confinin! 
their power to direct taxes and licences, because the power of 
ldirect taxation would be felt all over the Dominion. But what- 

-° r P ° WCr faMs W lthm lhe legitimate meaning of classes 2 and 9 


strrrr ssl ‘iT:n 

cogently made by the Parliament of Canada T ^ 

within the Province or any district thereof. The judRu-ent in X 7 

for Ontario v. Attorney General for Canada, 18 a <5 Ann CaXlsTIh' XX 
matters which are substantially of local or nrivntP n ’ bbuns tbat 

beoHuae legislation dealing with them / 0 d ° DOt cea ' e to be so 

-y or must have an ^^ 
interfere with sources of Domini™ . 1 rosince a ”<l may or roust 

licensed under Dominion statutes to e ' enUe a ° induSlrial l )urfiuits oi person s 

/10071 19 . 0 ° n Statutcs to carry on particular trades.) 

U887) 12 App CaB 575 (587) : 50 L J P P «7 u 1 cm 

[See however 1921 p C 14 ft n--i\ r n ' a?U loranto v. Lambe . 

Ltd. v. King. (Within thoXl ^ (1 ’ Cn Grcat West Saddlery Co. 

America Act the Dominion and thIT a l ° thf3m by the Blitish North 
co-ordinate Governments. Asa. r0VInces ttre tendered on general prinei £ ie 

the other has not, speikinn i rrT n3 ^^ ue ^ Ge » wnere one has legislative power 
interfere with its exerci e W) X ^ ^ CapiCUy t0 P' l£S JuW3 which will 

indirectly.) WLat done directly cannot be done 

1914 PC 174 (178) [AIR V 11 (pn r 1 n 

(“A-bo status and powers of a pi H ° W C °' Ltd ‘‘ V ’ T - F ' Wharton. 

* 0 ’ Provincial legislation.’*)] 1010,1 com P a "P Ui suclj cannot be destroyed 

12. (1.87) 12 App Cub 570 (5S6, 087) : 5C L J p C 87. 
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is, in their Lordships’ judgment, what the Imperial Parliament 

intended to give; and to place a limit on it because the power may 

be used unwisely, as all powers may, would be an error, and w T ould 

lead to insuperable difficulties, in the construction of the Federation 
Act. 

Their Lordships have been invited to take a very wide range 
on this part of the case, and to apply to the construction of the 
Federation Act the principles laid down for the United States by 
Marshall, C. J. Every one would gladly accept the guidance of that 
great Judge in a parallel case. But he was dealing with the Consti¬ 
tution of the United States. Under that Constitution, as their 
Lordships understand, each State may make laws for itself, uncon¬ 
trolled by the federal power, and subject only to the limits placed 
by law on the range of subjects within its jurisdiction. In such a 
Constitution Marshall, C. J., found one of those limits at the point 
at which the action of the State legislature came into conflict with 
the power vested in Congress. The appellant invokes that principle 
to support the conclusion that the Federation Act must be so con¬ 
strued as to allow no power to the provincial legislatures under 
S. 92, which may by possibility, and if exercised in some extra¬ 
vagant way, interfere with the objects of the Dominion in exercising 
their powers under S. 91. It is quite impossible to argue from 
the one case to the other. Their Lordships have to construe the 
express words of an Act of Parliament which makes an elaborate 
distribution of the whole field of legislative authority between two 
legislative bodies, and at the same time provides for the federated 
provinces a carefully balanced constitution, under which no one of 
the parts can pass laws for itself except under the control of the 
whole acting through the Governor-General. And the question they 
have to answer is whether the one body or the other has power to 
make a given law. If they find that on the due construction of the 
Act a legislative power falls within S. 92, it would be quite wrong 
of them to deny its existence because by some possibility it may be 
abused, or may limit the range which otherwise would be open to 
the Dominion Parliament.” 

The principles laid down by Marshall, C. J., in M'Culloch v. 

The State of Maryland}* have also been held not applicable to the 
f Australian Constitution. 11 

13. (1819) 4 Law Ed 579 (COG) : 4 Wheat 316. 

14. (1907) 1907 App Cus 81 (87, 89, 91) : 76 L J P C 25, Webb v. Outrim. (No 
implied prohibition against State income-tax on Commonwealth Officer residing 
in State.) 

[See however (1904) 1 Com L R 91 (Aus), D. Emden v. Pedder . (If a State 
attempts to give its legislative or executive authority an operation which, if 
valid, would interfere to any, the smallest extent, with the free exercise of 
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The question arises as to how far the American doctrine of 
immunity of instrumentalities and implied prohibitions is applicable 
to the Indian Constitution. It has been seen in Note 1 that the 
distribution of powers between the Centre and the Units under the 
Indian Constitution follows the Canadian model rather than the 
American one. The enumeration of powers of both the Central and 
State Legislatures is as exhaustive as possible although by way of 
abundant caution provision has been made for the exercise of residuary 
powers also. Under such an elaborate scheme of distribution there 
would seem to be no scope for the importation of any doctrine of 
implied prohibitions and immunities. The considerations embodied in 
the observations of Lord Ilobhouso in Bank of Toronto v. Lamle ,' 5 
which have already been quoted above, seem to be quite applicable to 
the Indian Constitution also. Whether in any given case the subject- 
;matter of legislation falls within the jurisdiction of the Union or the 
' State has, therefore, to be decided entirely on the basis of the entries 
in the legislative lists, considered with reference to the pith and 
substance and the true character and nature of the legislation. Where 
the legislation so considered falls within the jurisdiction of the parti¬ 
cular' Legislature by which it has been passed, there is no need to 
speculate as to its possible consequences on laws that maybe made by 
another Legislature. See in this connection Note 8. See also Note 10. 
lienee, the tact that a Provincial law prohibiting the possession and 
consumption of intoxicating liquor might adversely affect the revenues 
of the Central Government derived from import duties will not 
invalidate the law. 10 So also, the fact that the proprietary right in 
anything is vested in the Union is itself no bar to the State legislating 
about such thing, where the matter falls within the legislative juris" 
diction of the State. 17 (See in this connection, however, List I Entry 
32 and List II, Entry 35 of Sch. VII. See also Art. 291, Note 8.) 

It must also be noted that there are express provisions in the 
Constitution regarding the exemption from taxation of Government 
property. Such provision as regards Union property is contained in 
in. 5, and as regards State property, is contained in Art. 289. 

' eo also Arts. 287 and 288 under which restrictions are laid on the 
power of , States to impose taxes on consumption of electricity by 
Central Government and Railways, and in respect of electricity and 

s oicd, geneiated, consum ed or sold by river valley authorities. 

thS lefii , 5lat ‘ V ® ° 1 ' esecutive power of the Commonwealth, the attempt, unless 

15 “T 1 by the Constitution, is invalid and inoperative.)] 

5. (16m) 12 App Cas 575 <583, 537) : 53 L J P C 87. 

Dan™. ^ ^ ^ U 1 R V 27 ^ : 42 Cri L ™ (SB), Emperor v. 

“ S? : 1L " 119331M '»>' - * 
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Under the maxim expression facit ceasare taciturn , these express 
provisions must be taken to exclude any scope for the importation of 

any further prohibitions of Federal or State instrumentalities by 
implication. 18 

Attention may also be drawn to Art. 257 (corresponding to 
S. 126 of the Government of India Act, 1935, under which ft is 
expressly provided that the executive power of every State shall be 
so exercised as not to impede or prejudice the exercise of the executive 
power of the Union. There is no similar provision with regard to the 
exercise of the legislative power, and this seems to be a further 
pointer to the same conclusion, namely, that as regards the legislative 
competency of the State and Union Legislatures, from the point of 
view of the matter legislated upon, there is no scope for the importa¬ 
tion of any implied prohibitions on the lines of the American 
Constitution. 


See also Arts. 285, 237, 288 and 239 and commentary thereon. 

14. “With respect to.” — The expression “with respect to” 
has been used in this article to indicate the scope of the legislative 
power from the point of view of the subject-matter of legislation 
conferred by it. The laws made by the Legislature must be “with 
respect to” any of the matters indicated. The expression “with respect 
to” has been borrowed from Ss. 51 and 52 of the Commonwealth of 
; Australia Constitution Act, 1900. The words used in the Canadian 
Constitution (British North America Act, 1867), Ss. 91 and 92, are 
“in relation to.” The words in S. 100, Government of India Act, 1935, 
were also “with respect to.” 

The 'words with respect to” connote a double sense. In the first 
place, it indicates that the legislation must be substantially in respect 
of the matter mentioned in the particular legislative entry. A remote 
\ • connection with such matter would not make the legislation one 

Y | O 

with respect to’ such matter. 1 At the same time, the legislative 

18. Compare (1907) 1907 App Cas 81 (89) : 76 L J P C 25, Webb v. Outrim . (In 
this case Lord Halsbury referred to the above maxim in holding that the 
express provision in S. 114 of the Australian Constitution excluded the 
applicability of the bread American doctrine to the Australian Constitution. 
Under S. 114 the mutual exemption from taxation by State and Commonwealth 
was limited to taxes on properties.) 

Article 246 — Note 14 

1. 19*54 8 C 251 (252) [A I R V 41 C 55] : 1954 SCR 779 (SC), Rajahmundry 
Electric Supply Cor coration v. State of Anlhra . (Madras Electricity Supply 
Undertakings (Acquisition) Act (43 of 1949) is in pith and substance an Act to 
provide for acquisition of electric undertakings anl not one with respect to 
‘electricity' under Government of India Act, 1935, List 3, Entry 31 or one with 
resp c ct to ‘corporations’ under List 1, Entry 33.) 

1941 F C 47 (51) [AIR V 28] (FC), Subrahmanyan v. Muthuswami. (Per 
Sulaiman J. — The expression “with respect to” means that in substance the 
enactment must fall under the particular legislative entry.) 
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| power will extend to all ancillary or subsidiary matters which can 
! fairly and reasonably be said to be comprehended in that topic of 
* legislation. 2 In other words, the expression “with respect to” conveys 
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1941 F C 16 (85) [A I R V 28] (FC), United Provinces v. Atiga Begum. (Per 
Sulaiman J —The words ‘with respect to* are not necessarily the exact 
equivalent of ‘relating to’ or ‘connected with’. These words may not include a 
case where the subject of legislation is only remotely related or very indirectly 
connected with the matters mentioned in the categories An Act may 
principally be with respect to some other subject and yet it may incidentally 
relate to one under con ^deration. The mere fact that there is a slight, remote 
or indirect relation or connection would not be sufficient to answer in the 

affirmative the question whether it is with respect to such subject. It is net 
enough that it should in its working somehow overreach that subject. It has to 
be seen whether it appertains to such matters substantially and directly . and 
not only whether it would in actual operation affect any such matters in an 
indirect way. Again, a provision of law may be partly in one category and 
partly outside it. The mere fact that it is partly in that category would not suffice 
for making it valid if it is ultra vires with regard to other portion. When the 
question is whether any impugned Act is within any of the three lists, or in 
none at all, it is the duty of Courts to cousider the Act as a whole and decide 
whether in pith and substance the Act is with respect to particular categories or 
not. This can be inferred only from the design and purport of the Act as 

disclosed by its languago and the effect which it would hive in its actual 
operation (P. 85). 

Per Varadachariar J .— The words ‘with respect to’ are not by any means less 
comprehensive than the words ‘relating to’. (P 45). ) 

[See 1942 Cal 429 (433) [AIR V 29] (DB), Satish Chandra v. Sudhir Krishna. 

(Words “with respect to” in Government of India Act, 1935, Hch. 7, List IT, 

Item 2 mean “on the subject cf.’ : )] 

2. 1955 S C 53 (01) (Pr 6) [(S) A I R V 42 0 14] : 1955 SCR 829 (SC), Navin - 
chandra v. Commr. of J. T . Bombay. 


1951 S C 69 (84) (Pr 49) [AIR V 33 C 10] : 1951 S C R 51 (SC), State of Boynbay 
v. Narotiamdas. (Power to legislate a3 to “administration of justice” in 
Government of India Act, 1935, List II, Entry 1 includes power to make provi¬ 
sion for juris liction of Courts as otherwise the legislation will be useless. (Per 
Mahajan, Fa/d Ali an l Mukherjea JJ.)—But all the Judges agree that Bombay 

City Civil Court Act, 1918 is intra vires, the former under List II, Entry 1 and 
latter under List II, Entry 2.) 


194i F C 16 (25) [AIR Y 28] (FC), Unite l Provinces v. Atiqa Begum. 

( ’ 5l) 52 Cri L Jour 213 (247) (Pr 17) F C Pak), Muhammad Ali v. Crown. (Wide 
meanings to be given to words conferring power to legislate—Punj ib Public Safety 
Act 2 of 1317 is not ultra vires of Provincial Legislature as subject-matter of Act 
falls under List II, item land not under List 1, item l, Government of India Act.) 

195G Lag 1 (5) (Pr 28) [(S) AIR V 43 C ll (DB), Vino Chemical A Pharmaceutical 
Works v. State. (Ihe power to legislate on any topic includes all necessary and 

incidental Pa vers to make the legislation effective and prevent its frustration_ 

Pov^r derived from Item 8 in List II Sell. VII, can be used to prohibit the 

consumpoion of intoxicating liquors and there is always the ancillary power to 
prohibit the misuse of medicinal products.) 

1954 All 723 (731) (Pr 10) [AIR V 41 C 289] : ILR (1954) 2 All 191 : 1954 Cri L 
our 1485 (DB), Durgeshiuar v. Secretary Bar Council. (The words “with 
respect *,o” mean the whole field of legislation.) 
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virtually the same sense as is imported by the rule of pith and 
substance. 3 (See also Note 9.) 

to • r^f ’ Z eXpreS3i0nS used in th0 entries in the legislative lists 
to indicate the matters within the ambit of the legislative power of 

the respective Legislatures must be given a broad and comprehensive 
connotation subject only to such limitations as mav h« 

™ ^ v -« 

19 ( °l?°2 397 < 4 ° 3) V 38 C 85] : ILR (1952) Bom 105 : 52 Cri L Jour 1381 
Sdest inZ ’ TZ r u C °' V ' Tke StatC - (lD C0DStrUin ° Particular entry 

t0 boaie3 to which 

T ar L 9% 20 M T 9 ' 2 °1 [r 1 R V 36 G 41] •' Pak L R < 1949 > Lah ™ : 50 Cri L 
Jour 9(6, Muhammad Ah v. The Grown. (The entries in the legislative lists 

to thi^eTt •° ertam Cate3 ° rieS ° f Subjects aad a11 subjects allied or ancillary 
to these categories must bo taken to fall within the categories mentioned ) 

tTZ™ {U5)[ rT7 33 0 59]: 1LR ,1916) *>” 517 = « «S Ml. 

1935 L?ct n rt t v ° f ***** in Gover nment of India Act, 

eav”’_ Rern’ v 13 I ‘ mlted its scope by the use of the words ‘ that is to 
'land'.) 5 ”“'" s 01 113,1 “ “• »»=1U«J or autaidiary to l,gl,l,tton on 

““ V 321 : U015, " 607 ™. Vo'.iU'n «**» 

1 «»■- - »<■>». 

1942 All 156 (163) [4 I K V 291 • 43 fri T Tr^». on a t-> 

(“With resnect to” moan «... L J 674, Em P cror v - Munnalal. 

' , h * P ‘ n3 on tl,e su^ect ol” which implies power to rcaulate 

and this implies power to impose restrictions.) I regulate 

' ^ (DB) ’ Salish Ch andra v. SudJiir Krishna. (The 

Item 2 r >‘ SPeCt u° m tbe Government of India Act, 1935, Sch. 7, List II, 
Item 2 mean on the subject of.” What has to be determined in each case is 

e subject of the legislation, and not what things or operations it mav in. 

directly affect When the Legislature is given power to legislate “with reject 

cer am subjects, it may exercise all necessary and incidental powers includ- 

ng the power of passing ancillary provisions which may not be strictly and 

directly referaole to the actual heading under which the power is granted. Tbe 

^ , e °i- a ^ 0n w ith respect to land, land tenure, the relation of landlord 
Rn ***** and the colle ction of rents, under Sch. 7, List II, Item 21 would 
, .. n Q . n lnC uc ^ e power of legislation with respect to the rights, privileges, 
iga ions and liabilities relating to them, any relief or remedy in respect of 
any sue right, liability, etc., and the mode of realization of such relief or 
remedy, or the procedure for obt lining that relief.) 

(I 8 19 ) 4 Law Ed 579 (601) : 4 Wheat 316 (407), M'Cullocli v. The Slate of 
Maryland. 

\ *941 ^ C 47 ( 54 ) [a. I R y 28] (F C), Subrahmanyan v. Muttuswami. (Per 
oulaxman J.) 

4. 1955 S C 58 (61) (Pr 6 ) [(S)AIRV 42 C 14] : 1955 S C R 829 (S C), Navin- 
chandra v. Commr. of I.-T ., Bombay. 

1951 S C 31S (322) (Pr 7) [AIR V 33 G 55] : 1951 SCR 682 (693): 52 Cri L Jour 
1361 (S C), State of Bombay v. F, N. Balsara . (None of the items in each list 
is to be read in a narrow or restricted sense: A I R 1941 F C 16, Foil.) 
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1951 S C 69 (53, 97) (Prs. 49, 94) [A I R V 38 C 10] : L951 S C R 51 (SC), State 
of Bombay v. Narottamdas. (Per Maltajan, Mukhcrjea and Fad Ali JJ. — 

Government of India Act, List II, Entry 1 includes jurisdiction_Per Das it 

Patanjali Sasiri JJ. — General jurisdiction can be conferred under the same 
list, Entry 2 and in the presence of specific entries ns to jurisdiction, Entry 1 
which is general cannot be held to include jurisdiction.) 

1912 ¥ C 17 (20) [AIR V 29] : 43 Cri J Jour 481 (FC), Bhola Prasad v. Emperor. 
(Per Gwyer C. J. — Indian Legislatures have within their own spheres plenary 
powers of legislation. Every intendment ought therefore to be made in favour 
of a Legislature which is exercising the powers conferred on it. Its enactments 
ought not to be subjected to the minute scrutiny which may be appropoiiate to an 
examination of the by-laws of a body exercising only delegated powers, nor is 
the generality of its power to legislate on a puticular subject to be cut down by 
the arbitrary introduction of far-fetched and impertinent limitations.) 

1942 F C 14 (16, 17) [AIR V 29] (FC), Lahore Municipality v, Daulat Bam. (It 
is one thing to say that the entry does not authorize taxation, but it is a 
different thing to say that taxation is excluded, as that will make a material 
difference in the operation of sub s. (1) of S. 100, G. I. Act, 1935. The reference 
to salt in Entry No. 47 is unqualified ; and, therefore, it is not possible to put 
any limitation upon the extent of exclusion of provincial interference so far as 
this item is concerned. But the general mention of a subject as in Entry No. 47 
was not meant meiely to give a general power of control to the Central Legis¬ 
lature but also powers of taxation. Hence, the impost of octroi duty under 
S. 61 (2), Punjab Municipal Act is ultra vires.) 

1941 1' C 1G (25) [AIR V 28) (F C), United Provinces v. Anqa Bujum. (Govern¬ 
ment of India Act, 1935, Sch. VII, List If, Entry 21 _ Collection of rents 
inedudes remission of rents.) 

( ol) 52 Cii L Jour 213 (247) (FC) (Pak), Muhammad Ali v. The Crown. 

1949 Pat 1 (4) (Pr 5) [AIR V 36 C 1] : I L R 27 Pat 773 : 50 Cri L Jour 44 (FC), 
Nek Mohammad v. Province of Bihar. 

1954 Rom 204 (205) (Prs 4, 5) [AIR V 41 C 53] : ILK (1954) Bom 431 (DC), A. G\ 

Patel v. Vishwanath. (Bombay Rents, Hotel and Lodging House Rales Control 

Act (57 of 1947)—Act falls within Entry 21, List II and not under Entry 2 of 
List I and therefore the Act is valid.) 

1954 Bom 188 (190, 191) [AIR V 41 C 51] : ILR (1954) Bom 41 (DB), .Municipal 
Commissioner , Ahmedabad v. Gordhandas. 

(’53) 55 Bom L R 24G (257) (DB), United Motors (India) Ltd. v. State of Bombay. 
19o. i rav-Co 540 (541) (Pr 4) [A I R V 40 C 200] : 1953 Cri L Jour 1786, .1/. P. 

enon v. State. (Within the ambit of the words, so as to give the most sove¬ 
reign power to the Legislature : A I R 1939 F C 1 (FC), Foil.) 

1952 All 88 (89) (Pr 4) [A I R V 39 C 29] (DB), Mt. Covindi v. State of Uttar 
1raacsii. 

1952 Bom 201 (Pr 6) [A I R V 39] : I L R (1953) Bom 416 (DB), J. N. Ducjya 
v. I.-T. Com,nr., Bombay City. 

\ 9 Swn^ 39 ? <<l03) [A 1 11 V 2SC 85] : ILR (1952) Bom 105 : 52 Cri L Jour 
„ 1 (0L)l -toarwal, Ayenrjar <£• Co. v. The State. 

1. 49 Lah 207 (208, 209) [A I R V 36 C 41] : Pak L R (1949) Lab 205 : 50 Cri L 
Jour 9/0, Muhammad Ali v. The Crown. (Within the ambit of these words 
i n ^ sovere 'K n power must be understood to be given to the Legislature.) 

230 mB/'n (;02) <Pr 111 [AIR V 35 G 69 1 : ILH (1947) Na S 579 : 49 Cr L Jour 
(1 B1 ’ 0m Prabash Mehta v. Emperor. (Do.) 

V *\ 2U ( ’ 11)CA)P ‘ V 32] : 1 h R '1915) Mad 697 (DD), Manilla Sundara 
lx. S. IS ay udn. 
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give a meaning and effect to other legislative entries in case of over¬ 
lapping. 6 In M’Culloch v. The State of Maryland , 6 Chief Justice 
Marshall of the Supreme Court of America observed as follows: 


A constitution, to contain an accurate detail of all the sat 
'divisions of which its great powers will admit, and of all the meanc 
by which they may be carried into execution, would partake of a 
prolixity of a legal code, and could scarcely be embraced by the 
human mind. It would probably never be understood by the public. 
Its nature, therefore, requires, that only its great outlines should be 
marked, its important objects designated, and the minor ingredients 

1945 Pat 444 (445) [A I R V S2] : I L R 24 Pat 418 : 47 Cri L Jour 463 (DB) 
Sardar Dalip Singh v. Governor of Bihar , 

1942 All 156 (163) [A I R V 29] : 43 Cri L Jour 674, Emperor v. Munna Lai. 
(Law requiring sugar-cane grower to sell all the sugar-cane grown by him to a 
particular factory in the Province and law requiring manufacturer of sugar to 
sell all the sugar manufactured by him, at a reserved price, on a pooling 
arrangement, are law3 in substance “in respect of agriculture and industry” 
and not “tiade and commerce” or “production, supply and distribution of 
commodities” within S. 297 (1), G. I. Act, 1935, and hence not ultra vires the 
Provincial Legislature as indirectly preventing export and import of the 
sugar from the Province-Dar J., observed : “By the Constitution Act, the 
responsibility of preserving and developing agricultural industry is laid on the 
Provinces and they are empowered to make laws ‘with respect to’ these subjects 
and the phrase ‘with respect to’ means ‘on the subject of’and the subject 
designates, according to Higgins J . in Union Label Case , 6 0 L R 469 (610), 
‘the centre and not the circumference of power and the Legislature can by 
definition increase the area of its legislative field’. Without going as far 
as Higgins J. has done, the power to make laws on the subject of agricul¬ 
ture and development of industries necessarily implies a power to regulate and 
a power to regulate necessarily carries with it a power to impose restrictions 
which indirectly may interfere with export or import of goods.”) 

5. 1951 S C 318 (322) (Pr 7) [A I R V 38 C 55] : 1951 S C R 682 : 52 Cri L Jour 
1351 (SC), State of Bombay v. F.N. Balsara. (Of the principles which govern 
the interpretation of the Legislative Lists, one is that none of the items in each 
List is to be read in a narrow or restricted sense; and the second is that where 
there is a seeming conflict between an entry in List II and an entry in List I, 
an attempt should be male to see whether the two entries cannot be reconciled 
so as to avoid a conflict of jurisdiction : AIR 1939 F C 1 (FC) and AIR 1945 
P C 98 (PC), Rel. on.) 

^ 19o9 F C 1 (/) [A I R V 26] (F C), In re C. P. Motor Spirit Act . (A grant of 
power in general terms standing by itself would no doubt be construed in the 
wider sense ; but it may be qualified by other express provisions in the sama 
' enactment, by the implications of the context, and even by considerations 
arising out of what appears to be the general scheme of the Act.) 

1952 All 88 (39) (Pr 4) [A I R V 39 C 29] (DB), Mt. Govindi v. State of Uttar 
Pradesh. (The expression “with respect to” is of wide import and any legisla¬ 
tion can be made so long as it is with respect to the subject-matter of a parti¬ 
cular entry provided of course it is not inconsistent with the other provisions 
of the Constitution.) 

6 - (1819) 4 Law Ed 579 (601) : 4 Wheat 316 (407). 
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, which compose those objects be deduced from the nature of the 
objects themselves.” 

As seen in Note 1 , the American Constitution does not contain 
an exhaustive enumeration of the fields of legislative power, while it 
is the unique feature of the Indian Constitution as well as the Govern¬ 
ment of India Act of 1935 that an attempt is made to enumerate 
exhaustively all the imaginable matters on which laws can be 
required to be made. Notwithstanding this difference, it must be 
remembered that the allocation of subjects in the three legislative 
lists in the Indian Constitution as well as in the Government of India 
) 0^0^ is iiot ^ way of scientific definition but by way of a mere 
simple enumeration of broad categories; and hence the legislative 
entries must be given a large and liberal interpretation. 7 8 

In United Provinces v. Atiqa Bey am? Gwyer, G. J. of the 
Federal Court observed as follows: 


The subjects dealt with in the three legislative lists are not 
always set out with scientific definition. It would be practically 
impossible for example to define each item in the Provincial List 
in such a way as to make it exclusive of every other item in that 
list and Parliament seems to have been content to take a number 
of comprehensive categories and to describe each of them by a word 
of broad and general import. In the case of some of these categories, 
such as ‘Local Government’, ‘Education’, ‘Water’, ‘Agriculture’ and 
Land’, the general word is amplified and explained by a number 
of examples or illustrations, some of which would probably on any 
construction have been held to fall under the more general word, 
while the inclusion of others might not be so obvious. Thus ‘Courts 
of Wards’ and ‘treasure.trove’ might not ordinarily have been 


regarded as included under ‘land’, if they had not been specifically 
mentioned in Item 21. I think however that none of the items in 
the lists is to be read in a narrow or restricted sense, and that each 
general word should be held to extend to all ancillary or subsidiary 
matters which can fairly and reasonably bo said to bo compre¬ 
hended in it. I deprecate any attempt to enumerate in advance all 
the matters which are to bo included under any of the more general 


7 . 1940 Pat 1 (4) (Pr 5) [AIR V 36 0 1] : ILK 27 Pat 773: 50 Cri L Jour 44 (FB), 
Nek Mohammad v. Province of Bihar. 

1953 Trav Co 540 (541) (Pr 4) [A I R V 40 C 206] : 1953 Cri L Jour 1736, M. P. 
Me non v. State. 

1949 Lab 207 (208, 209) [A I R V 35 C 41] : Pak L R (1949) Lab 205 : 50 Cri L 
Jour 976, Muhammad All v. The Crown. 

1949 Nag 199 (202) (Pr 11) [A I R v 35 C 69] : I L R (1947) Nag 579 ; 49 Cri L 
Jour 230 (DB), Om Prakash Mehta v. Emperor . 

8. 1941 F C 16 (25) [AIR V 28] (FC). 
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descriptions; it will be sufficient and much wiser to determine each 
case as and when it comes before this Court.” 


In State of Bombay v. F. N. Balsara Fazl Ali J., delivering 
the judgment of the Supreme Court, observed as follows: 

‘‘Since the enactment of the Government of India Act, 1935, 
there have been several cases in which the principles which govern, 
the interpretation of the legislative lists have been laid down. 
One of these principles is that none of the items in each list is to be 
read in a narrow or restricted sense : vide United Provinces v. 
Atiqa Begum. 10 The second principle is that where there is a 
seeming conflict between an entry in List II and an entry in List I, 
an attempt should be made to see whether the two entries cannot 
bo reconciled so as to avoid a conflict of jurisdiction.” 

See also the undermentioned case. 11 < 


15. Scope and extent of legislative powers _Within their 

- allotted spheres, the Legislatures have plenary power of legislation. 1 
The generality of the power of the Legislature to legislate on a parti¬ 
cular subject must not be cut down by the introduction of far-fetched 
and impertinent limitations. 2 Hence, on the principles discussed in 
Note 14, the expressions used to describe the matters on which the 
Legislature can legislate must be given a wide and comprehensive 
interpretation 3 so as to include ancillary and subsidiary matters, 4 


9. 1951 S C 318 (322) [A. I R V 38 C 55] : 1951 SCR 0S2 : 52 Cii L Jour 1361 
(SC). 

10 . 1941 F C 10 [A.IR V 28] (FC). 

11 . 1951 S C 69 (97) (Pr 94) [A I R V 38 C 10] : 1951 SCR 51 (SC), State of 
Bombay v. Narottamdas . (Per Das J. — Government of India Act, 1935, List 
II, Entry 2 : Constitution of India, List II, Entry 65—“With respect to” in the 
entry does not mean “over” but means “relating to” or “touching” or “concern¬ 
ing” or “for”. So that “administration of justice” and “constitution and 
organisation of Courts” (Entry 1) can be one of the matters “with respect to” 
•which the law can be made — There would be no meaning in saying that the 
Provincial Legislature can make a law about jurisdiction ‘ over * “administration 
of justice.”) 

Article 246 — Note 15 

1. (’79) I L R 4 Cal 17*2 (180) : 5 Ind App 178 (PC), Empress v. Burak. 

2. 1942 F C 17 (20) [A I R V 29] : 43 Cri L Jour 481 (FC), Bhola Prasad v. 
Emperor. 

1955 Assam 249 (230) (rr 23) [(S) AIR V 42 C 59] (SB), H. P. Barua v. State of 
Assam. 


1954 All 72S (731) (Pr 10) [A I R V 41 C 289] : I L R (1954) 2 All 191 : 1951 Cri 
L Jour 14S5 (DB), Durgcshwar v. Secretary , Bar Council. 

3 . 1955 S C 58 (61) (Pr 6) [(S) A I R V 42 C 14] : 1955 SCR 829 (SC), Xavin- 
chandra v. Ccmmr. of I.-T ., Bombay. (In construing an entry in a list con¬ 
ferring legislative powers the widest possible construction according to their 
ordinary meaning must bo put upon the words U3ed therein. “Income” in 
Sch. VII, List I, Entry 54 of Government of India Act includes capital gains.) 

4. 1955 S C 58 (61) (Pr 6) [(S) A I R V 42 C 14] : 1955 SCR 820 (SC), Xavin- 
chandra v. Cominr. of I. T ., Bombay. 
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although the connection between a particular entry and the legislation, 
which is alleged to be covered by it, must not be too remote, and 
although the entries in the three legislative lists must be so interpret¬ 
ed as to reconcile them with each other in case of overlapping as far 
as possible. 

Thus, in Navinchanclra v. Commissioner of Income-tax , Bom . 
bay, 5 it was held by the Supreme Court that “income” in Govern¬ 
ment of India Act, 1935, Sen. \ II, List 1 , Entry 54, would include 





a 




gams . 


So also, it has been held in United Provinces v. Atiqa BecjunP 
that a power to legislate about the collection of rents will include a 
power to legislate about the remission of rents. In one of the judg¬ 
ments in that case, it was also pointed out that the power to legislate 
with respect to fisheries (Government of India Act, 1985, Sen. VII, 
List 2, Lntry 24) would include the prohibition of fishing altogether 
in particular places or at particular time. 7 Similarly, in °Bhola 
Prasad v. Bmpcror , s the Federal Court has held that the power to 
legislate vith respect to intoxicating liquor would include the power 
to prohibit the production, possession or consumption of intoxicating 
liquor throughout the Province or any part of the Province. It was 
argued in this case that the inclusion of a subject in the legislative 
list indicated the intention of the Constitution Act to preserve the 
subject. Because, unless it was preserved, there would be no subject 
to legislate upon. Hence, it was argued that legislation tending to the 
destruction of subject-matter w 7 ould be ultra vires. The contention 
was lejected and it w T as pointed out that the specifying of a particular 
subject-matter of legislation in an item did not necessarily indicate 
the intention of the Parliament that the subject-matter should be 
preserved and that this was clear from the presence in List 2 of the 
Go\ernment of Ind ia Act, of such legislative subjects as “unemploy- 

1953 Na - 1 W < Pr 2 ^) [(S)AItt V43 Cl) (DB), Vino Chemical & Pharma- 
ce-uheal Works v. State . (The power to legislate on any topic includes all 
necessary and incidental powers to make the legislation effective and prevent 
lU frustration. Po.ver derived from Item 8 in List II, Sch. VII can be used to 
prohibit the consumption of intoxicating liquors and there is always the 
ancillary power to prohibit the misuse of medicinal products.) 

1901 Bom 508 (511) [AIK V 41 C 132] : ILK (1954) Bom 1245 : 1954 Cri L Jour 
L Shantilal Vadilal v. State of Bombay. (Press (Objectionable Matters) 

Act, 19ol, S. 3 (5) falls under Concurrent List, Entry 39 _ Its subject-matter 
is newspapers and not public order which is in the State List.) 

5. 1955 S C 58 (G2) (Pr 7) [(S) AIR V 42 C 14] : 1955 SCH 829 (SC). 

6. 1941 F C 1G (25) [AIRY 28] (FC). (Case under Govt, of India Act, 1935, 
Ij ‘st 2, Entry 21.) 

7. 1941 F C 1G (2d) [A I R V 26] (FC), United Provinces v. Atiqa Begum. (Fer 

Oivyer C. J.) J 

C 17 (20) [AIR V 29] : 43 Cri L Jour 431 ( FC >- < Govt - of India Act, 
1935, Sch. VII, List 2, Entry 31.) 
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ment” in Item 82, or “gambling” in Item 36. (See also Notes 7 8 
and 14.) * * 

Legislation for the purpose of validation of executive orders will 

be covered by the particular entry under which the subject-matter, in 

respect of which the executive order has been passed, falls. Because 

such legislation must necessarily be regarded as subsidiary or ancillary 

to the power of legislation on the subject mentioned in the particular 
entry. 9 

The power to legislate on a particular subject includes the power 

11° le S lsla te with regard to particular cases or classes of cases and not 
'only generally. 10 

Where power is conferred to legislate regarding tax on capital 

value of assets, tax on some categories of assets would be intra vires 

and it would not be necessary that the tax must be on the capital 
value of all assets. 11 


Similarly, power to legislate as to “taxes on agricultural income’* 

would include the power to legislate as to taxes on some categories of 
agricultural income. 12 


9. 1941 FC 16(26,46) [A.IK V 28 ] (FC), United Provinces v. Atiqa Begum . (The 
U. P. Regularisation of Remissions Act (14 of 1938) is an Act with respect to the 
remission of rent (Government of India Act, List 2 , item 21) and it was 
within the competence of the United Pro^ inces Legislature to enact it. The 

Act is not opposed to S. 292, Government of India Act, 1935, and is intra vires: 
A I R 1910 All 272 (FB). Reversed.) 

1944 PCI (10) [AIR V 31] : 45 Cri L Jour 413 (FC), Piare Dusadh v. Emperor . 
[Sec 1948 Lah 120 (125) (Pr 14) [A I R V 35 C 42] : 49 Cii L Jour 305 (DB), 
Ahmad Khan v. Emperor. (The object of a validating Act is to enable parties 
to carry into effect that which they have designed and attempted but which 
has failed of its expected legal consequences only by reason of some statutory 
disability or irregularity in their action. By their very nature such Acts 
operate on conditions already existing. They can validate act 3 which the 
Legislature could have authorised—not those which it could not.)] 

X 10 * 1944 P C 7 < U > 1 14 V 31] : I L R (1945) Mad 1 (PC), Ahitibi Power Etc. 

Co. v. Montreal Trust Co. (There is no authority and no reason for the opinion 
that legislation in respect of property and civil rights must be general in 
character and not aimed at a ptrticular right. Such a restriction would appear 
to eliminate the possibility of special legislation aimed at transferring a parti¬ 
cular right or property from private hands to a public authority for public 
purposes. The Legislature is supreme in these matters, and it 3 actions must 
be assumed to be taken with due regard for justice and good conscience. They 
are not in any case subject to control by the Courts. If a Legislature can 
impese what may be a general moratorium there is no reason why its sovereign 
power should be so limited as not to enable it to impose, if it so desired, a 
moratorium limited to a special class of action or suitor or to one particular 
action or suitor.) 

11 . 1952 Bom 261 (Pr 5) [AIR V 39] : ILR (1953) Bora 446 (DB), J. N. Duggan 

v. I.-T. Commr.y Bombay City. (Government of India Act, 1933, Sch. 7, List I, 
Entry 55.) 

12. 1942 F C 8 (10) [A I R V 29] (FC), Hulas Narain v. Province of Bihar. 
(Therefore merely because the definition of agricultural income in'the Bihar 
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The Legislature is not incompetent to legislate about Crown 
grants . 13 (See also Art. 245, Note 13 and Art. 294, Note 6.) 

The Legislature can create a statutory fiction by enacting that 
something shall be deemed to have been done, which in fact and 
truth was not done. 14 


The legislative power includes the power to repeal or amend a 
law already made. 15 (See also Commentary on Art. 245 and Art. 294 
Notes 6, 7 and 8.) 

The various entries in Lists 1 to 3 do not denote the powers 
of legislation but only fields of legislation. 10 Within the fields demur- 

Agricultural Income-tax Act is narrower than that in the Income-tax Act, by 

omission of para (c) of S. 2 (1), Income-tax Act, in the Bihar Act, it cannot be 
said that the Bihar Act is invalid.) 

13. 1952 S C 252 (313) (I'r 213) [AIR V 39] : 1952 SCR 889, 1020, 105G : ILR 

31 Pat 565 (SC). State of Bihar v. Kameshwar Singh. (4 I R 1946 P C 127 
(PC), Foil.) 

1916 P C 127 1121, 130) (A I R V 33 C 40) : 73 Ind App 123 : 1946 F C R 111 ; 
ILR (1946) Kar (PC) 129 (PC), Jagannath Baksh v. United Provinces. 

1951 All 674 (692) (Prs 96, 97) [A I R V 38 C 182) : I L R (1952) 2 All 46 (FB), 
Suryapal Singh v. U. P. Govt. 

14. 1953 S C 214 (246) (Pr 5) [A I R V 40 C 58] : 1953 SCR 773 : 1953 Cri L 

Jour 1094 (SC), State of Bombay v. Pandurang. (When a statute enacts that 

something shall be deemed to have been done, which in fact and truth was not 

done, the Court is entitled and bound to ascertain for what purposes and 

between what persons the statutory fiction is to be resorted to au l full effect 

must be given to the statutory fiction and it should be carried to its logical 

conclusion: Ex parte Walton-, In re Levy, (1881) 17 Ch D 746 ; East End 

Dwellings Co. Ltd. v. Finsbury Borough Council, (1952)1952 AppCas 109 Eel on ) 

1954 Punj 21 (22) (Pr 19) [AIR V 41 C 13] : ILR (1954) Punj 560 (DB), Federal 
Bank of India v. Durga Das. (Do) 

15 1954 Assam 161 (166) (Pr 12) [A I R V 41 C 5l] : I L R (1954) 6 Assam 161 

(DB), G. C. Bczbarua v. State of Assam. (An amendment by a separate statute 

which is a complementary legislation so long as it covers the appropriate field 

of legislation cannot be effectively challenged. Consequently amendment of 

s. 15 of the Industrial Disputes Act defil ing the duties of Tribunals by S 34 

read with the schedule to the Industrial Disputes (Appellate Tribunal) Act of 

19o0, by omitting various sub-sections and iutroducing new S. 17A, cannot 
be challenged.) 

^rv 70 r 5) CA i V 41 ° M4] : 1954 CH L J ° Ur 1126 > Mohammad 

Sheriff v. Mohammad Ibrahim. (The amendment need not be made by an 

independent amendmg Act or by an Act which otherwise relates to the topic 
to which the amended Act relates-l'hus amendment of Criminal Procedure 

^t (!r:; contaiced in the Representati ° n - ^ 

tlT V ” ° 561 : 51 Cd L J ° Ur 936 (DBK Tabarak Khan 

[See (1932) 146 L T 167 (168) : (1932) 2 K B 733, Vauxhall Estates Ltd v 

— ** no future Act If 

.lfi q ,rv-, “ * inreriere *nk the provisions of the eprlier Act )1 

A 1056 • I L H 31 at~ 5 6 M k"cr ^/' ^ ^ ^ V ^ 1 1952 S 0 R 889 ' 1020 

3 Pat 565 (b SlaU °f Bihar v. Kameshwar Singh. (Per 
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catcd, the Legislature has plenary powers of legislation. 17 But the 
description, in the legislative entry, of the matter of legislation may 
itself involve limitations as to the exercise of the legislative power in 
regard to that subject. 18 In other words, the limitation may be 
inherent in the nature of the subject.matter on which the Legislature 
is authorised to legislate. 19 Thus, for instance, it was held by 
Mahajan, Das and Chandrasekhara Aiyar JJ. in State of Bihar v. 
Kameshwar Singly * 9 that the words acquisition or requisitioning of 
property” in List 2, Entry 36 themselves imply that the acquisition 
or requisitioning can only be made for a public purpose and that, 

Patanjali Sastri C. J. — The entries in the lists of the Seventh Schedule are 
designed to define and delimit the respective areas of legislative competence of 
the Union and State Legislatures, and such context is hardly appropriate for 
the imposition of implied restriction on the exercise of legislative powers, which 
are ordinarily matters for positive enactment in the body of the Constitution. 
The entries in the lists are merely legislative heads and are of an enabling 
character. Duty to exercise legislative power and in a particular manner cannot 
be read into a mere head of legislation.) 

1914 F C 51 (61, 62) [AIR V 31] (F C), Governor-General in Council v. Raleigh 
Investment Co. Ltd . (Government of India Act, 1935, Sch. VII, List I, 
Entry 23 relating to “fishing and fisheries beyond territorial waters”—It would 
not be right to derive power to legislate on this topic merely from reference 
to it in the list.) 

1952 All 88 (89) (Pr 4) [AIR V 39 C 29] (DB), ML Govindi v. State of Uttar 
Pradesh. (The words “subject to the provisions of Entry No. 42 of List III” 
do not by themselves mean that the State Legislature cannot legislate with 
respect to acquisition of property unless there is a public purpose and only on 
payment of compensation.) 

1951 All 674 (678) (Pr. 9) [AIR V 38 C 182]: ILR (1952) 2 All 46 (FB), Suryapal 
singli v. U. P. Govt . (Entries in legislative lists do not prescribe the conditions 
subject to which legislative power is to be exercised.) 

17 . 1946 Bom 216 (233, 234) [AIR V 83 C 59] : I L R (1946) Bom 517 : 47 Cri 
L Jour 594, Tan Bug Taim v. Collector of Bombay. 

18 . 1951 Pat 91 (117, 118) [AIR V 38 G 15] : ILR 30 Pat 454 (3 B), Kameshwar 
Singh v. State of Bihar . (The limitation on the power of legislation may arise 
by reason of restrictions imposed within the entry which confers the powers.) 

19 . See 1952 Bom 281 (264, 265) (Pr 6) [A I R V 39] : ILR (1953) Bom 446 
(DB), J. N. Duggan v. I. T. Commr ., Bombay City . (G. I. Act, Sch. VII, 
List 1, Entry 55 — “Taxes on capital value of assets, exclusive of agricul¬ 
tural land, of individuals and companies’’—Tax on capital value of assets 
can only be levied on individuals and companies and not other categories of 
assessecs under Income-tax Act — But Income-tax and Excess Profits Tax 
(Amendment) Act, 22 of 1947, may be held to be valid as regards individuals 
and companies and need nob be held to be wholly void —Chagla, C. J.) 

1916 Bom 216 (233, 231) [AIR V 33 C 59] : I L R (1946) Bom 517 : 47 Cri L 
Jour 594, Tan Bug Taim v. Collector of Bombay. (Govt, of India Act, 1935, 
Sch. VII, List II, Entry 9 — “Compulsory acquisition of land” does not autho¬ 
rise the compulsory requisitioning of property.) 

20. 1952 B 0 252 (271) (Pr. 41) [AIR V 39] : 1952 SCR 839, 1020 & 1056 : 

I L R 31 Pat 565 (S C). (Patanjali Sastri, C. J., contra.) 
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therefore, the entry imposes (impliedly) a restriction on the power of 
the Legislature to enact a law for the acquisition or requisitioning of 
property otherwise than for a public purpose. 

Where a limitation on the legislative power of the Legislature 
in regard to a subject is imposed by the provision in the body of the 
Constitution and an exception to such limitation is also provided by 
the body of the Constitution, the same limitation cannot be derived 
by implication from the entry in the legislative list so as to avoid 
the exception created by the body of the Constitution. 21 

Limitations on legislative power as regards the matters enume¬ 
rated in the legislative lists cannot bo derived merely from the 
spiiit of the Constitution, supposed to pervade the Constitution 
but not expressed in its provisions. 22 (See also Preamble, Note 5.) 

r l he power of the Legislature to legislate on a matter specified \ 
m one of the legislative lists is not one coupled with a duty to ' 
■exercise that power, and the Legislature is under no legal obligation 
to legislate on the topic merely because it is mentioned in one of the 
legislative lists and the legislation on that topic would be beneficial 
to a particular class of persons. The principle of Julius v. Bishop 
of Oxford- ' 1 is not applicable to the powers of a Legislature to make 
a law with respect to any matter. The Legislature is under no 
obligation to make a law in respect of that power, for no obligation 
of that kind can b e e nfor ced by the Courts against the Legislature. 21 ' 

21. 1952 S_C 252 (26t) (Pr. 12 [AIR V 39] : 1952 S C It 889, 1020 * 1056: I L R 

21 Pat 505 (SC), State of Bihar v. Kameshtvar Singh. (Patanjali Sastri, C. J 

L.st II, Entry 36 and List HI Entry 42—Conditions as to public purpose and 

payment of compensation are expressly provided in Art. 31 (2)_Art. 31 (4) 

make? certain exceptions to this rule—The same conditions, namely, the public 
purpose and payment of compensation, cannot be de luced by implication from 
List II, Entry 36 by itself or read with List III, Entry 42.) 

22. 1952 S C 252 (264, 809) (Prs. 12, 13, 201) [AIR V 39] : 1952 SCR 889 
1020 A 1056 : 1 L R 31 Pat 565 (S C), State of Bihar v. liameshuar Singh. 

(’atanjah Sastri C. J. _ The conditions as to public purpose and payment of 

uipc.m at.cn for compulsory acquisition of land are metiers of.express provision 
in Art. ul (2) to which Art. 31 (4) is an exception. These conditions cannot be 

‘n'T' from tlle s P‘ rit of the Constitution so as to avoid the exception.) 

1....0 b C 27 (42) [AIR V 37 C 6] : 1950 SCR 88 : 51 Cli L Jour 1383 (S C), 

G opntan v. Stale of Madras. 

23. (1880) 0 App Cas 214 : 49 L J Q B 577. 

2 . 4 ' ? ° 2r ’ 2 , ( 2G5 ) l pr [AIR V 39] : 1952 SCR 889, 1020 & 1056 : 

< t • ^ ^ State oj Bihar v. Kamcshwar Singh. (Argument was 

, ^ Entry 42 It was suggested that that was intended for the 

T 'i / 1 10 ^ Cr£0n w k° so Property was compulsorily acquired and hence 
. . UrC ' ,as un( ^ er an obligation when makiDg a law for the compulsory 
ow ! Jn , ^ l )I0 P eit y to make provision for payment of compensation to the 

downier • 0nC V Vfl8bOUndt0 exerdse power under Entry 42 and to lay 
was to be paitL) 1 ' ^ ° D Con,I>ematicn fcr property compulsorily acquired 

l.Ind. Con. D.F. 15 
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16. Doctrine of implied powers. _ The doctrine of implied 
powers is a peculiar feature of the American Constitution, and it is a 
doctrine which has been entirely developed by the American Supreme- 
Court by a process of construction of the Constitution, as it was 
originally promulgated. The result of evolution of this doctrine has 
been to transform by a process of judicial interpretation the original 
Constitution of America into something which was not contemplated 
by the framers of the Constitution. According to the scheme of 
distribution of powers, in the written Constitution of America, 
between the Federation and the States, the Congress, that is, the 
Federal Legislature, is only to have certain specified powers and the 
residuary power was conferred upon the States. The intention was 

that except in certain defined fields, governmental power must be 
vested in the States. (See Note 1.) 

But very early in the history of the United States, the need for 
a strong Central Government with wide powers so as to cope with the 
economic and social changes that were taking place was felt and by 
giving a veiy wide interpretation to the powers conferred on the 
Federation by the Constitution and by holding that a number of 
pov\ers v\hich were not included in those expressly enumerated must 
be ascribed to the Tederal Government by implication as necessary 


and proper for the carrying out of the powers expressly conferred, 1 
the Supreme Court has succeeded in making the Federal Government 
one of very wide powers embracing a field which is very much wider 
than that originally allotted in express terms to the Federation. It 
has been remarked that “most of the strength which Hamilton 
unavailingly sought to endow Congress with in 1787 has been 
imparted by Chief Justice Marshall and his successors who have put 
vitality into a strip of parchment on which the nation was founded .’* 
The verbal basis on which this doctrine of implied powers was 
built up is contained in Art. I sect. 8 cl. (18) which runs as 


follows : 


To make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other powers 
vested by this Constitution in the Government of the United 
States, or in any department or officer thereof.’* 

Article 246 — Note 16 

1. (1877) 24 Law Ed 708 (710, 711) : 96 U S 1, Pensacola Tel. Co. v. West 
Union Tel. Co. (The power of Congress to regulate commerce with foreign 
nations and among the several states includes the control of the electric 
telegraph as an agency of commerce.) 

[See (1901) 45 Law Ed 862 (865): 181 U S 283 (289), Fairbank v. United States. 
(The same rule (as stated in M'Cullocli v. The State of Maryland , (1819) 4 
Law Ed 579), and spirit of construction must also be recognized in considering 
the question of the limitations imposed by the Constitution on the action of 
the Congress as in considering the powers of the Congress.)] 
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The first seventeen clauses of Art. I sect. 8 enumerate the 
powers which the Congress shall have and the last clause which is 
quoted above gives power to the Congress to make all laws which 
shall be necessary and proper for carrying into execution the fore¬ 
going powers. It is by interpreting this last clause that the Supreme 
Court of America has built up its doctrine of implied powers by 
which the Congress has been held competent to make laws which 
although they do not fall directly under any of the enumerated 
powers can reasonably be regarded as "necessary and proper for 
carrying into execution” the enumerated powers. 

Willis in his Constitutional Law of the United States, 3 
observes as follows: 

"While the federal government is a government of delegated 
I i powers, yet these powers include not only the powers expressly 
granted, but also those implied as a fair implication from the 
express powers granted. The ‘necessary and proper’ clause is 
perhaps the verbal basis for the doctrine of implied powers to the 
federal government. But this clause is not a grant of new and 
additional powers. For this reason, before an implied power can 
be found, there must first be found an express power or powers 
from which it may be implied or perhaps another implied power 
so derived. This means that the federal government has all the 
incidental and instrumental powers necessary and proper to carry 
into execution all of its express powers. The people who esta¬ 
blished the federal government did, it is true, limit the sphere of 
action of the federal government, but within that sphere they 
undertook to make it move with supreme authority. Thus, the 
power to incorporate a bank of the United States has been implied 
from the express powers of the federal government to collect taxes 
and to borrow money. The power to issue legal tender notes was 
first implied from the express powers to make war, to borrow 
money, to com money, and to issue bills of credit (another implied 
poi\ei), and later, in peace time, from the power to borrow money; 
from the power to issue bills of credit, implied from the power to 
borrow money; and from the power to make coin legal legal tender, 
implied from the power to coin money. The power to take the 
Battlefield of Gettysburg by eminent domain was implied from the 
Wlu l 10wer an d from the power to tax for the common defence 
and general welfare. The power to punish officers of elections ac 
? vhich representatives are chosen for violation of duties imposed by 
state 01 federal law was implied from the express power of 
Congiess o\er elections. The power to prohibit the manufacture 
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and sale of non-intoxicants was implied from the implied war 

power to prohibit the manufacture and sale of intoxicating liquors. 

Perhaps it would be better to say not that it was implied from an 

implied power, but that it was incident to the implied power to 

prohibit the manufacture and sale of intoxicating liquors. The 

power to establish farm loan banks was implied from the power to 

establish agencies for the deposit of public funds and sale of 

go\ eminent bonds, and as an incident such banks were given the 

power to make farm loans. The power to pass an employers’ 

liability act was implied from the express power to regulate 

commerce. Many other powers, like the power to improve rivers 

and harbours, to maintain coast surveys, life saving stations, and 

naval observatories, to regulate the liability of carriers, and to 

piotect commerce against monopolies and illegal combinations have 

been implied from the commerce clause. The power to exclude 

lottery matter from the mails was implied from the express postal 

l power. It has been held that Congress has the power to punish for 

f contempt without criminal prosecution, implied from the express 
legislative power of Congress.” 

The doctrine of implied powers was elaborately expounded by 

Chief Justice Marshall in M'Culloch v. The State of Maryland? In 

that case the question was whether an Act incorporating the Bank of 

the United States was within the competence of the Congress. The 

contention vas that the Act was \ultra vires because the incorporation 

of the bank w as not coi ered by any of the enumerated powers 

conferred by the Constitution, Art. I, Sec. 8, on the Congress. This 

contention was rejected and it was held that although the power was 

not expressly conferred, it was implied in the powers which were 

expressly conferred. Chief Justice Marshall observed as follows on 
this point : — 


Although, among the enumerated powers of Government, we 
do not find the word ‘bank’ or ‘incorporation’, we find the great 
powers to lay and collect taxes; to borrow money; to regulate 
commerce, to declare and conduct a war; and to raise and supjiort 

armies and navies.The Government entrusted with such 

ample powers, on the due execution of which the happiness and 
prosperity of the nation so vitally depends, must also be entrusted 
with ample means for their execution . . . . The Government, which 
has a l ight to do an act and has imposed on it the duty of performing 
that act, must, according to the dictates of reason, be allowed to 

select the means.The power of creating a corporation is 

never used for its own sake but for the purpose of effecting some¬ 
thing else. No sufficient reason is, therefore, perceived why it may 


3. (1SI9) 4 Lav Ed 579 (601, 602, 603, 605) : 4 Wheat 316. 
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not pass as incidental to those powers which are expressly given, i 

it be a direct mode of executing them. But the Constitution of the 

United States has not left the right of the Congress to employ the 

necessary means for the execution of the powers conferred on the 

Government to general reasoning. To its enumeration of powers 

is added that of making ‘all laws which shall be necessarv and 

•» 

proper, for carrying into execution the foregoing powers’ .... To 
employ the means necessary to an end is generally understood as 
employing any means calculated to produce the end, and not as 
being confined to those single means without which the end would 

be entirely unattainable.The result of the most careful and 

attentive consideration bestowed upon this clause is that if it does 
not enlarge, it cannot be construed to restrain the powers of the 
Congress, or to impair the right of the Legislature to exercise its 
best judgment in the selection of measures to carry into execution 
the constitutional powers of the government. If no other motive 
for its insertion can be suggested, a sufficient one is found in the 
desire to remove all doubts respecting the right to legislate on that 
vast mass oi incidental powers which must be involved in the 
Constitution, if that instrument be not a splendid bauble.” 

Wo admit, as all must admit, that the powers of the Government 
are limited and that its limits are not to be transcended. But we 
think the sound construction of the Constitution must allow to the 
national Legislature that discretion, with respect to the means by 
which the powers it confers are to be carried into execution", 
which will enable that body to perform the high duties assigned to 
it, in the manner most beneficial to the people. Let the end be 
legitimate, let it be within the scope of the Constitution, and all 
means which are appropriate, which are plainly adapted to that 
end, which are not prohibited, but consist with the letter and 
spirit of the Constitution, arc constitutional.” 

It will be seen from the above : (i) that the “implied powers” 
are riot by themselves substantive powers intended to achieve some 
great object of State but arc only a means for carrying into efl'ect the 
great objects for which power has been expressly granted in the first 


of Alfc - 1 of the United States Constitution 

4 ’J e * USG9) , 19 Uw EJ 593 U 94 ) = 9 Wall 41 , Unite l States v. De Wit!. (That 
„ ' , T “ S 9;nVer to le o u late commerce with foreign nations and among the 

., a ‘ C °' an ‘ wilh tbt ^‘aQ tribes, the Constitution expressly declares. 
\ 1 “ expless Krant of P°' A 'cr to regulate commerce among the States has 

no3 t n? n i U r de ‘' 9t0 °? 1UlimUeJ by it3 anl as a virtu ,1 denial of any 

|t * U ‘ L j' L ‘ C " lt the mttrn ' 11 traJe and business.of the separate States; 

so*e oiLcr'nn’ “ “ ^ P ‘° pcr »*«. »<* carrying into execution 

some other power expressly granted or vested.) 
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and ( 11 ) that the means employed need not be the only possible means 

of achieving the end, that is, in other words, it need not be indispens. 

ably necessary to accomplish the purpose for which power has been 
expressly granted. 6 


It will be noted that Chief Justice Marshall has not based his 

views purely on the express provision contained in cl. (18) of Sec. 8, 

Aut. I of the Constitution of the United States, but on the other hand, 

he has principally based his conclusions on general reasoning and has 

only referred to the express provision in the United States Constitution 

for showing that the view which he was advocating was not only in 

consonance with reason and principle but was also in accordance with 

the express provisions of the Constitution. The question, therefore, 

arises whether the doctrine expounded by Chief Justice Marshall and 

developed in the American decisions is applicable to the Indian 
Constitution. 


(b) Principle of 
incidental 
powers under 
Indian Constitu. 
t ion : C o m- 
parison with 
A me r i c a n 
doctrine. 


It has already been seen that the entries in the legislative lists 
in the Constitution must be given a broad and comprehensive 
interpretation and must not be interpreted in a narrow and pedantic 
sense. It has further been seen that the entries in the legislative lists 
aie to be interpreted as wide enough to include ancillary and 
subsidiary matters pertaining to the respective subjects of legislation 
enumeiated in the lists. It has also been seen that in determining the 
constitutionality of any piece of legislation from the point of view of 
jurisdiction Oi the particular Legislature, as regards the subject-matter 
, l G S^ s l a tion, Courts must concentrate on the pith and substance of 
the legislation and where in pith and substance the legislation falls 
v ithin the ambit of the legislative field marked out for a particular 
Legislature, the legislation will be valid, notwithstanding that it may 
, incidentally encroach upon the legislative field of another Legislature, 
fhus, the principle of incidental powers, that is, the principle that 
vheic a power has been granted to the Legislature to enact laws on 
a particular subject, the power carries with it by implication the 
Power to legislate on incidental matters, has been recognised under 

ha\e been conferred, it can never be pretended that these vast powers draw 
after them others of inferior importance, merely because they are inferior. But 
it can be assumed that ample means for execution of the vast powers conferred 
have also been granted.) 

5 . (1S69) 19 Law Ed 513 (523) : 8 Wall G03 (613, 615, 618, 622), Hepburn v. 
Griswold. (Congress has unrestricted choice of means, though not absolutely 
necessary, if appropriate, plainly adapted and really calculated to the ends of 
the Constitution, in addition to power expressly granted but the power does not 
extend to anything not within this description, nor to anything prohibited by or 
inconsistent with the spirit of the constitution.) 

(1804) 2 Law Ed 304 (317) : 2 Cranch 358, United States v. Fisher. (Congress 
has choice of means.) 
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the Indian Constitution also. This is a general principle of English 
law also and has been applied to the interpretation of the Canadian 
Constitution also. In fact, the doctrine of pith and substance and 
incidental encroachment is a product of Canadian Constitutional 
jurisprudence, which has been held applicable to the interpretation of 
the Government of India Act, 1935, and the present Constitution. 

Thus, both the American doctrine of implied powers and the 
doctrine of incidental powers which has been held applicable to the 
interpretation of the entries in the legislative lists in the Indian 
Constitution as well as to the provisions as to fields of legislative 
powers in the Canadian Constitution are based on the same principle, 
namely, that the powers in question, though not expressly granted 
by the Constitution, may be derived by implication from those that 
have been expressly granted, on the broad principle that a grant of 
power to do anything implies the grant of power to do everything 
necessary for the effectual exercise of that power. 0 

i)ut in spite of the above similarity between the American 
doctrine of implied powers and the principle of incidental powers 
under the Indian Constitution, the way in which the American 
doctrine has been developed is peculiarly American and has not been 
copied under the Indian Constitution. There arc three main points of 
difference between the two principles : 

(i) I he first relates to the extremely wbdo sweep of the power 
that is annexed to the Congress under the doctrine of implied pow'ors. 
iho extent to which the power of the Congress has been widened by 
the application of the doctrine of implied powers can be seen from the 
quotation from Prof. Willis’ book on the Constitutional Law of the 
Uniied Si ails, which nas already been given above. The widen¬ 
ing effect of the application of the principle of incidental po'vcr has 
com pa 1 at i\ ely been much less than that of the American doctrine of 
implied powers. I he reason for this is that the Indian Constitution 
is one of double enumeration of powers. That is, in other words, 
the Indian Constitution is one in which not only the powers of the 

6. (1905) 1905 App Cas 21 (29) : 91 L T GGS, Rossi ~v. Edinburgh Corporation . 

iOrd Halsbuiy, L. C. Merely because Magistrates are given power to restrict 

Within ccitam hours sale of ice-cream, it does not necessarily follow that they 

lia\c implied power to do all that might be desirable or expedient with reference 

to the times and circumstances under which ice-cream shall be sold.) 

\‘\c 1881) 10 App Cas 119 (129), Small v. Smith, (“When you have got a main 

purpose expie.-sed and ample authority given to effectuate that main purpose, 

tjinLs which are incidental to it and which may reasonably and properly bo 

done and against which no express prohibition is found, may and ought prima 

acie to folio.v from the authority for effectuating the main purpose by proper 

am general means”: Attorney-General v. Great Eastern Railway Co ., (1880) 

5 App Cas 473, Foil.) 

Crams on Statute Law, Fifth Edition, 1852, p. 239.] 
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Federal Legislature but also those of the State Legislature have been 
enumerated in the respective legislative lists, and the principle of 
incidental powers is applicable to the legislative powers of both the 
Legislatures. It has been seen in Note 8 that the entries in the 
legislative lists must be constured in such a way as to reconcile the 
powers of both the Central and State Legislatures. This necessarily 
involves that the powers of the Central Legislature cannot be 
expanded to their amplest magnitude. In direct contrast with this 
situation is the situation under tho American Constitution. Under 
that Constitution the powers of the State Legislatures have not been 
enumerated. It is only the powers of the Congress that have been 
enumerated. And this has been done in a few brief clauses, namely, 
the first seventeen clauses of Sec. S of Art. I. There is nothing of the 
elaborateness and attempt at exhaustiveness seen in the enumeration 
of the legislative powers of the Legislatures under the Indian Consti¬ 


tution. The residuary legislative authority has been conferred on the 


State Legislatures. Thus, under the American Constitution we have 
on the one hand a central national Legislature whose powers are 
defined by the Constitution and, on the other, State Legislatures with 
undefined legislative powers. Hence the tendency to increase the 
area of the defined and minimise that of the undefined. Such a 
tendency is natural. In Ramkrishna Ramnath v. Secretary , Muni- 
cipal Committee , Kaviptec Kania C. J. observed as follows : 


“It is natural enough, when considering the ambit of an 
express power in relation to an unspecified residuary power, to 
give a broad interpretation to the former at the expense of the 
latter. The case, however, is different where as in the Constitution 


Act there are two complementary powers, each expressed in precise 

and definite terms. There can be no reason in such a case for 

giving a broader interpretation to one power rather than to 
the other.” 


There is also the further fact that the necessities of national 
development in the different departments of .life required a national 
Government with strong and wide powers. Hence, the Supreme Court 
of America availed itself of the meagre and non-detailed character of 
the provisions of the Constitution relating to the distribution of legis¬ 
lative power between the Centre and the States to accord to the Centre 
more and more wide powers on the ground of their being necessary 
and proper for carrying out the powers expressly conferred and being, 

therefore, implied in such powers. 8 Thus, the double enumeration of 

— - _ ____ 


7 . 1950 S C 11.(13) [AIR V 37 C 4] : 1950 S C R 15 (S C). 

8. At the same time, the doctrine of implied prohibition was developed to safe¬ 
guard central authority from State interference. See Note 13. 
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powers under the Indian Constitution has, on the one hand, operated 
as a cheek and a limitation on the powers of Parliament in order to 
leave sufficient scope for the State Legislatures to function within 
their allotted orbits, and, on the other, has removed the incen¬ 
tive for expanding the power of the Centre at the expense of the 
States. 

It may also be added that the vesting of residuary powers in the 

Parliament under Art. 248 removes flic need for expanding the 

powers of the Central Legislature (if, in the interests of national 

development, it should be considered desirable to have a strong 

Central Government with wide powers) by resort to the principle of 
incidental powers. 

(ii) The second point of difference relates to the fact that while 

the American doctrine of implied powers has enabled the American 

Supreme Court to uphold the validity of substantive independent 

laws passed by the Congress and not merely incidental provisions of 

laws which in pith and substance were covered by the express powers, 

the principle of incidental powers under the Indian Constitution has 

only been resorted to and regarded as available where the legislation 

in question falls in pith and substance within the legislative field of 
the particular Legislature. 

As seen in Note 9, the incidental e ncroachment on the legis¬ 
lative field of another Legislature which is tolerated and held valid 
according to the doctrine of pith and substance is based on the fact 
that the core of the impugned legislation tails within the legislative 
field of Lite particular Legislature which has passed it. This has been 

specifically pointed out by Das J. in Stale of Bombay x. Narottam 

Ban:' In other words, before the principle of incidental powers can 
be invoked, there must be a legislation which, in pith and substance, 
alls within the legislative field of the particular Legislature. It is as 
forming an integral part of such a legislation that the incidental 
provisions are held valid. If the ‘nieidentalia” constituted an inde¬ 
pendent substantive enactment, such an enactment would clearly be 
u Ira, oircH, although the subject-matter may be said to be incidental 
o a matter covered by the legislative lists pertaining to the Legis- 
a urc which has passed the Act. In other words, the determining 

actor under Indian Constitution, asunder the Canadian, is whether 

the pith and substance of the subject-matter of the legislation is 

C0 ] %ei . U * 10 ^gislafivo field of the particluar Legislature and not 
who her certain provisions relate to a matter which is incidental to a 
matter within th e legislative jurisdiction of the particular Legislature. 


9- 19-1 S C GO '.90) (Hr 93) (AIR V 38 C 10] : 1951 S C R 51 (3C). 
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Thus, the principle of incidental powers, recognized under the 
Indian Constitution, does not validate an independent, substantive 
enactment, the subject-matter of which docs not directly fall within 
the legislative field of the particular Legislature, merely because such 
subject-matter is incidental to a matter within the legislative field 
of the particular Legislature. But according to the American 
doctrine of implied powers the Congress is held to be competent to 
pass laws which are necessary and proper for carrying out the powers 
expressly enumerated and it is not necessary that such laws must 
be part and parcel of any law which is directly covered by the 
express provisions specifying the matters within the legislative 
competence of the Congress. Thus, in M'Culloch v. The State of 
Maryland, 10 the question before the Supreme Court was not about 
the validity of certain provisions, which formed part and parcel of an 
enactment which in the main and in pith and substance, was covered 
by the matters expressly allocated to the Congress for the exercise of 
its legislative power. The Act in question was a substantive, inde¬ 
pendent Act and although its subject-matter was not expressly 
covered by any of the powers granted to the Congress, its validity 
was upheld by the Supreme Court on the ground that the law was 
necessary and proper for carrying out the powers expressly granted 
to the Congress. The law in question was an Act for the incorpora¬ 
tion of the Bank of the United States, and its validity was upheld on 
the ground that it was necessary and proper for carrying out the 
great powers conferred on the Federation, such as the powers to lay 
and collect taxes, to borrow money, to regulate commerce, etc. 
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A reference to the foot-note remarks added to the cases cited in 
Notes 9 and 14 in connection with the propositions which say that a 
broad and comprehensive meaning should be attributed to the legis¬ 
lative entries so as to validate incidental provisions contained in an 
enactment which in pith and substance are covered by legislative field 
of the particular Legislature, will show that in each and every case 
the provisions upheld on the ground of their relating to incidental 
matter are provisions forming part and parcel of legislation which in 
its core is covered by the legislative field of the particular Legislator 
and do not constitute independent, substantive enactments. 


(f) American 
doctrine applies 
only to Congress 
and not to those 
of State Legis¬ 
latures. 


(iii) The American doctrine of implied powers is only applicable 
to the Congress, inasmuch as it is only the powers of the Congress 
that have been defined by the Constitution and not those of the 
States, while the principle of incidental powers is under the Indian 
Constitution applicable to both the Central and State Legislatures. 


10. (1819) 4 Law Ed 579 (696) : 4 Wheat 316. 
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It has been mentioned above that in the setting of the Indian 
Constitution, by reason of the detailed double enumeration of powers t 
the application of the principle of incidental powers to the Indian 
Constitution has not resulted in such a phenomenal expansion of the 
scope of the legislative fields allotted to the respective Legislatures, 
as the application of the doctrine of implied powers has done in the 
case of the legislative powers of the American Congress. It would 
appear that the task of the Supreme Court in enlarging the legislative 
powers of the Congress by the application of the doctrine of implied 
powers has been facilitated by the form in which the Constitution of 
America defines the legislative powers of the Congress. This form is, 
it is submitted, in marked distinction from the form in which legisla¬ 
tive powers have been distributed between the Central and Provincial 
Legislatures, not only in the Indian Constitution or the Government 
of India Act of 1985 but also in the Canadian and Australian 
Constitutions. In these latter Constitutions, the distribution is by 
naming the topics of legislation allotted to the respective Legislatures 
and by providing that they can make laws in respect to or in rela¬ 
tion to named topics. Put the form chosen in the American Consti¬ 
tution for demarcating the legislative field of the Congress is by 
naming a number of powers which the Congress can exercise, as for 
instance, that the Congress shall have power to lay and collect taxes, 
to pay debts and to do so many other things which are enumerated 
in Art. I, Sect. 8, els. (l) to (17). The final clause (18) gives the Con¬ 
gress power to make all laws which shall be necessary and proper 
tor carrying into execution the foregoing powers.” Although Chief 
Justice Marshall in M Culloch v. The State Maryland 11 rejected the 
aigument that the law-making power is conferred on the Congress 
only by the eighteenth clause above referred to and that there -was 
no law-making power as such under the previous clauses which only 
conferred powers to do the various things named therein, and 
although he held that all the clauses of Section 8 conferred the power 
of making laws in spite of the form in which those clauses were 
couched, yet it is conceived and it is submitted that the angle of view 
foi judging the constitutionality of legislation under Art. I, Sect. 8 
of the Constitution of the United States is not exactly the same as 
that under this article or under S. 100 of the Government of India 
Act or under the Canadian or Australian Constitution. Under the 
American Constitution, legislation by the Congress has to be viewed 
as a means to an end, and especially in view of the wide power 
expressly conferied by cl. (18) of S. 8, these means may cover a wide 
ground. But under the Indian Constitution, the constitutionality oft 
'legislation depends upon the question whether it is with respect to a \ 
named topic. In other words, in order to uphold the validity of the 1 
H. (1619) 4 Law Ed 579 (605) : 4 Wheat 316. 
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(h) Illustration 
of above. 


legislation it must be reasonably possible to say that in truth and 
substance, the subject-matter of the legislation is covered by the topic 
i 111 the Particular legislative list. It has been aptly observed that the 
entries in the legislative lists are not imoers of legislation but 
fidds of legislation. 12 (See also Note 15.) Thus, under the Indian 
Constitution, the question that arises for consideration, when the 
validity of a legislative enactment is attacked on the ground of 
its falling outside the legislative field allotted to the particular 
Legislature, is, what is the subject-matter of legislation?” 12 and 
4 whether that subject-matter is covered by the topic mentioned 
in the particular legislative list. But in a similar contingency, 

17 l/ 7 

the question with regard to an Act passed by the American 
Congress would be whether it serves to accomplish the purpose for 
which the particular legislative power has been conferred on the 
Congress, the choice of means being left entirely to the Congress. 
It seems that there is a real difference between the subject of a 
legislation and the object of a legislation. While the American 
Constitution focusses attention on the object of the legislation, 
the Indian Constitution directs attention to the subject-matter 
of legislation. It is submitted that when the validity of a piece of 
legislation is tested from the point of view of whether it subserves a 
certain purpose or promotes or achieves a certain object, it can cover 
j a mnch wider ground than when its validity depends upon the 
• subject-matter being of a certain description.* 

It is submitted that if the question is considered in this way, it 

would be conducive to a better understanding of the American 

doctrine of implied powers and why it is not applicable to the Indian 
Constitution. 

A typical illustration of the approach of the Indian Courts to 
tne question whether an enactment falls within the legislative field 
of the particular Legislature is furnished hv the decision of the 
Supreme Court in JRajdhmundry Electric Supply Corporation v. The 
State of Andhra}* In that case, the validity of the Madras Electri¬ 
city Supply Undertakings (Acquisition) Act, 43 of 1949, was impeached 
on the ground of the Act being ultra vires the Provincial Legislature 




i 

* 


12. 1952 All SB (89) [A I R V 39 C 29] (DB), ML Govindi v. State of Uttar 
Pradesh. 

13. 1941 F C 16 (35) [A I R V 2S] (F C), United Provinces v. Atuja Begum. 
{Sulaiman J. — It is not enough that the law in its u'orhing should somehow 
overreach that subject. It has to be seen whether it is appertaining to such 
matter substantially and directly and not only whether it would in actual 
operation atTeet any such matters in an indirect way.) 

1942 Cal 4*29 (433) [A I R V 29] (DB), Satish Chandra v. Sudhir Krishna. 
(What has to be determined in each case is the subject of the legislation and 
not what things or operations it may indirectly aflect.) 

} U 14. 1954 S C 251 (253) (Pr 8) [AIR V 41 C 55] : 1954 SCR 773 (SC). 
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under the Government of India Act, 1935. The question was whether £ 
the Act fell under the head ‘Electricity’ in Item 31 of the Concurrent 
List in the Government of India Act, 1935. It was held by the 
Supreme Court that the Act was not covered by Item 31, and that 
an Act for the acquisition of electric undertakings cannot be said to 
be an Act with respect to ‘Electricity’. The way in which the ques¬ 
tion was approached by the Supreme Court is instructive and it is 
typical of the difference between the Indian approach and what may 
be called the American approach (when considering the validity of 
legislation by the Congress). According to the American doctrine the 
legislation would probably be held to he covered by the entry, as 
being conducive to the supply of electricity at cheap rates to the 
public. But to view the question like this would be to consider not 
the subject-matter of legislation but the consequences of the legislation 
as the primary factor. As seen in Note 8. there is a difference 
between the subject-mailer of legislation and the consequences of 
legislation. The Indian point of view emphasizes the subject-matter 
of legislation, while the American point of view, in the case of 
Congress, would seem to attach importance to the consequence of the 
legislation, its beneficial effects and so on. Thus, in the above case 
the Supierne Court mainly addressed itself to the question what in 
pith and substance was the subject of legislation. The Supreme Court 
points attention to the title of the Act which was “An Act to make 
precision tor the acquisition of undertakings in the Province of 
Madras, supplying electricity.” Then reference is made to the 
Preamble which recited the expediency of making provision for the 
acquisition of undertakings in the Province of Madras, engaged in 
supplying electricity. Then there is a summary of the provisions of 
the Act, and the conclusion is set forth as follows : 

“From the above summary it will be noticed that the Act 
docs not purport to make any provision for the granting of licenses 
01 maintenance of works for generating or transmitting energy or 
for supplying electrical energy as one would expect to find in a 
hn\ dealing with electricity, nor does the Act purport to make any 
pio\ision foi the incorporation, regulation or winding up of trading 
(Oipotations. On the contrary, it is abundantly clear from the 
long title, the Preamble and the sections that it is, in pith and 
substance, nothing but an Act to provide for the acquisition of 

electrical undertakings.” 

On this \iew, it was held that the impugned Act was not 

covered by the topic “Electricity” in Item 31 in the Concurrent List 
ot the Government of India Act. 

It was also held by the Supreme Court in the above case that 
impugned Act was not covered by Item 9 in List II of the 
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Government of India Act, which authorised the Provincial Legisla¬ 
ture to make law with respect to compulsory acquisition of land. It 
was pointed out that there was no entry in any of the three lists 
relating to compulsory acquisition of any commercial or industrial 
undertaking. The matter, therefore, related to the residuary power 
falling under S. 101 of the Government of India Act, 1935, and as 
the Governor-General had not, in the exercise of his discretionary 
power under that section, authorised the Madras Legislature to enact 
the impugned Act, the Act was beyond the legislative competence of 
the Madras Legislature. 

It is interesting to note that in the above case an argument 
based upon the theory of implied powers was expressly advanced by 
the Advocate-General of Madras, who urged that there was implicit 
in every entry in the legislative list in the Seventh Schedule of the 
’ Government of India Act of 1935 an inherent power to make a law 
with respect to a matter ancillary or incidental to the subject-matter 
of each entry. His argument was that each entry in the list carried 
with it an inherent power to provide for the compulsory acquisition 
\of any property, land or any commercial or industrial undertaking 
while making a law under such entry. The Supreme Court in 
meeting this contention conceded that the powers of each Legislature 
to make laws with respect to the different subjects assigned to it by 
the appropriate lists were to be regarded as wide and plenary and 
also covering matters incidental and ancillary to such subject-matter. 
But the Supreme Court held on a consideration of the scheme and 
provisions of the Government of India Act that the power to make 
a law for compulsory acquisition was, under Entry 9, List 2, given 
only to Provincial Legislatures and that such power of the Provincial 
Legislature was, under that entry, limited to making a law for the 
compulsory acquisition of land only, and that, unless the Governor- 
General made an order under S. 104 of the Act, the Provincial 
Legislatures had no power to make a law for the compulsory acquisi¬ 
tion of any property other than land and the Federal Legislature 
had no power to make any law with respect to the compulsory acqui¬ 
sition of any ‘property at all. 

This shows that the operation of the principle of incidental or 
< ancillary powers to be deduced by implication from legislative entries 
is subject to limitations imposed by a consideration of other legislative 
i' entries and other provisions of the Constitution. It has already 
been remarked above that the principle of incidental powers has, 
under the Indian Constitution, a more limited operation as a result 
of the elaborate and exhaustive double enumeration of legislative 
powers of both the Central and the State Legislatures which neces¬ 
sarily circumscribe the bounds of each other. This view receives 
support from the reasoning of the Supreme Court. 
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It may be mentioned that there is also another.answer to the 
above-mentioned argument of the Advocate-General of Madras in the 
Supreme Court case under discussion. It is this. His argument (as 
given in the judgment) only was that each entry in the list carried 
with it an inherent power to provide for the compulsory acquisition 
of any property, land or any commercial or industrial undertaking, 
while making a laiv under such entry. In other words, even according 
to his argument, unless the impugned law came under a particular 
entry there would be no question of any incidental or ancillary 
powers. Hut in the case on hand, as stated already, the Supremo 
Court had shown that the impugned legislation was in pith and 
substance not covered at all by the legislative entry under which the 
incidental power was said to fall. So there could be no question of 
any ‘incidental powers’ under such circumstances, according to the 
view followed in regard to the Indian Constitution. It has been 
explained already how there is an important difference in this respect 
between the theory of incidental powers as applied to fields of legis¬ 
lative power under the Indian Constitution and the American 
doctrine of implied powers as applied to the legislative powers of the 
Congress of the United States. Under the Indian Constitution, the 
theory of incidental powers postulates in every case the existence of 
a legislation which in pith and substance falls under the legislative 
topic to which the impugned provision is said to be incidental or 
ancillary, and the incidental matters’ cannot form by themselves the! 
subject of an independent, substantive enactment, while under the 
American doctrine of implied powers, the ancillary and subsidiary 

matter can by itself form the subject-matter of independent sub¬ 
stantive legislation. 

But so far as the power of compulsorily acquiring any property 
including land or any commercial or industrial undertaking is 
concerned, it must now be regarded as a settled law in view of the above 
decision of the Supreme Court that such power can be only exercised! 
i it directly arises under an express legislative entry and cannot be 
derived by implication as an incidental and ancillary power 
pertaining to the matter in any legislative entry. 

T1 * e principles as to the interpretation of entries in the legis¬ 
lative lists and the scope of legislative power conferred by them, 

scusse in Notes 8, 9, 14 and 15, and the authorities cited in 
suppoi o lose principles, will amply bear out the view set forth in 

. 18 a )0 ' ( e dlscllssl0n as to what may be called the characteristic 
mature of the Indian manner of approach to the question whether a 

snbp CU n P1 °? e ° f leglslat | on falls within the scope of the allotted 
It is nnf GglS all '° authorit y of the Legislature which has passed it 

those Notes. 60083 " 1 '" t0 Mpeat hei ’° the dlscU3sion and the cases m 
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A brief reference to the principle of incidental powers as applied 
under the Canadian and Australian Constitutions will be useful here. 

The Canadian Constitution, like the Indian Constitution, is one 
of double enumeration of powers, and there is also no express provi¬ 
sion for the conferment of ancillary powers on the Central Legis¬ 
lature similar to Art. 1, Sec. 8 of the American Constitution. But 
the principle of incidental powers has been recognized under the 
Canadian Constitution also. lj This principle was enunciated by Lord 
Tomlin in Attorney-General for Canada v. Attorney-General for 
British Columbia 10 as follows : 


It is within the competence of the Dominion Parliament to 
provide for matters which, though otherwise within the legislative 
competence of the Provincial Legislature, are necessarily incidental 
'to effective legislation by the Parliament of the Dominion upon a 
subject of legislation expressly enumerated in S. 91 (British North 
America Act, 1867).” 


Although his Lordship has referred only to the Dominion 
Parliament in the particular passage, the principle is a general one 
and applicable also to Provincial Legislatures under the Canadian 
Constitution, as can be seen from Note 9. In Cushing v. Dupuy 17 
the question was about the validity of the Canadian Insolvent Act 
passed by the Dominion Parliament of Canada providing that judg¬ 
ment of the Court of Appeal in matters of insolvency should be final, 
that is, not subject to appeal as of right to Her Majesty in Council 
allowed by the Civil Procedure Code. Under the Canadian Consti¬ 
tution, “bankruptcy and insolvency” were Dominion subjects, while 


property, civil rights and civil procedure” were Provincial subjects. 


In upholding the validity of the Act, the Privy Council (Sir Montagu 
E. Smith) observed as follows : 


“It would be impossible to advance a step in the construction 
of a scheme for the administration of insolvent estates without 
interfering with and modifying some of the ordinary rights of 
property, and other civil rights, nor without providing some mode 
of special procedure for the vesting, realisation, and distribution 
of the estate, and the settlement of the liabilities of the insolvent. 
Procedure must necessarily form an essential part of any law 

15. (193J) 99 L J P C 20 (2 9 : 1930 App Cas 111, Attorney-General for Canada 
v. Attorney-General for British Columbia, 

(1894 )1S94 App Ca- 189 (200, 201) : 63 L J P C 59, Attorney -General of Ontario 
v. Attorney-General for Dominion of Canada. 

(16S0) 5 App Cas 409 (415) : 49 L J P C 63 (PC), Cushing v. Dupuy. 

$ 16 . (1930) 99 L J P C 20 (23) : 1930 App Cas 111. 

17 . ; 1880) 5 App Cas 409 (415) : 49 L J P C 63 (PC). 
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dealing with insolvency. It is therefore to be presumed, indeed it 
is a necessary implication, that the Imperial statute, in assigning 
to the Dominion Parliament the subjects of bankruptcy and insol¬ 
vency, intended to confer on it legislative power to interfere with 
property, civil rights, and procedure within the Provinces, so far 
as a general law relating to those subjects might affect them. 
Their Lordships therefore think that the Parliament of Canada 
would not infringe the exclusive powers given to the Provincial 
Legislatures, by enacting that the judgment of the Court of Queen’s 
Bench in matters of insolvency should be final, and not subject 
to the appeal as of right to Her Majesty in Council allowed by 
Art. 1178 of the Code of Civil Procedure.” 


So also, in Attorney-General for Ontario v. Attorney-General 
for Dominion of Canada, 1 * the Privy Council, while holding that a 
law relating to purely voluntary assignments by a debtor passed by 

the Provincial Legislature did not fall within the legislative head 
“bankruptcy and insolvency” which was a Dominion subject, inasmuch 
as compulsiveness is the hallmark of bankruptcy law, held that 
provisions as to voluntary assignments by the debtor were ancillary 
to bankruptcy law and might legitimately form part of bankruptcy 
law if and when enacted by the Dominion Parliament. 

As regards the Australian Constitution, as seen in Note 1 , it 
follows tho American model under which the Central Legislature is' 
one of enumerated powers and the residuary authority is vested in* 
the States, which have also concurrent power, subject to certain 
exceptions, with regard to matters over which the Central Legislature 
has been given the law-making authority. Section 51, els. (l) to (38) 
of the Commonwealth of Australia Constitution Act, 1900, enumerate 


the matters assigned to the Central Legislature and clause (39), like 
Art. I, Sec. 8, cl. (18) of the American Constitution, expressly adds 
as the last item matters incidental to the execution of any power 
vested by the Constitution in the Parliament.” 

Under the Australian Constitution also the principle of incidental 
powers has been applied so as to enlarge tho ambit of the field of 
legislative power assigned to the Australian Parliament. Thus, under 
cl. (3o) of S. 51, above referred to, conciliation and arbitration for 
the prevention and settlement of industrial disputes extending beyond 
the limits of any one State” is a matter on w r hich the Australian 
Parliament can legislate. It was held by the High Court in Stemp v. 
Australian Glass Manufacturers Co. Ltd. 19 that tho prohibition in 
the Commonwealth Conciliation and Arbitration Act, 1904-1915, 
„ a o a ” ls ^ doing anything in the nature of a “lock out” or 
strike”, as these terms were defined by S. 4 of the Act, was within 
o legis lative powers of the Parliament of the Com monwealth 

19 Cas m 201) : 63 L J P C 59. 

(1917) 2d C L 11 226 (Aus.) 


Lind. Con. D.F. 16. 
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conferred by els. (35) and (39) of S. 51 of the Constitution Act above 
referred to. 

Although the principle of incidental powers for the purpose of 
enlarging the legislative field allotted to a Legislature under a 
Constitution, has thus been recognized with reference to both the 
Canadian and Australian Constitutions, yet, it must be noted that 
the principle has been held to apply only to incidental or ancillary 
provisions forming part of an enactment which, otherwise, in pith 
and substance, is covered by the topic to which the impugned provi¬ 
sions are said to be incidental. This is clear from the decision of 
the Privy Council in Attorney.General for the Commonwealth of 
Australia v. The Colonial Sugar Refining Co. Ltd?® and from the 
observations of Lord Haldane in that case. In that case, the question 
was about the validity of the Royal Commissions Act (1902-1912) 
passed by the Parliament of Australia. That Act purported to give to 
Royal Commissions issued under Letters Patent to make any inquiry, 
power to summon persons to give evidence and to produce documents 
and impose penalties for failure to obey summons. It was held by the 
Privy Council that the Act was ultra vires and invalid, so far as it 
purported to enable a Royal Commission to compel answers generally 
to questions or to order the production of documents or otherwise to 
compel compliance by members of the public with its requisitions. 
The ground of decision was that the subject-matter of the impugned 
Act was not covered by any of the clauses of S. 51 of the Common¬ 
wealth of Australia (Constitution) Act, 1900, already referred to. In 
the course of his judgment delivered on behalf of the Privy Council, 
Lord Haldane observed as follows : 

“None of them (the enumerated legislative subjects assigned 
to the Commonwealth Parliament) relate to that general control 
over the liberty of the subject which must be shewn to be trans¬ 
ferred if it is to be regarded as vested in the Commonwealth. It is 
of course true that under the section (S. 51) the Commonwealth 
Parliament may legislate about certain forms of trade, about 
bounties and statistics, and trading corporations. Such legislation 
might possibly take the shape of statutes requiring and compelling 
the giving of information about these subjects specifically. But this 
is not what the Royal Commissions Acts purport to do. Their 
scope is not restricted to any particular subject of legislation or 
inquiry, and no legislation has actually been passed dealing with 
specific subjects such as those to which their Lordships have 
referred as matters, to which legislation might have been directed 
giving sanction to some of the inquiries which the Royal Commis¬ 
sioners are now making.And until the Commonwealth 


20. (1914) 1914 App Cas 237 (255, 257) : 83 L J P C 154. 
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Parliament has entrusted a Royal Commission with the statutory 
duty to inquire into a specific subject, legislation as to which has 
been by the Federal Constitution of Australia assigned to the 
Commonwealth Parliament, that Parliament cannot confer such 
powers as the Acts in question contain on the footing that they are 
incidental to inquiries which it may some day direct.” 

So also, in Attorney-General for Ontario v. Attorney-General for 
Dominion of Canada,- 1 the Privy Council held that legislation as to 
purely voluntary assignments by a debtor was ancillary to the subject 
of bankruptcy and insolvency’ which was a Dominion subject under 
the Canadian Constitution but was careful to say that “it would be 

open to the Dominion Parliament to deal with such matters as part 
of a bankruptcy laiu." 


It may also be noted that in Cushing v. Dupuy 22 in which the 
Privy Council applied tho principle of incidental powers to an Act 
passed by the Dominion Parliament of Canada, (viz., The Canadian 
Insolvent Act), tho enactment was, in the main, one relating to a 
Dominion subject, (bankruptcy and insolvency) and the provisions 
(as to civil procedure which was a Provincial subject) validated by 
applying the principle of incidental powers only formed part of this 


enactment and did not stand by themselves as an independent piece 
of legislation. 

The same may bo said about tho Australian case Stemp v. 
Australian Glass Manufacturers Co. LtdP in which also the provi¬ 
sions as to incidental” matters did not form an independent enact¬ 
ment but only constituted a part and parcel of an Act, the main 


subject-matter of which was directly within the legislative sphere of 
the Australian Parliament by which the Act had been passed. 


Thus, the principle of incidental powers as applied to the ques- 
f tion o£ areas of legislative powers allotted to the Central Legislatures , 
under the Canadian and Australian Constitutions differs in a material, v 
respect from the doctrine of implied powers which has been applied 
to the legislative powers of the American Congress. 

The principle as applied under the Canadian and Australian 

'Constitutions and that applied under the Indian Constitution in this 
matter are practically identical. 


So also, with regard to what may be called the ‘sweep’ of tho 
principle, it would appear that the Canadian and Australian Consti¬ 
tutions bear a closer resemblance to the Indian Constitution than 

QnQ * n £ h* s matter. In the first place, under both the 

21. (1894) 1894 App Gas 189 (200, 201) : 63 L J P C 59. 

ZZ ' (1880) 5 App Cas 409 (415) : 49 L J P C 63 
23 . (1917) 23 G L R 226 (Aus). 
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Canadian and Australian Constitutions, as under the Indian Cocsti. 
tution, the question for consideration when an enactment is attacked 
as falling outside the legislative field of the particular Legislature is 
what, in pith and substance, is the subject of legislation 21 and not 
whether the legislation can be reasonably regarded as necessary and 
proper for carrying into effect powers to do certain things, which is 
the case under the American Constitution. The difference between 
the two points of view ha3 already been explained above, and it has 
been pointed out that the latter point of view will give a longer 
reach to the legislative arm and enable the Legislature to cover a 
much wider area than it would otherwise be possible. 

To recapitulate the main points : 

(i) The American doctrine of implied powers and the principle 
" of incidental powers applied under the Indian, Australian and 

Canadian Constitutions with regard to the areas of legislative actions 
are basically the same. The American doctrine is only based on the 
principle of incidental powers and the principle of incidental powers 
under the Indian, Canadian and Australian Constitutions is also based 
on implications of express powers. 

(ii) The fundamental principle involved in both the doctrines is 
,, that where the Legislature has been expressly given the power to 
! legislate with regard to a certain matter, it can also legislate as to 
• matters which are ancillary and subsidiary to such matters. 

(iii) While the American doctrine allows the Congress to legis¬ 
late on such incidental matters even by way of an independent enact¬ 
ment which only contains such incidental matters, the doctrine as 
applied under Indian, Canadian and Australian Constitutions will 

y recognize the validity of legislation on incidental matters only where 
; it forms an integral part of an enactment which, in pith and 
j; substance, is otherwise covered by the topic to which the “incidental” 
matters are said to be ancillary or incidental. 

(iv) Under the American Constitution, the legislative field of 
the Congress is expressed in the form of “powers” to do a number of 
things which are enumerated, while under the Indian, Canadian and 
Australian Constitutions, the legislative fields are expressed as 
matters or topics of legislation. The American method makes it 

24. (1930) 99 L J P C 20 (23) : 1930 App Cas 111, Att. Gen. for Canada v. 
Att.-Gen. for British Columbia . (Trade processes by which fish when caught 
are converted into a commodity suitable to be placed upon the market cannot, 
upon any reasonable principle of construction, be brought within the scope of 
the subject expressed by the words “Sea Coast and Inland Fisheries,” one of 
the subjects mentioned in S. 91 of the British North America Act, 1867, aa 
coming within the exclusive legislative authority of the Parliament of Canada# 
Decision of S. C. of Canada (1928) S 0 R 457, affirmed .) 
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possible to annex to the Congress a larger legislative area than would 
be possible under the other method referred to above. 

(v) The Indian and Canadian Constitutions are Constitutions of 
double enumeration of powers in which the legislative fields of both 
the Central and Provincial Legislatures have been demarcated. This 
necessarily means that the powers of the Centre cannot be allowed to 
have indefinite expansion as under the American Constitution, but 
must necessarily be curtailed by the powers of the States. (See Note 8.) 
This is another reason why the principle of incidental powers cannot 
have the same far-reaching effects as under the American Constitu-f 
tion with regard to the powers of the Congress. 

(vi) Under Art. 248, the residuary legislative powers are vested 
in the Parliament. This obviates the necessity for expanding the 
powers of the Centre in the interests of a strong national Government 
by resort to the doctrine of implied or incidental powers, which was 
the main urge behind the American Supreme Court in its aim of 
expanding the powers of the Congress. 

(vii) The American doctrine of implied powers applies only to 
the Congress (the Central Legislature), while the principle of incidental 
powers applies to both the Central and State Legislatures under the 
Indian Constitution. 

17. Doctrine of incidental powers See Note 16. See also 
Notes 9, 14 and 15. 

18. Doctrine of implied prohibitions : —See Note 13. 

19. Taxing clauses. — "Where the Legislature requires special 
revenue for the purpose of carrying out the scheme embodied in a 
particular legislation, it can insert a taxing clause in the legislation 
itself and an independent taxing enactment is not necessary. 1 

20. Concurrent List. — A separate Concurrent List of legisla¬ 
tive powers is a peculiarity of the Indian Constitution. Although the 
Canadian Constitution is also based on a double enumeration of powers, 
that is, a separate enumeration of powers of both the Dominion and 
Provincial Legislatures, there is no separate list of concurrent pow r ers, 
that is, of matters upon which both the Dominion and Provincial 
Legislatures have power of legislation. 

Under the American and Australian Constitutions, the Central 
{Legislature is cue of enumerated powers and the residuary authority 
is vested in the units. But with exceptions, the powers assigned to 
the Central Legislature are concurrent and not exclusive. (See Note 1.) 

Article 246 — Note 19 

1. See 1912 All 156 (162) [A I R V 29] : 43 Cri L Jour 674, Emperor v. 
Munnalil (U. P. Sugar Cane Factories Act (1 of 1933) in introducing taxing 
clauses is not unconstitutional. (Case under Government of India Act, 1935.)) 
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When a matter falls both under the Concurrent List and the 
Union List, it will be deemed to be exclusively Union subject. But 
where a matter falls both under the Concurrent List and the State 
List, the State Legislature will have no similar preference and in spite 
of the overlapping the matter will be treated as a concurrent subject. 
In case of conflict between a Union law and a State law on a concur¬ 
rent subject, the Union law will prevail. (See Art. 254.) 


Concurrent power is not a joint power in the sense that 


it can 


only be exercised by the joint action of both Central and State Legis- 
latures. In other words, a concurrent subject does not mean that 
there must be a concurrent action both by the Centre and the State 
in order to bring into existence any legislation thereon. Nor is there 
auj division of subject-matter between the Centre and the States in 


such a case. 


Under the American Constitution, 18th Amendment, cl. (l), the 

manufacture, sale or transportation of intoxicating liquors within, the 

importation thereof into, or the exportation thereof from, the United 

States for beverage purposes is prohibited. Under cl. (2), the Congress 

and the se\eral States have concurrent power to enforce the article 

appropriate legislation. With reference to the above provision it 

has been held that the concurrent power mentioned therein does not 

mean a joint power. Nor does it require that legislation thereunder 

by Congress to be effective shall be approved or sanctioned by the 

States. Nor does it mean that the power to enforce the article is 

divided between the Congress and several States along the lines which 

separate and distinguish foreign and inter-State commerce from intra- 
State affairs. 1 


A provision with respect to a concurrent subject can be contained 
in an Act with respect to a non-concurrent subject. Thus, an amend¬ 
ment of an Act pertaining to a concurrent subject, say Criminal Proce¬ 
dure (Sch. \ II, List, 3 Entry 2), may be contained in a Central Act 
with respect to a subject in the Union List, (e.g.) Elections to Parlia¬ 
ment and State Legislatures (Sch. VII, List 1 , Entry 72). Such 
amendment will be equally applicable to matters arising under State 
Acts relating to matters in the State List. 2 See also Note 10. 
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1. (1920) 253 U S 351 (387, 389) : 64 Law Ed 917, Rhode Island v. Palmer. 

[See also (1922) 67 Law Ed 314 (318) : 260 U S 377 (335), United Slates v. 

Lanza. (In the absence of special provision by Congress conviction and punish¬ 
ment in a State Court under a State law for making, transporting and selling 
intoxicating liquors is not a bar to a prosecution in a Court of the United 
States under the Federal law for the same acts.)] 

2. 1954 Mad 704 (705) (Pr 2) [A.IR V 41 C 234] : 1954 Cri L Jour 1126. 
Mohammad Sheriff v. Mohammad Ibrahim. (It is open to the Parliament to 
amend the Criminal Procedure Code, though the Stats also may introduce its 
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21. Laws for territories not included in Part A or Part B 
States. — Under Art. 245 (l), the legislative jurisdiction of the 
Parliament, in its territorial aspect, extends to the whole or any part 
■of the territory of India, including the territory which does not form 
part of any Part A or Part'B State. Under this article, however* 
restrictions have been imposed as to the subjects on which the Union 
and State Legislatures can respectively legislate. With regard to 
matters which fall within the Union and Concurrent Lists, Parliament 
has the exclusive power of legislation. With regard to matters which 
fall exclusively in State List, the Parliament has no legislative power 
and it is only the State Legislatures that can legislate on such 
matters. But the State Legislatures referred to here are only Legisla¬ 
tures of Part A and Part B States. The jurisdiction of these State 
Legislatures extends only to the territories of the respective States. 
So, outside the territories of Part A and Part B States, the Legisla¬ 
tures of these States have no jurisdiction. The legislative authority 
for territories outside Part A and Part B States in regard to all 
matters including those enumerated in the State List is vested under 
clause (4) of this article in the Parliament. The clause corresponds to 
S. 100, cl. (4) of the Government of India Act, 1935. As under this 
Constitution residuary power also is vested in the Parliament 
(Art. 248), while under the Government of India Act, S. 104, 
residuary power was to be exercised either by the Central Legislature 
or Provincial Legislature, as the Governor-General might decide in 
particular case, the authority of the Parliament under this clause is 
wider than that of the Dominion Legislature under S. 100, cl. (4) of 
the Government of India Act, 1985. 1 

The Constitution directly provides for Legislatures only for 
Part A and Part B States. (See Arts. 168 (Part A States) and 238 

own special amendment. For an amendment of the Criminal Procedure Code it 
is not necessary that an Act as such to amend the Criminal Procedure Code 
must be introduced. It may be introduced in any of the Acts of Parliament by 
introducing a suitable provision in that Act. Since the Parliament has power 
to amend the Criminal Procedure Code and has power to introduce a provision 
like S. 138, Representation of the People Act (43 of 1951), that section has all 
the force of amending the Criminal Procedure Code in respect of all offences 
which fall within the Indian Penal Code. The amendment introduced by S. 133, 
Representation of the People Act, is quite valid. It will equally apply to offences 
relating to elections to Parliament and State Legislatures (a Union subject) and 
oitence3 relating to elections to Panchayab Boards (a State subject.) ) 

Article 246 — Note 21 

1. 1951 S C 332 (432) (Pr 345) [A I R V 38 C 56] : 1951 S C R 747 (SC), In re 
Delhi Laics Act , 1912 . 

[See 1950 Ajmer 26 (Pr 3) [A I R V 37 C 34] : 51 Cri L Jour 1060, Jagat 

'ingh v. Hex. (The Central Legislature has power under S. 100 (4), G. I. Aot 

to egislate for Ajmer.Merwara which wa 3 Chief Commissioner’s Province upon 

matters enumerated in the Provincial List. S. 100 (3) has no application as it 
is not a Governor’s Province.)] 
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SUBJECT-MATTER OF LAWS BY LEGISLATURES 

(7) (Part B States)). As regards Part C States, under Art. 240 
Parliament has been given the power to create body to function as a 
Legislature of the State. The constitution, powers and functions of 
such a body are in each case to be as specified in the law made by the 
Parliament. This makes the powers of the Legislatures in Part C 
States, in cases where such Legislatures have been brought into 
existence, subject always to Parliamentary control unlike the powers 

of the Legislatures of Part A and Part B States, which cannot be 
affected by Parliamentary legislation. 

The Part C States Laws Act, 1950, is an important instance of 
Parliamentary legislation about Part G States passed in the exercise 
of the Parliamentary control under cl. (4) of this article. 

22. Residuary power. _ Under S. 104 of the Government of 
India Act, 1935, legislative power in regard to any matter not covered 
by any of the three legislative lists in the Act could be exercised 
either by the Dominion Legislature or a Provincial Legislature 
accoiding as may be decided by the Governor-General in each case. 
In the absence of such empowerment by the Governor-General 
legislation on such residuary matter will be ultra vires. But under the 
present Constitution, residuary legislative power in regard to matters 
not covered by either of the three legislative lists, has been vested 
exclusively in the Parliament under Art. 248. A State Legislature 
has no residuary power at all and where a matter does not fall in 
List 2 or List 3, a State Legislature cannot legislate upon it at all. 1 
In such a case, the State Legislature cannot avoid the difficulty by 
professing to adopt, with modifications, a law made by another 
Legislature (to wit, the Central Legislature), for it is a well-esta¬ 
blished principle that what cannot be done directly cannot be done 
indirectly also. 2 

23. Territorial limits of legislative power.— See Art. 245, 
Note 15. 


mem to provide 247. Notwithstanding anything in this Chapter, 
biishment est of B ar li amen t ma y by law provide for the establish- 

tionai n cour addi ‘ ment ° f any additional courts for the better adminis¬ 
tration of laws made by Parliament or of any existing 

law with respect to a matter enumerated in the 
Union List. 

Article 246 — Note 22 

1. 1954 All 728 (734) [AIR V 41 C 289] : ILR (1954) 2 All 191 : 1954 Cri I Join- 
1485 (Dll), Durgcshwar v. Secretary , Bar Council . 

2. 1954 All 728 (734) [AIR V 41 C 289] : ILR (1954) 2 All 191 : 1954 Cri L Jour 
1485 (DB), Durgeshicar v. Secretary , Bar Council. 



parliament's power to establish additional courts 

Jammu and Kashmir 

This article applies to the State of Jammu aud Kashmir. _TKo 
Constitution (Application to Jammu and Kashmir) Order, 1954 
(14-6-1954.) 

Cognate Provisions 

Existing law —Interpretation of, see Art. 366 (10). 

Union List—Meaning of, see Art. 246 (1). 


Article 247 
Note 1 


1. Scope of the Article. — This article corresponds to S. 101 
of the British North America Act, 1867, which runs as follows : 

“The Parliament of Canada may, notwithstanding anything in 
this Act, from time to time provide for the constitution, main¬ 
tenance, organization of a general court of appeal for Canada and 
for the establishment of any additional Courts for the better 
administration of the laws of Canada”. 

• Under both the Canadian and Indian Constitutions, the dual 
system of the American Constitution under which there are two sets 
of Courts, Federal and State, for administration of Federal and State 
laws respectively has not been adopted. The same set of Courts 
administer both the systems of law, Federal as well as State. As 
regards the constitution and organization of Courts under List 1, 
Entries 77 and 78, the Supreme Court and the High Courts are 
Union subjects, while under List 2, Entry 3, the constitution and 
organization of other Courts are State subjects. Thus, even for the 
administration of Union laws, the power of legislating as to the 
constitution and organization of Courts other than the Supreme 
Court and the High Courts is vested in the State Legislatures accord¬ 
ing to the legislative entries read with Art. 246. The present article 
makes an exception to this rule by enabling the Parliament to bring 
into existence additional Courts for the administration of Union laws 
and existing laws with reference to matters in the Union List. As to 
the meaning of existing law, see Art. 366, cl. (10). 

The expression “matter enumerated in the Union List” must be 

understood in the light of Art. 246 under which, if a matter falls 

both m the Union List and the State List or in the Union List and 

the Concurrent List, it must bo treated as an exclusive Union subject. 

urther, the principles discussed in the commentary on Art. 246 as 

to the determination of question in a given case whether the subject- 

matter of legislation falls in one list or another will also apply in 

t e context of this article and the question whether a matter is to bo 

treated as enumerated in the Union List should be determined in 
accordance with this principle. 



Article 243 


residuary powers of legislation 


Residuary 248. (1) Parliament has exclusive power to 

powers oUegis. ma ke any law with respect to any matter not 

enumerated in the Concurrent List or State List. 

(2) Such power shall include the power of 

making any law imposing a tax not mentioned in 
either of those Lists. 

Government of India Act, 1985 

"104. (1) The Governor-General may by public notification 
empower either the Federal Legislature or a Provincial Legislature 
to enact a law with respect to any matter not enumerated in any of 
the Lists in the Se\enth Schedule to this Act, including a law impos¬ 
ing a tax not mentioned in any such list, and the executive authority 
of the Federation or of the Province, as the case may be, shall extend 

to the administration of any law so made, unless the Governor. 
General otherwise directs. 

(2) In the discharge of his functions under this section the 
Governor-General shall act in his discretion.” 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, Art. 248 
shall be omitted. — The Constitution (Application to Jammu and 
Kashmir) Order, 1954 (14-5-1954). 

Cognate Provision 

Concurrent List or State List — Meaning of—See Art. 246. 

Parliament has exclusive power to make any law”_See also Sell. VII 

List I Entry 97 which provides ‘‘Any other matter not enumerated in List II or 
List III including any tax not mentioned in either of those Lists.” The following 
articles of this Constitution may be consulted which empower the Parliament to 
make law : — 

Articles 2, 3, 10, 11, 16 (3), 22 (7), 32 (3), 33, 34, 35, 63 (2), 65 (3), 70„ 
71 (3), 73 (2), 81 (2) and (3) 82, 83, 84 (c), 98 (2), 101 (1), 102 (1) (e), 105 (3), 106, 
112 (3) (g), 116 (1), 119, 120 (2), 124 (1) and (5), 133 (L) (a) and (3), 134 (2), 135, 
137, 138 (1) and (2), 139, 140, 142 (2), 145 (1), 146 (2), 143 (3) and (5), 149, 
169 (1), 170 (4), 171 (2), (3) (a) (c) and (4), 172, Proviso , 173 (c), 193, 221 (2), 
230, 240 (1), 241 (1), 242 (1), 247, 249, 250, 252, 253, 259, 232, 267 (1), 271, 
275 (1), 276 (2), Proviso., 280 (2), 283 (1), 235 (1), 2SG (2), 287, 2S9 (2), 293 (2), 
300 (1), 302, 303 (2), 307, 309, 312 (1), 315 (2), 320 (5), 321, 324 (2), 325, 327, 
341 (2), 342 (2), 343 (3), 348 (1), 353 (b), 357 (1) (b), 367 (3), Proviso., 369, 37J, 
Sch. V, Para. 7 and Sch. VI, Para. 21. 

Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935. 

2. Scope of article. 

3. Law imposing tax. 

4. Retrospective legislation. 



RESIDUARY POWERS OF LEGISLATION 

1. Analogous law —This provision as to the vesting of resi¬ 
duary power in the Centre is similar to that in the British North 
America Act, 1867, S. 91, under which also the residuary power is 
vested in the Dominion Parliament of Canada and not in the 
Provinces. But in the Constitution of the United States as well as that 
of Australia, 1 residuary power belongs to the States and not to the 
Centre. (See Art. 246, Note 1.) 

The provision as to residuary powers in the Government of India 
Act, 1935, was contained in Sec. 104 of the Act. Under that section, 
power was given to the Governor-General to empower by public 
notification either the Dominion Legislature or the Provincial Legis¬ 
lature to legislate on a particular matter which was not covered by 
any of the three legislative lists. Thus, the residuary legislative 
power under the Government of India Act, 1935, was not definitely 
vested either in the Dominion Legislature or in the Provincial Legis¬ 
lature but was practically in the gift of the Governor-General, who 
could exercise his discretion in each case as it arose, and empower 
legislation on the particular subject either by the Dominion Legislature 
or by the Provincial Legislature. 

The present article marks a departure from this position and 
vests the residuary legislative power in the Central Legislature, in 
every case in which it may be found that the subject-matter of 
legislation is not covered by any of the three legislative lists. 

2. Scope of Article. — As seen in Note 1 , this article marks a 
departure from the corresponding S. 104 of the Government of 
India Act, 1935, in two respects : 

(a) The residuary power is not left as it were floating in the air 

to be exercised either by the Central or Provincial Legislature 
as some other external authority may decide in a given 
case. The residuary legislative power now is vested in the 
Central Legislature once for all and there is no possibility 
of the power being exercised by a State Legislature as there 
was under the Government of India Act, 1935. 

(b) The Central Legislature is not under the need to obtain the 

sanction of any extraneous authority in order to initiate 

legislation on a subject not covered by any of the three legis¬ 
lative lists. 1 


Article 248 — Note 1 

1 (1936) 105 UPC 115 (120 > : 1936 App Cas 578, James v. Common¬ 
wealth of Australia. 

Article 248 — Note 2 

1. 1950 Pat 392 (401) (Pr 6) [AIR V 37 C 108] : ILR 29 Pat 790 (SB', 
Kameshwar Singh v. Province of Bihar. 
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(a) Government 
of India Act, 
1935. 
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RESIDUARY TOWERS OF LEGISLATION 

The absence of a notification by the Governor-General 
authorising legislation under S. 104, Government of India Act, 1935, 
on a residuary subject meant that the legislation on such subject was 
'ultra vires. Thus, before the amendment of List 1 by the insertion 
of Item 5GA and of List 2 by the insertion of Item 53A by the 
India Estate (Duty) Act, 1945, the Federal Legislature or the 
Provincial Legislatures had no power (in the absence of notification 
by the Governor-General under S. 104) to levy estate duty as the 
subject was not covered by any of the three legislative Lists. 2 

Similarly, it has been held by the Supreme Court 3 that the 
Madras Electricity Supply Undertakings Requisition Act, 1949, was 
ultra vires the Madras Legislature in the absence of the required 
notification under S. 104 of the Government of India Act, 1935, 
inasmuch as the real subject-matter of the Act was the compulsory 
acquisition of a commercial or industrial undertaking, which was not 
covered by any of the legislative lists in the Government of India 
Act and therefore constituted a residuary subject on which the 
Madras Legislature could not legislate in the absence of a notification 
by the Governor-General under S. 104. It was held by the Supreme 
Court on a scrutiny of the provisions of the impugned Act that its 
subject-matter did not fall under the head ‘electricity’ in the 
Concurrent List, Item 31 or Item 9 (compulsory acquisition of land) 
of the Provincial List. Under the present Constitution it is clear 
that the subject would be within the exclusive jurisdiction of Parlia¬ 
ment as a residuary subject. 

Similarly, it was held by the Bombay High Court in Tan Bug 
Taira v. Collector of Bombay 4 that List, 2 Item 9 (compulsory 
acquisition of land) would not include the requisitioning of land and 
as the requisitioning did not form the subject-matter of any of the 
other entries in the three legislative lists, it came under S. 101 
and hence the Provincial Legislature could not deal with the subject 
in the absence of notification by the Governor-General. The sound¬ 
ness of this view was recognized by the Government impliedly by 
thereafter issuing a notification under S. 104, empowering Provincial 
Legislatures to requisition immovable property. Legislation passed 
thereafter by Provincial Legislatures under the authority of such 

2. 1944 FC 73 (79) [AIR V 31] (FC), Powers of Federal Legislature to 
levy Estate Duty, In the matter of. 

3. 1954 SC 251 (253) (Prs 7, 8) [AIR V 41 C 55] : 1954 SCR 779 (SC). 
Rajahmundry Electricity Supply Corporation Ltd. v. State of Andhra. 

(AIR 1951 Mad 979, Reversed). 

4. 1946 Bom 216 (223, 234) [AIR V 33 C 59] : ILR (1946) Bom 517 : 
47 Cri L Jour 594. 



RESIDUARY POWERS OF LEGISLATION 

notification, authorising the requisitioning "of such property, wa 3 
therefore intra vires. 5 

So also, it was held that List 1, Item 1 and List 2, Item 1 
authorised only laws of preventive detention for certain purposes 
specified therein and hence a law of preventive detention for any 
other purpose could only be passed on the Governor-General's 
notification under S. 104, Government of India Act, 1985.° 

Under the present Constitution, as stated already, no question 
of being authorised by extraneous authority before legislating on 
residuary subjects arises. 

It has been seen in Note 1 that residuary powers are vested in 
the States under the American and Australian Constitutions. But 
there is a difference between the sense in which residuary powers 
are vested in the Indian Parliament under this article and that in 
which”residuary powers are vested in the States under the American 
Constitution. Under the American Constitution, there is no double 
enumeration of the powers of* the Congress and the States. It i 3 only 
the powers of the Congress which are enumerated specifically. But 
ander this Constitution there is an elaborate and exhaustive enumera. 
tion of the fields of legislation of both the Central and State 
Legislatures. There is besides a Concurrent List of powers. Although 
the Canadian Constitution is one of double enumeration of powers, 
the enumeration is not so exhaustive and elaborate as under this 
Constitution. Nor is there a Concurrent List. The result of all thi 3 
is that under this Constitution, there is comparatively very little 
scope for resort to residuary powers because the Constitution-makers 
have tried to make the legislative lists as exhaustive and complete 
as possible and the cases, which are not covered by any of the 
legislative entries, are bound to be extremely rare. 

Under the Government of India Act, 1935, also, there were 
three legislative lists containing an exhaustive enumeration of the 
legislative fields of the Federal and Provincial Legislatures, although 
there was also provision for the exercise of residuary powers under 
S. 104. It w T as pointed out with reference to the residuary powers 

5. 1953 Assam 177 (181, 182) (Pr 16) [AIR V 40 C 76] (DB), Assam Com¬ 
pany v. State of Assam. 

1951 Nag 33 (35) (Pr 10) [AIR V 38 C 11] : ILR (1951) Nag 791 (DB), 

Manohar Ramkrishna v. G. G. Desai. (“Land” held to include build¬ 
ings). 

1949 Bom 93 (95) [AIR V 33 C 29], Ratanchand Hirachand v. D. R- 
Pradhan. 

6^949 All 513 (514) (Pr 8) [AIR V 36 C 189] : ILR (1950) All 615 : 50 
Cn L Jour 798 (FB), Basudeva v. Rex. 

Lain r™ 2 " <Pr 2> [AIR V 36 c 85] : 50 Cri L Jour 575 (DB), 
°pe v. The King. (Preventive detention as a habitual criminal). 
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under the Government of India Act, 1985, that the provision of 
such powers was only by way of caution to cover cases which in 
spite of the exhaustive enumeration of legislative powers might have 
been omitted. Hence, it was held that resort to residual powers 
should be had only as a last refuge. 7 It was observed by Sulaiman, J„ 
in Sub rah many an v. i\futtuswamv* that resort to residual power 
should be the very last refuge. It is only when all the categories 
in the three lists are absolutely exhausted that one can think of 
falling back upon the non-descript. This means that the various 
legislative entries must be given a broad and liberal interpretation so 
as to include subsidiary and ancillary matters. At the same time, the 
fact that the entries, taken singly, overlap ea,ch other in many cases 
necessitates their being read together with the result that the very 
fact that the legislative subject-matter has been so exhaustively 
catalogued involves that each item is limited and restricted bv other 
items. 9 (See Art. 246, Note 8.) Further, although subject only to 
such limitations as are necessary to give effect to other entries, each 
legislative entry must be construed in a broad and liberal manner 
and accorded the widest amplitude, yet they must not be given any 
forced construction and their scope must not be artificially extended 
to matters which do not fall within it. It is in this connection that 
the provision made for residuary powers becomes material, as it 
necessarily implies that the entries in the legislative lists have been 
recognized to contain omissions in spite of attempt to make them 
exhaustive, and that the Constitution does contemplate resort to 
residuary powers in cases where on a fair construction of the legislative 
en tries they do not cove r a particular subject-matter. 10 But when two 

7. 1941 FC 47 (55) [AIR V 28] (FC), Subrahmanyan v. Muttuswami. 

[See 1939 FC 1 (5) [AIR V 26] (FC), In re C. P. Motor Spirit Act]. 

[See also 1947 PC 72 (74) (Pr 12) [AIR V 34 C 17] : 1947 FCR 77 : 74 

Ind App 12 : ILR (1947) Kar (PC) 151 (PC), Megh Raj v. Allah 
Rakhia. (Matter covered by Prov. List — No need for Governor-Gene¬ 
ral’s Notification under S. 104) ]. 

8. 1941 FC 47 (55) [AIR V 28] (FC). 

9. 1945 PC 98 (101) [AIR V 32] : 72 Ind App 91 : 1945 FCR 179 : ILR 

(1945) Kar PC 153 (PC), Governor General in Council v. Madras Pro¬ 
vince. 

10. L954 SC 251 (252, 253) (Prs 6, 7) [AIR V 41 C 55] : 1954 SCR 779 (SO, 
Rajahmundry Electric Supply Corporation v. State of Andhra. (Mad¬ 
ras Electricity Supply Undertakings (Acquisition) Act. 1949, does not 
deal with ‘Electricity’ under Govt, of India Act, 1935, Sch. VII List III 
Entry 31 nor does it fall under List II Entry 9 ‘Compulsory acquisition 
of land’ and is therefore ultra vires as the Governor-General's notifi¬ 
cation under S. 104 for legislation on a residuary subject had not been 
obtained). 

1947 FC 1 (6) [AIR V 34 C 1] : 1946 FCR 67 : ILR (1946) Kar (FC) 27 
(FC), Maniklcasundara Bhattar v. R. S. Nayudu. 

1943 Bom 216 (233, 234) [AIR V 33 C 59] : ILR (1946) Bom 517 : 47 
Cri L Jour 594, Tan Bug Taim v. Collector of Bombay. (Even though 
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•constructions are possible, one of which will avoid resort to the 
residuary power and the other of which will necessitate such resort, 
the former must be preferred. 11 

The legislative lists in the present Constitution are even more 
detailed and exhaustive than those in the Government of India Act, 
1935. The present List 1 contains 97 entries as against 59 in List 1 
of the Government of India Act. Similarly, List 2 contains 6(1 
-entries as against 54 in List 2 of the Government of India Act and 
List 3 contains 47 entries as against 36 in List 3 of the Government 
of India Act, 1935. Hence, the considerations which made for the 
very limited resort to the residuary power under the Government of 
India Act, 1935, apply with all the greater force to the present 
Constitution. But the same considerations also imply that the 
legislative entries must be given a natural construction and must not 
lie unduly stretched so as to cover matters which do not fall within 
their scope on such construction. 

This article seems to be practically redundant as the same 
purpose is also served by Entry 97 in List 1, which runs as follows : 

Any other matter not enumerated in List 2 or List 3 
including any tax not mentioned in either of those Lists.” 

The question of residuary powers and whether they should be 
vested in the Central Legislature or tho Provincial Legislature gave 
rise to much controversy at the time when the Government of India 
Act, 1935, was passed. Speaking generally, the Hindus wished to keep 
the predominant power in tho Centre and the Moslems wished to 
keep the predominant power in the Provinces. Hence, the Hindus 
demanded that the residuary field should remain in the Centre and 
the Moslems that it should remain in the Provinces. It was in an 
attempt to reduce these differences that the exhaustive triple 
legislative lists were deviced, so as to leave “little or nothing for 
the residuary field”. As a further precaution, the question as to which 
Legislature was to exercise residuary power in a given matter was 
left to the decision of the Governor-General under S. 104. When the 
Constituent Assembly first met and the Objectives Resolution was 
passed, residuary powers were assign ed to the Provinces as a concession 

those lists may have been meant to be as exhaustive and compre¬ 
hensive as human ingenuity could make them, they were meant to com- 

C0UlC ^ 136 lll0U Stit of as within the ordinary activities of 
e ovemment, and are not really exhaustive and, therefore, residuary 

powers of legislation were vested in the Governor-General under 
fc>. 104). 

(Pr 9) . [AIR V 34 C 1] : 1946 FCR 67 : ILR (1946) 
TprY . nl (FC)> M a nikkasundara Bhattar v. R. S. Nayudu. (Madras 

falling Authorisation and Indemnity Act, 1939, is intra vires as 
tailing within Sch. 7 List II entry 34). 
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Power oi Par¬ 
liament to legis¬ 
late with respect 
to a matter in 
the State List 
in the national 
interest. 
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to the Muslim point of view, and partly also on an analogy of the 
American Constitution. But Partition changed the whole complexion 
of things and strongly impressed the members of the Constituent 
Assembly with the necessity of having a strong Central Government 
and hence in the Constitution as finally adopted, the residuary 
powers are vested in the Centre. 

3. Law imposing tax.—Where it is contended that a certain 
contribution levied under an Act passed by the Provincial Legislature 
is a tax and not a fee and is, as a tax, not covered by the State List 
or the Concurrent List, the question for consideration is whether the 
contribution goes to swell the public revenue. If it does not, it would 
only amount to a fee which would be within the powers of the State 
Legislature to impose as part of the legislation it makes on a subject 
in the State List or the Concurrent List. 1 

4. Retrospective legislation. — The power of Parliament to 
make laws on the “residual” matters is as plenary as its power with 
respect to the enumerated subjects. Hence, the Parliament has full 
powers to make law's w r ith retrospective effect in regard to residuary 
matters. 1 


249. (1) Notwithstanding anything in the fore¬ 
going provisions of this Chapter, if the Council of 
States has declared by resolution supported by not 
less than two-thirds of the members present and 
voting that it is necessary or expedient in the national 
interest that Parliament should make laws with 

Article 248 — Note 3 

1. 1954 Pat 266 (276) (Pr 20) [AIR V 41 O 93] : ILR 32 Pat 1148 (DB), 
Baijayanda Giri v. State of Bihar . (The contribution made under 

S. 70 of the Bihar Hindu Religious Trusts Act is in the nature of a 
fee and not in the nature of a tax and the State Legislature was com¬ 
petent to enact this provision. It is true that there is the element 
of compulsion in the payment of the fee and it is also true that the 
fee is not uniform and there is no relationship between the amount 
of the fee and the services rendered. But the main consideration in 
such a case is whether the contribution goes to swell the public 
revenue. The contribution imposed under Section 70 does not go to the 
consolidated fund of the State of Bihar. Under the Act the autho¬ 
rities may be raising revenue from the trustees of religious endow¬ 
ments under S. 70 but the levy is not made for any Government 
purpose but for the limited specified purpose laid down in S. 70, viz., for 
the defraying the expenses incurred in the administration of the Act. 
AIR 1952 Mad 613, Distinguished ; AIR 1953 Bom 242, Rel. on). 

Article 248 — Note 4 

1. 1952 Madh-B 181 (186) (Pr 11) [AIR V 39] (DB), Shanta Devi, Smt . V. 
Custodian, Evacuee Property. 
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respect to any matter enumerated in the State List 
specified in the resolution, it shall be lawful for 
Parliament to make laws for the whole or any part 
of the territory of India with respect to that matter 
while the resolution remains in force. 

(2) A resolution passed under clause (1) shall 
remain in force for such period not exceeding one 
year as may be specified therein: 

Provided that, if and so often as a resolution 
approving the continuance in force of any such reso¬ 
lution is passed in the manner provided in clause (1), 
such resolution shall continue in force for a further 
period of one year from the date on which under this 
clause it would otherwise have ceased to be in force. 

(d) A law made by Parliament which Parliament 
would not but for the passing of a resolution under 
clause (1) have been competent to make shall, to ihe 
extent of the incompetency, cease to have effect on 
the expiration of a period of six months after the 
resolution has ceased to be in force, except as respects 

things done or omitted to be done before the expira¬ 
tion of the said period. 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, Art. 249 

shall be omitted. — The Constitution (Application to Jammu and 
Kashmir) Order, 1954 (14.5-1954). 

Cognate Provision 

State List—Meaning of, see Art. 246 (3). 

Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935. 

(b) Canada. 

2. Scope and object of Arts. 249 to 253, 

. ^ na l°gous law. — There was no corresponding provision 
m the Government of India Act of 1935. 

The Canadian Constitution is also one of double enumeration of 

^ ^ 0Dstitutl0ri - (See Art. 240, Note 1.) Under S. 91 
r f ish ^ or ^ 1 Africa Act, 1807, are enumerated the exclusive 
the Parliament of Canada, while the exclusive powers of 

l.Ind. Con. D.F. 17. 
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the Provincial Legislatures in Canada are enumerated in S. 92. In 
addition to the powers expressly enumerated in S. 91, the Dominion 
Parliament has also been given under S. 91, the general power to 
make law T s on any matter for the peace, order and good government 
of Canada, 1 provided that the matter is not covered by any of the 
subjects exclusively assigned to Provincial Legislatures under S. 92. 

In case of overlapping between the powers expressly enumerated 
in S. 91 and those expressly enumerated in S. 92, the Dominion 
Parliament is to have the preferential power of legislation and the 
matter should be treated as lying within the field of the Dominion 
Parliament. This principle applies only to the powers expressly 
enumerated in S. 91. In regard to the power of legislation under the 
residuary power above referred to, namely, the power to legislate for 
the peace, order and good government of Canada, that power exists 
(as stated already) only in those cases in which the matter has not 
been assigned exclusively to Provincial Legislatures under S. 92. The 
Dominion Parliament of Canada, therefore, has no power to legislate 
on matters assigned to the Provincial Legislatures under S. 92 except 
in those cases in which the subject-matter of legislation may also fall 
under any of the matters expressly enumerated in S. 91. 3 

With regard to matters not covered by the exclusive powers of 
Provincial Legislatures, the Canadian Parliament may make laws in 
the national interest although there may be no emergency. The test 
is only whether the matter is of national importance and not whether 
there is any emergency? But the existence of an emergency like a 
war may impart to a matter, prima facie , falling within the jurisdiction 

j, i ~ ^ 

Article 249 — Note 1 

1. (1882) 7 App Cas 829 (841, 842) : 51 LJ PC 77, Russell v. The Queen. 
(Objects and scope of the Canada Temperance Act (1878) are gene¬ 
ral, viz., to promote temperance by means of a uniform law through¬ 
out the Dominion. The legislation is clearly meant to apply a re¬ 
medy to an evil which is assumed to exist throughout the Dominion. 
In statutes of this kind the legislation is general and the provision 
for the special application of it to particular places does not alter its 
character. The Act does not fall within any of the classes of sub¬ 
jects assigned exclusively to the Provincial Legislatures. The legisla¬ 
tion is within the legislative competence of the Dominion Parlia¬ 
ment.) 

2. (1925) 1925 App Cas 396 (403) : 94 LJ PC 116, Toranto Electric Com¬ 
missioners v. Snider. 

(1922) 1 App Cas 191 (197, 198) : 91 LJ PC 40, In re the Board of Com¬ 
merce Act , 1919. 

(1912) 1912 App Cas 333 (343) : 81 LJ PC 145, City of Montreal v. Mon¬ 
treal Street Railway. 

Z. 1946 PC 83 (90) [AIR V 33 C 31] (PC), Attorney-General of Ontario v. 
C. T. Federation. 
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of the Provinces, a character which takes it out of such jurisdiction 
and sets the Dominion Parliament free to legislate upon it. 4 

Thus, under the Canadian Constitution, as interpreted by the 
judicial decisions, even in national emergency the Dominion 
Parliament is held to have power to legislate on a subject-matter, 
which prima facie falls exclusively within the Provincial field, only 
by a circuitous process by holding that under the circumstances the 
matter is not a Provincial subject at all. This article simplifies the 
whole position by straightway declaring that the Parliament can 
legislate on matters in the State List when the Council of States 
passes a resolution by the requisite majority of two-thirds that the 
legislation by the Parliament on such matter is necessary and 
expedient in the national interest. 


Another point of difference which may be noted as compared 
with the Canadian Constitution is that under the latter it is left to 
the Courts to determine whether the matter of legislation by the 
Dominion Parliament is of national importance and further whether 
the circumstances connected therewith remove it from the purview of 
the Pro\ incial field. But under this article, the question whether 
legislation on a certain matter in the State List is necessary or 

4. (1923) 1923 App Cas 695 (703, 704, 705), Fort Frances Pulp and Power 
Company Limited v. Manitoba Free Press Company Ltd. (In nor¬ 
mal circumstances the Dominion Parliament could not have legisla¬ 
ted so as to set up the machinery of control over the paper manufac¬ 
turers. Though the Dominion Parliament cannot ordinarily legislate 
so as to interfere with property and civil rights in the Provinces, in 
exceptional cases such a power may be implied.) 

(1922) 1 App Cas 191 (197, 198) : 91 LJ PC 40, In re the Board of Com¬ 
merce Act, 1919. (It may well be that the subjects of undue combi¬ 
nation and hoarding are matters in which the Dominion has a great 
practical interest. In special circumstances such as those of a great 
war, such an interest might conceivably become of such paramount 
and overriding importance as to amount to what lies outside the 
heads in S. 92 and is not covered by them; but it is quite another 
matter to say that under normal circumstances general Canadian 
policy can justify interference, on such a scale, as the statutes in 
controversy (Combines and Fair Prices Act, 1919) involve, with the 
property and civil rights of the inhabitants of the Provinces ) 

(1896) 1896 App Cas 348 (360, 361) : 65 LJ PC 26, Attorney-Gene¬ 
ral for Ontario v. Attorney-General for the Dominion. (Some matters, 
in their origin local and provincial, might attain much dimensions as 
to affect the body politic of the Dominion and to justify the Cana¬ 
dian Parliament in passing laws for their regulation or abolition in 

th ^° ominion - B ut great caution must be observed 
. I n ° uls ^ m S between that which is local and provincial and 
eie ore within the jurisdiction of the provincial legislatures, and 

-t which has ceased to be merely local or provincial and has be- 

nof national concern, in such sense as to bring it within 
the jurisdiction of the Parliament of Canada.) 
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expedient in national interest is left to be decided by a resolution of 
Council of States. 

2. Scope and object of Arts. 249 to 253. _ The purpose of 
Arts. 249 to 258 is to create a strong Central Government in spite 
of the federal framework of the Constitution, so as to promote national 
solidarity and unity. The method chosen in these articles for this 
purpose is to empower the Parliament to make laws on matters in 
State List in certain circumstances. Under this article the Union 
Parliament gets this special power of legislation in cases in which the 
Council of States passes a resolution, by a majority of two-thirds of 
the members present and voting, that legislation by Parliament on a 
particular subject is necessary or expedient in the national interest. 
Under Art. 250 the special power of the Parliament to legislate on 
matters in State List arises in case of proclamation of emergency 
under Art. 358. Under Art. 252 the basis of the special power is 
consent of the Legislatures of two or more States expressed in the 
form of resolutions of the Legislatures. Under Art. 253 the Parliament 
has power to make any law, irrespective of the allocation of subjects 
in the legislative lists, for the purpose of implementing treaties, etc., 
with foreign countries. (Art. 251 deals with question of inconsistency 
between a Parliamentary law made under Art. 249 or 250 and a 
State law relating to the same subject.) 

Tho laws made by the Parliament under this article or Art. 250 
are of a temporary nature. Under this article, such a law will cease 
to have effect at the end of six months from the expiry of tho 
resolution of the Council of States. (Thus, the duration of the lav) 
should not be confused with that of the resolution) As regards the 
duration of the resolution of the Council of States, such duration is to 
be fixed by the resolution itself. But the period so fixed cannot in any 
case exceed at one time one year. But the resolution can be continued 
in force by similar resolutions for further periods of one year at a 
time. The expiration of a law T made under Art. 250 will not affect 
anything done or omitted to be done before the expiration. 

The resolution passed by the Parliament on 12-8-1950 assuming 

powers to legislate on trade and commerce is an instance of resolution 

under this article. The resolution was passed by the Parliament as 

the new bicameral Legislature had not come into existence and by 

the President’s Order for Bemoval of Difficulties under Art. 392, this 

article w T as suitably amended to enable the Parliament itself to pass 

the resolution instead of the Council of States. 1 
• — ■ ■ ~ - — - — ■ "**^* 

Article 249 — Note 2 

1. 1951 Cal 120 (122) (Prs 17, 18) [AIR V 38 C 30c] : 52 Cri L Jour 934 
(FB), Ramananda v. The State . 
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Article 249 


In addition to the powers under this article, the Parliament has 
also been given power under Art. 8G9 for a period of live years from 
the commencement of the Constitution, to legislate on trade and 
commerce within a State and other matters. 


250. (I) Notwithstanding anything in this Chap¬ 
ter, Parliament shall, while a Proclamation of Emer¬ 
gency is in operation, have power to make laws for 
the whole or any part of the territory of India with 

respect to any of the matters enumerated in the State 
List. 

(2) A law made by Parliament which Parliament 
would not but for the issue of a Proclamation of 
Emergency have been competent to make shall, to 
the extent of the incompetency, cease to have effect 
on the expiration of a period of six months after the 
Proclamation has ceased to operate, except as res¬ 
pects things done or omitted to be done before the 
expiration of the said period. 


Power of Parlia¬ 
ment to legis¬ 
late with respect 
to any matter in 
the State List if 
a Proclamation 
of Emergency is 
in operation. 


Government of India Act, 1985. 

102. ( 1 ) Notwithstanding anything in the preceding sections of 
this chapter, the Federal Legislature shall, if the Governor-General 
has in his discretion declared by Proclamation (in this Act referred to 
as a Proclamation of Emergency’) that a grave emergency exists 
whereby the security of India is threatened, whether by war or in¬ 
ternal disturbance, have power to make laws for a Province or any 
part thereof with respect to any of the matters enumerated in the 
Provincial Legislative List or to make laws, whether or not, for a 
Province or any part thereof, with respect to any matter not enume¬ 
rated in any of the Lists in the Seventh Schedule to this Act. 

Provided that no Bill or amendment for the purposes aforesaid 
shall he introduced or moved without the previous sanction of the 
Governor-General in his discretion, and the Governor-General shall 
not gi\e his sanction unless it appears to him that the provision pro¬ 
posed to be made is a proper provision in view of the nature of the 
emergency. 

(4) A law made by the Federal Legislature which that Legislature 
v^ouhl not but for the issue of a Proclamation of Emergency have 
3een competent to make a [shall, to the extent of the incompetency, 
cca^c to heue effect] on the expiration of a period of six months after 
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(a) Government 
of India Act, 
1935. 


the Proclamation has ceased to operate, except as respects things done 
or omitted to he done before the expiration of the said period.” 

(a) Section 5 of the India (Central Government and Legislature) Act, 1946 

(9 & 10 Geo VI Ch 39), by which these words are substituted , runs as follows :_ 

“A law made by the Indian Legislature whether before or after the passing of 
this Act, during the continuance in force of the Proclamation of Emergency being 
a law which that Legislature would not, but for the issue of such a Proclamation! 
have been competent to make, shall not cease to have effect as required by sub¬ 
section (4) of section one hundred and two of the Government of India Act, 1935, 
except to the extent to which the said Legislature would not, but for the issue 
of that Proclamation, have been competent to make it, and accordingly, in the said 
sub-section (4) for the words “shall cease to have effect” there shall be substituted 
the words shall, to the extent of the incompetency, cease to have effect.” 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, in Art. 250, 
for the words “to any of the matters enumerated in the State List,” 
the words also to matters not enumerated in the Union List” shall 
be substituted. — The Constitution (Application to Jammu and 
Kashmir) Order, 1954 (14-5-1954). 

Cognate Provision 

Proclamation of Emergency—Interpretation of, see Art. 366 (18). 

Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935. 

(b) Other Constitutions. 

2. Scope of the article. 

3. “For the whole or any part of the territory of the 

Union.” 

4. Ordinance by President. 

5. Clause (2). 

1. Analogous law. 

(a) Government of India Act, 1935. 

This article corresponds to S. 102 of the Government of India 
Act, 1935, which ran as follows : 

102. (l) Notwithstanding anything in the preceding sections 
of this chapter, Federal Legislature shall, if the Governor-General 
has in his discretion declared by Proclamation (in this Act referred 
to as a Proclamation of Emergency’) that a grave emergency exists 
whereby the security of India is threatened, whether by war or 
internal disturbance, have power to make laws for a Province or 
any part thereof with respect to any of the matters enumerated in 

the Provincial Legislative List : 

Provided that no Bill or amendment for the purposes afore¬ 
said shall be introduced or moved without the previous sanction of 
the Governor-General in his discretion, and the Governor-General 
shall not give his sanction unless it appears to him that the provision 
proposed to be made is a proper provision in view of the nature of 
the emergency. 
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(2) Nothing in this section shall restrict the power of a Provin¬ 
cial Legislature to make any law which under this Act it has power 
to make, but if any provision of a Provincial law is repugnant to 
any provision of a Federal law which the Federal Legislature has 
under this section power to make, the Federal law, whether passed 
before or after the Provincial law, shall prevail, and the Provincial 
law shall to the extent of the repugnancy, but so long only as the 
Federal law continues to have effect, be void. 

(3) A Proclamation of Emergency— 

(a) may be revoked by a subsequent Proclamation ; 

(b) shall be communicated forthwith to the Secretary of 

State and shall be laid by him before each House of 
Parliament; and 

(c) shall cease to operate at the expiration of six months, 

unless before the expiration of that period it has been 
approved by Resolutions of both Houses of Parliament. 

(4) A law made by the Federal Legislature which that Legisla¬ 
ture would not but for the issue of a Proclamation of Emergency 
have been competent to make shall cease to have effect on the 
expiration of a period of six months after the Proclamation has ceased 
to operate, except as respects things done or omitted to be done before 
the expiration of the said period.” 

It will be seen that the section in the Government of India Act 
included also the matter which is now contained in Art. 852 relating 
to the question when the President may issue a Proclamation of 
Emergency. 

(b) Other Constitutions. 

Provisions for the expansion of the powers of the Centre in times 
of emergency are a peculiarity of the Indian Constitution borrowed 
from the Government of India Act, 1935. Neither the American nor 
the Canadian nor the Australian Constitution contains similar provi¬ 
sions, but Courts have always got over the difficulty by interpreting 
the war and the defence powers of the Central Government in Central 
Legislature so as to embrace emergency measures taken by them; but 
it must bo remembered that the determining voice is that of the 
Courts. It must also bo noted that it is not a question of the emer¬ 
gency creating a power which did not previously exist; the emergency 
only justifies the exercise of a power which already exists. 1 In the 

Article ~250 — Note 1 

1. (1934) 78 Law Ed 413 (423) : 290 US 398 (426), Home Building and 
Loan Association v. Blaisdell . 

(1935) 79 Law Ed 1570 (1579) : 295 US 495 (528), Schechter v. United 
States. (Extraordinary conditions do not create or enlarge constitu¬ 
tional power, and cannot justify governmental action outside the 
sphere of constitutional authority.) 

(1917) 31 Law Ed 755 (774) : 243 US 332 (348), Wilson v. New. 
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words of Chief Justice Hughes 2 of the Supreme Court of America 
while emergency does not create power or increase granted power or 
remove or diminish the restrictions imposed upon power granted or 
reserved, emergency may furnish the occasion for the exercise of 
powei hus, power to legislate on a matter reserved for the States 
cannot be assumed by the Centre even in time of emergency, in the 
theory of the Constitution. It is only by holding that a certain power 
is no a State power that the Centre is allowed to exercise that power, 
bee also Notes on Art. 249. Under the Australian Constitution also, 
a similar principle obtains and it is only by interpreting the defence 
and u ar power of the Centre so as to include certain matters that 

upheld ® S tj * ieU ^ t,JG times of emergency have been 

2. ocope of the article. _ This article empowers the Central 
.Legislature to legislate on matters in the State List, during the 
currency of a proclamation of emergency by the President. Normally 
matters in the State List arc within the exclusive jurisdiction of the 
b ate Legislature and the Parliament has no power to deal with 
them. Put the Constitution recognises and provides for certain 
occasions on which the Parliament has power to make laws as to 
matters m the State List. One of these contingencies is the issue of a 
proclamation of emergency by the President under Art. 352. Under 
at article if the President is satisfied that a grave emergency exists 
whereby the security of India or any part thereof is threatened 
whether by war or external aggression or internal disturbance he may 
by proclamation make a declaration to that effect. When such a 
proclamation has been made and is in force this article enables the 
Central Legislature to make laws on all matters including those which 
are in the exclusive State sphere; but it must bo noted that the 
legislative power of the State Legislature on such matters or those in 
the Concurrent List is not suspended during the continuance of the 
proclamation of emergency under Art. 352. (See Art. 251.) The 
present article confers on the Parliament only a concurrent power of 
legislation with regard to the matters in the State List. 

This power of the Parliament must not be confused with the 
power which the Parliament gets to legislate on matters in the State 
List when the President issues a proclamation under Art. 35G super- 
seding the State Government ou the grou nd of the break-down of the 

2. (1934) 78 Law Ed 413 (423) : 290 US 398 (426), Home Building and 
Loan Association v. Blaisdcll. 

3. (1916) 21 CLR 433 (Aus.), Farcy v. Burvcit. (Legislative Powers of 
the Commonwealth Parliament conferred by Constitution s. 51 (VI) 
and (XXXIX) include a power during a state of war to fix within 
limits of locality the highest price which during the continuance cf 
the war may be charged for bread.) 
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constitutional machinery in a State. When the President issues such 
a proclamation under Art. 35G he can declare that the powers of the 
Legislature of the State shall be exercisable by or under the authority 
of the Parliament. When such a declaration is made the power of the 
Parliament is not a concurrent one but is one which is exercised in 
supersession of that of the State Legislature. 

Under Art. 858, when a proclamation of emergency has been 

issued under Art. 352 the Parliament may by law confer power and 

impose duties on Union authorities even in respect of matters which 
are not in the Union List. 

The proclamation of emergency under Art. 352 may l>e based 
either on war or external aggression or internal disturbance but where 
such a proclamation has been issued the Parliament gets the power 
under this article of making laws on all the matters in the State List. 
It is not necessary that where a Proclamation of Emergency has been 
made on the ground of war the legislation which Parliament enacts 
under this article must only relate to matters connected with the war 
and not those connected with internal security. 1 

The Parliament legislating under this article on a matter in the 

State List does not thereby become a State Legislature and is there- 

fore not subject to any restriction to which a State Legislature as such 
may bo subject. 2 

3. ^For the whole or any part of the territory of the 
Union.”— Under the corresponding S. 102 of the Government of 

ndia Act, 1935, the Central Legislature was given power to make 
laws for a province or any part thereof.” This gave rise to the 
contention 1 (though the contention was rejected) that the Parliament 
under that section could only legislate for each province separately 
and not for all the provinces together. The present article makes it 
quito clear that such a contention will not be tenable under it. 

4. 0rdi nance by President. _ The President’s Ordinance. 

7 ~ UnJer ART - 123 i3 “^tensive with legislative power 
_arliamcnt and hence where a Proclamation of Emergency 

1 rv, , Article 250 — Note 2 

Emperor. ’’ [AIR V 313 : 45 Cri L Jour 413 (FC) - piarc Dusadh v. 

Dcvjl v^pJror^Go^ V 313 : 46 Cri L Jour 354 (DB) - Purshottam 
Central Govern™!?? I ? ment of India Act (1935), Ss. 102 and 297 - 

Restrictions under S. m ^ ^ “ 

1 iq dd r, Article 250 — Note 3 

Emperor * m> 1AIR V 31] : 45 Cri L J °ur 413 (FC), Piarc Dv.sadh v. 
1943 Cal 377 (382, 3P3) fAIR V 30] (SB), Shib Nath v . Porter. 
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has been made the President may issue an Ordinance under Art. 123 
with respect to a matter in the State List. 1 See Art. 123, Note 9. 

5. Clause (2). —Just as under Art. 249, a law made by Parlia¬ 
ment with respect to the matter in the State List in consequence of 
resolution passed by the Council of States under that article can only 
be of temporary duration under cl. (3) of that article, so also, a law 
made by Parliament under this article with respect to a matter in 
the State List can only be of temporary duration and will cease to 
be effective on the expiry of six months from the date on which the 
Proclamation of Emergency ceases to operate; 1 but the law made by 
Parliament will cease to have effect only to the extent of the matters 
in the State List and not as a whole unless the portions dealing with 
the matters in the State List and other portions are inseparable in 
which case the whole law will cease to be effective at the end of the 
six months’ period above mentioned. Under the corresponding S. 102 
of the Government of India Act, 1935, the words “to the extent of 
the incoin potency” which occur in cl. (2) of this article were not 
present and so it was held that the whole of the Act passed by the 
Central Legislature ceased to have effect. 3 

Though an Act made by Parliament may cease to have effect by 
virtue of cl. (2) of this article this will not affect anything done or 
omitted to be done under the Act. Under this principle if an offence 
has been committed under the Act and a prosecution has been started, 
the expiry of the Act will not affect the proceedings. 3 


Article 250 — Note 4 

1. See 1943 Cal 377 (339) [AIR V 30] (SB), Shib Nath v. Porter. (Case under 
corresponding provision regarding Ordinance under Govt, of India 
Act, 1935.) 

1943 Nag 36 (44, 45) [AIR V 30] : 44 Cri L Jour 237 (DB), Sitao 
Jhoiia v. Emperor. (Do.) 

1951 All 703 (706) (Pr 12) [AIR V 38 C 184] : ILR (1953) 1 All 458 : 
52 Cri LJ 1094, Jugmendar Das v. State . (Do.) 

Article 250 — Note 5 

1. See 1942 Cal 464 (465) [AIR V 29] : 43 Cri L Jour 793 (DB), Bivial 
Protiva Debi v. Emperor. 

2. 1943 Cal 377 (382, 383) [AIR V 30] (SB), Shib Nath v. Porter. 

3. 1951 All 703 (708, 709) (Prs 17, 20) [AIR V 38 C 184] : 52 Cri L Jour 
1094 : ILR (1953) 1 AU 458, Jugmendar Das v. State. 

1950 Cal 214 (216) (Pr 9) [AIR V 37 C 76] : ILR (1950) 1 Cal 491 (DB), 
Dawoo Doyal v. Giridhari Lalia . 

1949 Nag 134 (135) (Pr 7) [AIR V 36 C 53] : ILR (1948) Nag 540 : 50 
Cri L Jour 332, Dhawanji Rawji v. Emperor. 

< 47) 49 Bom LR 352 (382) (DB), Emperor v. J. K. Gas Plant and Co. 
Ltd . 
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251. Nothing in Articles 249 and 250 shall 
restrict the power of the Legislature of a State to 
make any law which under this Constitution it has 
power to make, but if any provision of a law made 
by the Legislature of a State is repugnant to any 
provision of a law made by Parliament which 
Parliament has under either of the said articles 
power to make, the law made by Parliament, 
whether passed before or after the law made by the 
Legislature of the State, shall prevail, and the law 
made by the Legislature of the State shall to the 
extent of the repugnancy, but so long only as the 
law made by Parliament continues to have effect; 
be inoperative. 


Article 251 
Note 1 

Inconsistency 
between laws 
made by Parlia¬ 
ment under 
Articles 249 and 
250 and laws 
made by the 
Legislatures oi 
States. 


Government of India Act, 1935 

102. (2) Nothing in this section shall restrict the power of a 
Provincial Legislature to make any law which under this Act it has 
power to make, but if any provision of a Provincial law is repugnant 
to any provision of a Federal law which the Federal Legislature has 
under this section power to make, the Federal law, whether passed 
before or after the Provincial law, shall prevail, and the Provincial 
law shall to the extent of the repugnancy, but so long only as the 
Federal law continues to have effect, be void.” 

[Note— See also S. 107 reproduced under Art. 254.] 


Jammu and Kashmir 


In its application to the State of Jammu and Kashmir, in 

Art. 251, for the words and figures, “Articles 249 and 250”, the 

word and figures Article 250” shall be substituted, and the words 

under this Constitution” shall be omitted; and for the words “under 

either of the said articles”, the words “under the said article” shall be 

substituted — The Constitution (Application to Jammu and Kashmir) 
Order, 1954 (14-5-1954). 


1. Repugnancy. 
Art. 254, Note 15. 


As to the meaning of ‘repugnancy’, see 


2. Effect of repugnancy.—See Art. 254, Noth 17. 
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252. (1) If it appears to the Legislatures of 
two or more States to be desirable that any of the 
matters with respect to which Parliament has no 
power to make laws for the States except ‘ as 
provided in Articles 249 and 250 should be regulated 
in such States by Parliament by law, and if 
resolutions to that effect are passed by all the 
Houses of the Legislatures of those States, it shall 
be lawful for Parliament to pass an Act for 
iemulating that matter accordingly, and any Act so 
passed shall apply to such States and to any other 
State by which it is adopted afterwards by resolution 
passed in that behalf by the House or, where there 

are two Houses, by each of the Houses of the 
Legislature of that State. 


(2) Any Act so passed by Parliament may be 
amended or repealed by an Act of Parliament passed 
or adopted in like manner but shall not, as respects 
any State to which it applies, be amended or repealed 
by an Act of the Legislature of that State. 

Government of India Act, 1935 

103. If it appears to the Legislature of two or more Provinces 
to be desirable that any of the matters enumerated in the Provincial 
Legislative List should be regulated in those Provinces by Act of tho 
Federal Legislature, and if resolutions to that effect are passed by 
all the Chambers of those Provincial Legislatures, it shall be lawful 
for the Federal Legislature to pass an Act for regulating that matter 
accordingly, but any Act so passed may, as respects any Province to 
which it applies, be amended or repealed by an Act of the Legislature 
of that Province.” 

Jammu and Kashmir 

Article 252 applies to the State of Jammu and Kashmir—The 
Constitution (Application to Jammu and Kashmir) Order, 1954 
(14-5-1954). 

Cognate Provisions 

Cl. (1) — “Where there are two Houses” — There are two Hcnsc3 in the 
following States, namely, Bihar, Bombay, Madras, Mysore, Punjab, the Uttar 
Pradesh and West Bengal—See Art. 16-} (I) (a). 

1. Scope of the article. — This article corresponds to S. 103 
of the Government of India Act, 1935. Where the conditions men¬ 
tioned in the article are satisfied it is not necessary that tho law 
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passed by the Parliament must expressly state that it is passed under 
the power conferred by the article . 1 


253. Notwithstanding anything in the foregoing 
provisions of this Chapter, Parliament has power to 
make any law for the whole or any part of the 
territory of India for implementing any treaty, 
agreement or convention with any other country or 
countries or any decision made at any international 
conference, association or other body. 

Government of India Act, 1935 

106. (l) The Federal Legislature shall not by reason only of 

the entry in the Federal Legislative List relating to the implementing 

of treaties and agreements with other countries have power to make 

any law for any Province except with the previous consent of the 

Governor, or for a Federated State except with the previous consent 
of the Ruler thereof. 

(^) So much of any law as is valid only by virtue of any such 

entry as aforesaid may be repealed by the Federal Legislature and 

may, on the treaty or ag eement in question ceasing to have effect, be 

repealed as respects any Province or State by a law of that Province 
or State. 

Cl) Nothing in this section applies in relation to any law which 

the Federal Legislature has power to make for a Province or, as the 

case may be, a Federated State, by virtue of any other entry in the 

Federal or the Concurrent Legislative List as well as by virtue of 
the said entry.” 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, to 
Art. 253 , the following proviso shall bo added, namely : 

Provided that after the commencement of the Constitution 
(Application to Jammu and Kashmir) Order, 1954, no decision 
affecting the disposition of the State of Jammu and Kashmir 

S ml be made b y the Government of India without the consent 
ot the Government of that State.”_The Constitution (Appli. 
ca ion to Jammu and Kashmir) Order, 1954 (14-5-1954).. 
tlp . # Cognate Provisions 

of Bound ^ne ^^ treat ) As an instan ce see the Assam (Alteration 

\IZT J0 ™ 68MFB) 1 CAIR V 33 ° 22 ° ] : ^ (1949) Mad 739 : 

India Act, 1935, s 103) ' n Te S ' M ' Nath <™iel. (Case under Govt, ol 
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Legislation for 
giving effect 
to international 
agreements* 



Article 253 


POWER OF PARLIAMENT 


“For implementing any agreement”—As an instance see the Code of Civil 
Procedure (Second Amendment) Act, 1951 (19 of 1951) whereby 0. 5, R. 25 of 

the Civil P. C., is amended with a view to implementing the agreement entered 
into with the Pakistan Government on reciprocal basis. 

“For implementing any convention” — As an instance see the Marking of 
Heavy Packages Act, 1951 (39 of 1951) which is enacted to give effect to the 
Convention adopted by the International Labour Conference in 1929. 

1. Scope of the article — Under Sch. VII, List 1 , Entry 14, 
Entering into treaties and agreements with foreign countries and 
implementing of treaties, agreements and conventions with foreign 
countries, are a Union subject. This article makes it clear that the 
Parliament can make laws for the purpose of implementing treaties 
and agreements with foreign countries even where such treaties and 
agreements concern matters in the State List. 

Under the American Constitution, a treaty between America 
and a foreign country becomes itself the law of the land without any 
necessity of an Act of the Congress implementing such treaty. The 
position is different in India. (See Art. 51, Note 2.) See also the 
undermentioned case regarding Canada. 1 

Article 51, which is one of the “directive principles of the State 
policy , requires the State, inter aha , “to foster respect for ihter- 
national law and treaty obligations in the dealings of organised 
Peoples with one another.” This article and Sch. VII, List 1, 
Entry 14 provide the machinery for securing the above object. 

See also Art. 51 and commentary thereon. 
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1. (1937) 106 LJ PC 72 (78) : 1937 App Cas 326, Att. Gen . for Canada v. 
Att. Gen. for Ontario. (The Parliament of the Dominion of Canada 
passed the Weekly Rest in Industrial Undertakings Act, 1935, and the 
Minimum Wages Act, 1935, and the Limitation of Hours of Work Act, 
1935, in accordance with the conventions adopted by the International 
Labour Organization of the League of Nations in accordance with the 
Labour Part of the Treaty of Versailles of June 28, 1919. The Dominion 
Parliament claimed the power to pass those Acts under S. 132 of British 
North America Act, 1867, as being legislation “necessary or proper for 
performing the obligations of Canada or any Province thereof as part 
of the British Empire, towards foreign countries arising between the 
Empire and such foreign countries”. Held that S. 132, British North 
America Act, did not apply since the obligations under the conventions 
were not obligations of Canada as part of the British Empire, but of 
Canada by virtue of her new status as an international person, and did 
not arise under a treaty between the British Empire and foreign 
countries : Attorney Gen. for Quebec v. Att. Gen. for Canada, 1932 
App Cas 304, Rel. on. The legislation in question was within the classes 
of subjects assigned to the Provinces under S. 92, British North America 
Act and therefore was ultra vires*) 



INCONSISTENCY OF CENTRAL AND STATE LAWS 


Article 254 


254. (1) If any provision of a law made by the 
Legislature of a State is repugnant to any provision 
of a law made by Parliament which Parliament is 
competent to enact, or to any provision of an existing 
law with respect to one of the matters enumerated in 
the Concurrent List, then, subject to the provisions 
of clause (2), the law made by Parliament, whether 
passed before or after the law made by the Legislature 
of such State, or, as the case may be, the existing law, 
shall prevail and the law made by the Legislature of 

the State shall, to the extent of the repugnancy, be 
void. 

(2) Where a law made by the Legislature of a 
State specified in Part A or Part B of the First 
Schedule with respect to one of the matters enumerated 
in the Concurrent List contains any provision 
repugnant to the provisions of an earlier law made 
by Parliament or an existing law with respect to 
that matter, then, the law so made by the Legislature 
of such State shall, if it has been reserved for the 
consideration of the President and has received his 
assent, prevail in that State : 

Provided that nothing in this clause shall prevent 
Parliament from enacting at any time any law with 
respect to the same matter including a law adding to, 
amending, varying or repealing the law so made by 
the Legislature of the State. 

Government of India Act, 1935 

For text of S. 107 of the Government of India Act, 1935, which 
corresponded to this article, see Note 1. 


Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, in 
rt. 2o4, the words, brackets and figure “or to any provision of an 
existing law with respect to one of the matters enumerated in the 
-concurrent List, then, subject to the provisions of clause (2)” and the 
words or as the case may be, the existing law”, occurring in clause (l), 
and the whole of clause (2) shall be omitted. — The Constitution 
(Application to Jammu and Kashmir) Order,1954 (14-5-1954). 


Inconsistency- 
between laws 
made by Parlia¬ 
ment and laws 
made by the 
Legislatures ot 
States. 
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Cognate Provisions. 

Clanse (1) Concurrent List—Meaning of, see Art. 246 (2). 

Clause (1)—Existing law—Interpretation of, see Art. 366 (10). 

Clause (2)—“Reserved for the consideration of the President”—See Art. 200. 
Clause (2)—Ordinance promulgated by the Governor of a Part A State under 
Art. 213 in pursuance of instructions from the President to be deemed to be 
an Act of the Legislature of the State—See Art. 213 (3) Proviso. 

Synopsis 


1. Analogous law 

(a) Government of India Act, 

1935. 

(b) Australian Constitution. 

(c) American Constitution. 

(d) Canada. 

(e) Colonial Laws Validity Act, 

1865 (28 and 29 Viet. 
Ch. 63). 

2. Scope and applicability. 

(a) General summary of article 

and its effect. 

(b) Repugnancy and compet¬ 

ency—Distinction. 

(c) Applicable only to statute 

law. 

(d) Article not applicable to J 

inconsistency between 
Central law and existing 
law. 

(e) Article not confined to laws 

falling in the Concurrent 
List. 

(f) General principle : Implied 

repeal of earlier inconsis¬ 
tent law. 

(g) Applicability: Some aspects. 

2a. Relative scope of this article and 
Art. 246. See Notes 2, 5 and 12. 

2b. Repugnancy and competency of 
legislation — Distinction. See 
under Notes 2 and 12. 

2c. Whether this article applies only 
to laws falling in Concurrent 
List. See Note 12. 

2d. State law with respect to matter 
in the State List whether 
impeachable for repugnancy. 

See under Note 12. 

3. Part C States. 

4. Applicability of article to Jammu 

and Kashmir. 

5. Repugnancy of State law to law 

made by Parliament. 


(a) Applicability of article not 

confined to cases in which 
the Central law is with 
respect to matter in Con¬ 
current List. 

(b) Opposite view criticised. 

(c) Jammu and Kashmir. 

(d) Civil Procedure Code. 

(e) Pre-Constitution Provincial 

law. 

6. Repugnancy of State law to 

existing law. 

7. “Law made by Parliament.” 

8. “Whether passed before or after 

the law made by the Legislature 
of such State.” 

9. Law made by Legislature cf a 

State. 

10. Ordinance by State Governor. 

11. Existing law. 

12. “With respect to one of the 

matters enumerated in the Con¬ 
current List.” 

(a) Introductory. 

(b) Existing law must relate to 

Concurrent subject. 

(c) Must Union law also relate 

to Concurrent subject ? 

(d) Clauses (1) and (2) com¬ 

pared. 

(e) Must State law be with 

respect to Concurrent sub¬ 
ject ? 

(f) Position under cl. (2). 

(g) Fosition under cl. (1). 

(h) As regards repugnancy to 

Union lav/. 

(i) As regards repugnancy to 
“existing law”—State law 

must be with respect to 
matter in Concurrent List. 

(j) State law covered in pith 

and substance by State 
List is not bad for repug¬ 
nancy to existing law. 
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Article 254 


<k) Criticism of above view, 

(1) View not justilied by 

language of article. 

<m) Inconsistency vtith doctrine 
oi “occupied field. n 

(n) Repugnancy does not mean 

that the conflicting laws 
must fall in same Legis¬ 
lative List. 

(o) Above proposition not con¬ 

trary to decisions, 

<p) Competency of legislation 
does not conclude ques¬ 
tion of repugnancy, 

(q) Privy Council authorities 
examined. 

<r) Mcghraj v. Allah Bakliia- was 
based on concession of 
point by counsel. 

(s) Profulla Kumar Mukherjee 

v. Bank of Commerce not 
relevant to point. 

(t) Argument that as cl. (1) is 

‘subject to’ cl. (2), it only 
covers the same kind of 
cases. 

{u) Failure to notice 'relevant 
authorities. 

(v) Erroneous conception as to 

relative scope of Arts. 246 
and 254. 

(w) Scope of Art. 246 distinct 

from that of this article. 

(x) Repugnancy due to same 
matter occurring in more 
than one Legislative List. 

(y) Repugnancy between laws 

with respect to matters in 
different Legislative Lists. 

(z) Such repugnancy not cur¬ 

able by applying non 
obstante clause in Art. 246 
or doctrine of pith and 

substance. 

<zl) Meaning of dictum that 
question of pith and sub¬ 
stance does not arise 
under this article. 

(z2) Kow far is the dictum good 
law, 

(z3) Repugnancy of Provincial 
law to Federal law in 

matter outside Concurrent 
field. 

l.Ind. Con. D.F. 18. 


(z4) Repugnancy between Pro¬ 
vincial law falling under 
Provincial List and exis¬ 
ting law fallng under 
Concurrent List—Settled 
law unsatisfactory—Need 
for Supreme Court deci¬ 
sion. 

(z5) Repugnancy between State 
and Union laws in matters 

cutside Concurrent List_ 

Article is applicable_ 

Criticism of contrary 
decisions. 

(z6) Repugnancy between State 
law and existing law with 
respect to matters outside 
Concurrent List. 

(z7) Requirement as to matter 
falling in Concurrent List 
whether applies to exis¬ 
ting law as a whole or to 
the particular provision to 
which the repugnancy 
relates. 

(z8) Existing law relating to 
procedure. 

(z9) Recapitulation and sum¬ 
ming up. 

13. Principle of pith and substance- 

Relevancy under article — See 
Notes 5, 12 (/.l) and 15 and 
Art. 246 Note 9. 

14. Doctrine of occupied field. — Sea 

Notes 5, 6 and 12 and Article 246 
Note 10. 

% 

15. Repugnancy, meaning of. 

(a) Inconsistency — Impossibi¬ 

lity cf simultaneous opera¬ 
tion of both laws. 

(b) Involvement of contradic¬ 

tory propositions. 

(c) Test same as in repeal by 

implication. 

(d) Unless the two laws deal 

with same subject there 
can be no repugnancy. 

(e) Direct conflict means 

repugnancy. 

(f) Absence of direct conflict 

does not necessarily mean 
absence of repugnancy. 

(g) Test of obedience to both 

laws not conclusive. 
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(h) Divergent provisions relat- 
ing to same matter are 
repugnant to each other. 

(i) Test of paramount law 
evincing intention to 
cover whole field. 

(j) Laws containing same pro¬ 
visions relating to same 
subject may be repugnant 
to each other. 

(k) Authorities regarding above 

examined. 

(l) Position explained. 

(m) Anomalous results that 
would follow if position 
were otherwise. 

(n) Concept of both laws exis¬ 
ting side by side : Fact 
that result would be same 
whether one or other 
applied is not enough. 

(o) “One matter, one law.” 

(p) Supreme Court decision as 
to above. 

(q) Objections as to test of 
‘occupied field’ — Inter¬ 
ference with powers of 
State Legislature. 

(r) Inconsistency in actual pro¬ 
visions not necessary : 
Observations of Federal 
Court in Lakhi Narayan 
v. Province of Bihar ex¬ 
plained. 

(s) Some dissenting views exa¬ 
mined. 

(t) Mangtu Lai v. Radha Shyam. 

(u) State v. Zavcrbhai. 

(v) No question of interference 
with power of Provincial 
Legislature. 

(w) Decisions on Australian 
Constitution not irrele¬ 
vant. 

(x) Other reasons against dis¬ 
senting view. 

(y) Test as to both lawsstanding 
together not derogatory to 
theory of occupied field. 

(z) What is meant by both laws 
standing together. 

(zl) Conclusion :'Occupied field* 
a sound test. 


(z2) Where the matter is not 
same, no repugnancy. 

(z3) Paramount law not exhaus¬ 
tive : No repugnancy. 

(z4) Paramount law itself pro¬ 
viding for exceptions — 
Laws coming within, 
exceptions not repugnant* 
(z5) Summing up. 

(z6) Illustrative cases. 

(z7) Identity of subject and pith 
and substance rule. 

(z8) Repugnancy distinguished 
from incompetency of: 
legislation — See Notes £ 
and 12. 

16. Proof of repugnancy. 

17. Effect of repugnancy. 

(a) Introductory. 

(b) ‘Void’, meaning of. 

(c) Repugnant law not ultra, 
vires . 

(d) Effect of repeal of the para¬ 
mount law. 

(e) Central Legislature, power 
of, to repeal Act of State 
Legislature. 

(f) Repugnancy purely matter 
for determination by 
Court, not Legislature. 

(g) Exception to rule that one 
Legislature cannot repeal 
Act of another Legis¬ 
lature. 

(h) Retrospective effect. 

(i) Duty of Court when repug¬ 
nancy is alleged. 

(j) No repugnancy between 
State law and Central law- 
on a subject — Effect —- 
Both apply. 

18. “Shall, to the extent of the- 

repugnancy, be void” — See 
Note 17. 

19. Power of Central Legislature to 

repeal law passed by State 
Legislature on Concurrent sub* 
ject — See under Note 17. 

20. Repeal by implication. 

21. President’s assent—Cl. (2). 

22. Proviso to cl. (2). 
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1. Analogous law. 


(a) Government of India Act, 1935. 

The corresponding provision in the Government of India Act*, 
1935, was contained in Sec. 107 of that Act 1 which ran as follows : 


“107. (1) If any provision of a Provincial law is repugnant to 
Inconsistency an y provision of a Federal Law which the Federal 
between Federal Legislature is competent to enact or to any provi- 
laxcs and Fro - sion 0 f ajl existing Indian law with respect to one of 
vincial, or Stale the matters enumerated in the Concurrent Legis- 

^ av!Sa lative List, then, subject to the provisions of this 

section, the Federal law, whether passed before or after the 
Provincial law, or, as the case may be, the existing Indian law, 
shall prevail and the Provincial law shall, to the extent of the 
repugnancy, be void. 

(2) Where a Provincial law with respect to one of the matters 
enumerated in the Concurrent Legislative List contains any provi¬ 
sion repugnant to the provisions of an earlier Federal law or an 
existing Indian law’ with respect to that matter, then, if the 
Provincial law 7 , having been reserved for the consideration of the 
Governor-General or for the signification of Ilis Majesty’s pleasure, 
has received the assent of the Governor-General or of his Majesty, 
the Provincial law shall in that Province prevail, but nevertheless 
the Federal Legislature may at any time enact further legislation 
with respect to the same matter : 


Provided that no Bill or amendment for making any provision 

repugnant to any Provincial law r , which, having been so reserved, 

has received the assent of the Governor-General or of His Majesty, 

shall be introduced or moved in either Chamber of the Federal 

Legislature without the previous sanction of the Governor-General 
in his discretion. 


(3) If any provision of a law of a Federated State is repug. 
nant to a Federal law which extends to that State, the Federal 


Article 254 — Note 1 

1- R See Rol 50 . B ° m 101 a ° 6, 107) (Prs 10 - 12) [AIR V 37 C 28] : ILR (1949) 
om 537 : 51 Cri L Jour 558 (DBJ, Antonius Raab, In re. (His Kigh- 

ess .e i a araja of Baroda had power in the exercise of his execu- 

ve authority to confer upon an erstwhile alien the rights of a Baroda 

e su jec prioi to the passing of the Indian Independence Act and 

T f. po y er was not excluded because of the provisions of S. 18(3', 

fhetaSST 1 '! ^ and SS - 8 and 107(3) - Govt - of Mia Act and 

Agreement ACt ’ 1926 taking into consideration the Standstill 

Baroda state' 1 Instrument of Accession arrived at between ti*e 
■tsarooa state and the Indian Dominion.) 
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(a) Government 
of India Act, 
1935. 
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(b) Australian 
Constitution. 


(c) American 
Constitution. ~ 
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law, whether passed before or after the law of the State, shall 
prevail and the law of the State shall, to the extent of the repug. 
nancy, be void. 0 

(b) Australian Constitution. 2 

Section 109 of the Commonwealth of Australia Constitution Act 
(68 & 64 Viet., c. 12), runs as follows : 

“When a law of a State is inconsistent with a, law of the 
Commonwealth, the latter shall prevail, and the former shall, to 
the extent of the inconsistency, be invalid/’ 

(c) American Constitution. 

In the American Constitution there is no corresponding 
provision and there is no concurrent legislative list. But congres 
sional legislation supersedes State law where the same matter is 
the subject of legislation by both the Congress and the State Legis¬ 
lature. 3 


(d).Canada. 


(e) Colonial 
Laws Validity 
Act, 1865 (28 
and 29 Viet., 
Ch. 63.) 

(a) General 
summary of 
article and its 
effect. 


(P Canada. 

In the British North America Act, 1867 (80 Sc 81 Viet., c. 8), 
there is no express declaration of supremacy of the Dominion over 
Provincial laws ;. but it has been laid down in a number of cases that 
where there is a conflict between a Dominion law and a Provincial 
law, the former is paramount. 4 

(e) Colonial Laws Validity Act, 1865 (23 and 29 Viet., c. 63). 

Section 2 of this Act provided that colonial laws, which were 
repugnant to any Act of Parliament extending to the colony, shall be 
void to the extent of such repugnancy. 5 

2. Scope and applicability. — This article deals with the 
question of inconsistency between a law made by the Legislature of a 
State and a law made by the Parliament. The article also deals 

2. For a comparative study of the distribution of Legislative powers in 
various other constitutions, see the judgment in Pannalal v. Hyderabad. 
State , 1952 Hyd 187 (189) (Pr 6) [AIR V 39] : 1LR (1952) Hyd 684 : 1952 

Cri L Jour 1740 (FB). 

3. 1952 Hyd 187 (189) [AIR V 39] : ILR (1952) Hyd £84 : 1952 Cri L 
Jour 1740 (FB), Pannalal Lahoti v. Hyderabad State. 

(1898) 42 Law Ed 878 (881) : 169 US 613 (322), Missouri , K. and T. R. Co. 

v. Haber. 

(1895) 39 Law Ed 910 (912) : 158 US 98 (102), Gulf Colorado and S. F. ti. 
Co. v. Hefley and Lewis. 

a890) 33 Law Ed 637 (642) : 133 US 333 (348), Davis v. Beason. 

4. 1942 FC 27 (30) [AIR V 29] (FC), Megh Raj v. Allah Rakhia. (Wynes 
“Legislative and Executive Powers in Australia”, pp. 91, 92, referre 

5. °See 1949 PC 127 (Pr 6) [AIR V 36 C 41] (PC), Chenard and Co. V. 
Joachim Arissal. (Section 192 (1) (a), Seychelles Penal Code was no 

repugnant to any Act of Parliament.) 
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with inconsistency between a law made by the Legislature of a 
State and an ‘existing law’ as defined in Art. 3G6 cl. (10), that is, (in 
substance) a law made before the commencement of the Constitution 
by a competent authority. Thus, the article deals with the inconsis¬ 
tency of a State law with two kinds of laws, namely, (i) a law made 
by Parliament after the coming into force of the Constitution, and 
(ii) a law made prior to the commencement of the Constitution by a 
competent authority. 


The result of the repugnancy in both the cases will be to make 
the State law void to the extent of the repugnancy (unless the repug¬ 
nancy is cured under cl. (2)). But the conditions which will invalidate 
the Stato law for repugnancy to a law made by tire Parliament are 
not identical with the conditions which will invalidate the State law 
on the ground of inconsistency with an ‘existing law’. In the former 
case, that is, in the case of inconsistency with a law made by Parlia¬ 
ment, the State law will be bad for repugnancy as a general rule in 
all cases, with one exception, namely, where the two laws in question 
deal with a matter in the Concurrent List and the State law has 
been made with the assent of the President under cl. (2) of the article. 
In cases covered by this exception, the State law will prevail over the 
Parliamentary law, so far as that particular State is concerned. 


In regard to the other case contemplated by the article, namely, 
inconsistency of a State law with an “existing law,” the general rule 
is that the State law is to prevail, with one exception, namely, that 
where the two laws deal with a matter in the Concurrent List, the 
existing law” is to prevail. There is, however, an exception to this 
exception, namely, that where the Stato law has been made with the 
assent of the President under cl. (2), it is to prevail as against even 
an “existing law” dealing with a matter in the Concurrent List. 

So, the position under the article may be summed up as follows : 
Where the Stato law has not been made with the assent of the 
1 resident under cl. (2), it will, as a general rule, be overridden by a 
Parliamentary law which is inconsistent with it, but will, as against 
an existing’.law,” prevail in all cases except where the two laws in 
question deal with a matter in the Concurrent List. Thus, it would 
seem to be the policy of the article to favour a Parliamentary law as 
against the State law and a Stato law as against an existing law. 
When a conflict between a State law and a Parliamentary law is 
noticed, therefore, one may start with the presumption that the 
Parliamentary law is to prevail against the State law. This presump¬ 
tion may be displaced by showing that the two laws in question deal 
with a matter in the Concurrent List and that the Stato law has 
been made with the assent of the President under cl. (2). In such a 

case, the State law will prevail as against the Parliamentary law so 
far as the particular State is concerned. 


Article 254 
Note 2 (a) 
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Similarly, when a conflict is noticed between a State law and 
an existing law ’ that is, a law made before the commencement of 
the Constitution, one may start with the presumption that the State 
law will prevail. This presumption may, however, be displaced by 
showing that the two laws in question deal with a matter in the 
Concurrent List. In such a case, it is the existing law that will 
ordinarily have the overriding effect. But such overriding effect of 
the existing law in regard to a matter in the Concurrent List can be 
avoided by obtaining the assent of the President under cl. (2) to the 
State law, in which case the State law notwithstanding its incon¬ 
sistency with an existing law on a concurrent subject, will prevail so 
far as that particular State is concerned. 

Thi article corr^-ponds to S. 107 of the Government of India 
Act, 1935, and the two provisions are exactly parallel to each other. 
Under the Government of India Act also, a distinction is made 
between a repugnancy to a “Federal Law” and that to an existing 
Indian law. The distinction proceeds on lines similar to those under 
this article. In other words, a Provincial law conflicting with a 
Federal law will generally have to give way before the Federal 
law, except when the two laws deal with a concurrent subject, and 
the Provincial law has been made with the assent of the Governor- 
General or His Majesty. So also, where a Provincial law conflicts 
with an existing Indian law (which was defined in terms similar to 
those of the definition of ‘existing law’ in Art. 3GG cl. (10)), the 
Provincial law will, as a general rule, prevail except when the 
existing Indian law deals with a concurrent subject, even in which 
case the existing Indian law will have to give way before the 
Provincial law if the Provincial law has received the assent of the 
Governor-General or His Majesty. 

The above is a summing up of the effect of the provisions of 
this article. The article contains two clauses. The first clause states 
the general rule as to when a State law will be invalidated by its 
repugnancy to another law. Clause (2) enunciates the exception to 
the general rule in cl. (l). 

As already stated, the article deals with the question of 
repugnancy of a State law to two kinds of laws, namely, Parliamen¬ 
tary law and existing law. Under the general rule stated in cl. (l), 
and in the circumstances mentioned therein, the State law in 
question will become void to the extent of its repugnancy. Clause (2), 
which enacts an exception to this rule, provides that the State law 
which has received the assent of the President will prevail, so far as 
particular State is concerned notwithstanding the repugnancy. 
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There is a proviso to cl. (2), which expressly saves the power of 
Parliament to subsequently enact a law which is inconsistent with 
law which has received the assent of the President under cl. (2). 

The article, as the corresponding S. 107 of the Government of 
India Act, 1935, deals with repugnancy of legislation and not with 
its incompetency. 1 In other words, the question of repugnancy under 
this article is de liors the question whether the concerned laws are 
within the legislative competence of the respective Legislatures by 
which they were enacted. The latter question is the subject-matter 
of Arts. 245 and 246. Article 246 is of particular importance in 
the context of this article, as it deals with the question of the 
distribution of legislative business between the Central and State 
Legislatures and this article deals inter alia with the repugnancy 
between two laws with respect to the same subject-matter, one of 
w 7 hich has been made by a State Legislature and the other has been 
made by the Central Legislature. The opinion has been expressed 
that this article only applies where both the competing laws deal in 
pith and substance with subjects in the Concurrent List, and that in 
other cases, the question of repugnancy is entirely covered by 
Art. 246, under which Parliament has the prior power of legislation 
in all cases in which the matter of legislation falls both within the 
Central as well as the State fields. For a discussion of this question, 
see Notes 5 and 12. 

The plea of repugnancy under this article or under S. 107 of 

the Government of India Act, 1935, can only be raised on the 

strength of statute law or statutory rules. 2 Hence, where a certain 

enactment is not in force in a particular area but the principles 

of that enactment have been held applicable to that area, a State 

law or a Provincial law inconsistent with such enactment cannot be 

attacked on tho ground of repugnancy so far as that area is 
concerned. 3 
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I. 1949 Mad 307 (313) (Pr 17) [AIR V 36 C 146] : ILR (1949) Mad 377 : 
50 Cn L Jour 405 (SB), Narayanaswami Naidu v. Inspector of Police. 
19o0 Pat 265 (278) [AIR V 37 C 67] : ILR 29 Pat 335 : 51 Cri L Jour 
1081 (DB), Drahmcshwar Prasad v. State of Bihar. (Article does not 
apply to repugnancy to the Constitution itself.) 

(See 19o4 Vind Pra 24 (31) (Pr 37) [AIR V 41 C 9], Mordhiuaj Singh v. 

a e of Vindhya Pradesh, (in this case, it seems, it is submitted, 
that the two questions have been mixed up. The invalidity that arises 
lom lepugnancy has been assumed to be identical with incompetency 
o the legislation — See the observations about the repugnancy of the 

o V in^n L ^ nd Reforms Act - 1953 to s. 9 of the Civil Procedure Code). ] 

27 (31) tAIR V 29] (FC) ' Megh Ra > v - Allah Ra khia. 

2 PC 27 (31) [AIR V 29] (PC), Megh Raj v. Allah Rakhia. (T. P. 
is no as such in force in most of Punjab and hence a plea of an 
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This article deals with the repugnancy between a law made by 
the Legislature of a State and a law made by Parliament or an 
“existing law.” The expression “law made by the Legislature of a 
State” obviously refers to a law made by the Legislature of a State 
under the Constitution of 1950. It does not refer to a law made 
by the Legislature of a Province under the Government of India 
Act, 1935. Such a law will be an “existing law.” 

The inconsistency between a law made by the Legislature of a 
Pio\ ince under the Government of India Act, 1935, and a law made 
by the Parliament under the Constitution of 1950 is not a matter 
falling within the scope of this article. Nor does such a question fall 
within the scope of S. 107 of the Government of India Act, 1935. 
For, that section only deals with the inconsistency between a law 
made by the Legislature of a Province under the Government of 
India Act, 1935, and a Federal law , i. e., a law made by the Central 
Legislature under the Government of India Act, 1935. So, the 
question as to the inconsistency between a law made by a Legislature 
of a Province under the Government of India Act, 1935 and a law 
made by the Parliament under the Constitution of 1950 is a matter 
covered neither by S. 107 of the Government of India Act, 1935, 
nor by this article. 

From this point of view, it is submitted with respect, that the 
judgment of the Supreme Court in Zaverbliai v. State of Bombay* 
and the judgments of the Bombay High Court in the same case, 41 
when the matter was in the lower Coqrt, seem to have overlooked 
this fact about the non-applicability of this article to cases of 
repugnancy between a law made by the Legislature of a Province 
under the Government of India Act, 1935, and a law made by 
Parliament under the Constitution of 1950. In that case, the 
contest was between the Bombay Essential Supplies (Temporary 
Powers) and the Essential Commodities and Cattle (Control) 
(Enhancement of Penalties) Act (36 of 1947), which was an Act 
of the Bombay Legislature under the Government of India Act. 
1935, and the Essential Supplies (Temporary Powers) Amendment 
Act, 1950 (52 of 1950), which was an Act of Parliament under the 
Constitution of 1950. In holding that the Bombay Act was pro tanto 
superseded by the Central Act in the above case, the Supreme Court 

as well as the Bombay High Court proceeded on the assumption that 

— - _ - _ - - - _ _ __ . -- 

r - - ■■■■ ■— 1 ■ ■ - - - 

Act of Punjab Legislature being repugnant to T. P. Act cannot be 
raised under S. 107(1), Govt, of Lidia Act, 1935.) 

4. 1954 SC 752 (753, 757) (Prs 7, 8, 9) [AIR V 41 C 174] : 1955 SCR 799 : 
1954 Cri L Jour 1822 (SC). 

4a. 1953 Bom 371 (378, 379, 381) (Prs 21, 23, 32, 33) [AIR V 40 C 118] : 
ILR (1954) Bom 117 : 1953 Cri L Jour 1602, State v. Zaverbliai. 
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this article applied, and dealt with the question by applying the 
provisions of this article, which as explained already, was not 
applicable to the case. The real principle involved was that of the 
repeal of an earlier law by a later law by implication by enacting an 
inconsistent provision dealing with the same matter. The application 
of this principle in the above case would have led to the same result, 
namely, the supersession of the Bombay law by the Central law. 
Hence, it is only the reasoning and not the decision of the Supremo 
Court, that is the subject of the above criticism. 


The inconsistency between a law made by the Parliament and a 
Provincial law made by a Provincial Legislature under the Government 
of India Act, 1935, raises the question of repugnancy between a law 
made by Parliament and an “existing law”. This matter is not dealt 
with by this article, although it deals with repugnancy between a law 
made by the Legislature of a State and an “existing law”. The 
corresponding S. 107 of the Government of India Act, 1935, also did 
not deal with the question of repugnancy between a Federal law and 
an “existing Indian law” although it dealt with the question of 
repugnancy between a Provincial law and an “existing Indian law”. 
In sucli a case, if the Federal law was with respect to a matter in the 
Federal List or Concurrent List, it would be intra vires the Federal 
Legislature and as regards the question of its repugnancy to an 
existing Indian law” the Federal law would prevail on the principle 
of repeal by implication. This was expressly held in a Full Bench 
decision of the Orissa High Court in Rama Chandra v. President , 
District Board , Ganjam . 5 


This decision exactly covers the question as to applicability of 

tho article which has been raised above in connection with the 

discussion on the decision of the Supreme Court in Zaverbhai v. State 

of Bombay . 6 But apparently, the case was not brought to the notice 

of their Lordships. 7 The undermentioned decision 8 is open to 

criticism as having proceeded on the footing that this article applies 

to a repugnancy between a law made bv Parliament and an “existing 
law”. 


the opinion lias sometimes been expressed that this article on] 
deals with repugnancies in regard to matters in the concurrent fiel 


r IG-I e™ 1 (6) (Pr 14) [AIR V 38 C 1] : 52 Cri L Jour 43 (SB). 

bC 752 FAIR V 41 C 174 -I : 1955 SCR 799 : 1954 Cri L Jour 1822 

(SO. 

7 It may be mentioned, that Jagannadhadas J. who was a member of 
the oupreme Court Bench (AIR 1954 SC 752 (SC)) had also been a 
member of the Orissa Full Bench (AIR 1951 Orissa 1). 

8 ' 195 r 2 ^ yd 187 (190) (Pr n > [AIR v 39] : ILR (1952 Hyd 684 : 1952 
cn L Jour 1740 (FB), Pannalal Lahoti v. Hyderabad State. (Rcpug- 

ancy between Criminal Procedure Code Amendment Act, 1951, and 
Iijoerabad Criminal Procedure Code.) 
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and that repugnancies in regard to matters in the Union and State 
Lists are dealt with exclusively by Art. 246. This view has been 
discussed fully in Note 12 where it has been shown to be not correct. 

In any case in which there is clearly repugnancy between two 
laws (both of which have been passed by competent Legislatures and 
are otherwise quite valid) but which is not covered by this article or 
S. 10 1 of the Government of India Act, 1985, or other similar express 
provision, the general principle will apply, namely, that the later law 
will supersede the earlier one. (See Note 20.) For instance, suppose 
there is a law passed by the Central Legislature under the Government 
ot India Act, 1935, with respect to a matter in the Union List. Where 
the Legislature of a State under the present Constitution makes a law 
on a subject in the State List which incidentally trenches on the 
matter covered by the previous Central law, and there is repugnancy 
between the two laws as regards such matter, the State law will 
prevail in the particular State in supersession of the Central law. This 
article will not apply to the case as it only governs repugnancies 
between a State Law and an existing law with respect to a matter in 
the Concurrent List. (See Note 12.) 

The article does not apply to resolve the inconsistency between 
tw T o “existing law's”. 9 

The article has no application to a conflict between an order 
passed by a Central authority and another passed by a State authority, 
both of whom have been acting under powders delegated to them under 
the same law which is a Central law 7 . 10 


2a. Relative scope of this article and Art. 246. — See 

Notes 2, 5 and 12. 

2b. Repugnancy and competency of legislation: Distinc¬ 
tion. — See under Notes 2 and 12. 

2c. "Whether this article applies only to laws falling in 
Concurrent List. — See Note 12. 

2d. State law with respect to matter in the State List 
whether impeachable for repugnancy. — See under Note 12. 

3. Part C States. — Clause (l) of this article refers in terms 
to a “Law made by the Legislature of a State”. The w’ords “Legislature 


9. See 1951 Nag 317 (319) (Pr 9) [AIR V 38 C 95] : ILR (1950) Nag S98, 
Thakurdas v. Motibliai. (Same was position under Govt, of India Act, 
1935, S. 107 which also did not apply to repugnancy between two 
“existing Indian laws”. Inconsistency between Central Act of 1920 
and Provincial Act of 1937 but passed before 1935 Act came into force 
not covered by S. 107, Govt, of India Act, 1935.) 

10. 1951 Punj 409 (410) (Pr 9) [AIR V 38 C 120] : 52 Cri L Jour 886 (DB), 
Piara Kishen v. Crown. 
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of a State” are wide enough to cover the Legislature of a Part C 
State as well as that of a Part A or Part B State. Hence, the provision 
as to repugnancy contained in cl. (l) is also applicable to laws made 
by the Legislature of a Part C State. But cl. (2). applies only to the 
laws made by the Legislature of a Part A or Part B State and not to 
those made by the Legislature of a Part C State. 

The legislative powers of the Legislature of a Part C State are 
not derived directly from the Constitution but are derived from 
Parliamentary legislation passed under Art. 240. The Government 
of Part C States Act, 1951 (49 of 1951), S. 22, corresponds to this 
article and deals with the question of repugnancy as affecting the 
validity of a law made by the Legislature of a Part C State. The 
section runs as follows: 

“22. Inconsistency between laws made by Parliament and 
laws made by the Legislative Assembly of a State. —If any provision 
of a law made by the Legislative Assembly of a State is repugnant 
to any provision of a law made by Parliament then the law made 
by Parliament, whether passed before or after the law made by the 
Legislative Assembly of the State, shall prevail and the law made 
by the Legislative Assembly of the State shall, to the extent of the 

repugnancy, be void. 

Explanation— For the purposes of this section, the expression 
law made by Parliament’ shall not include any law which provides 
for the extension to the State of any law in force in any other part 
of the territory of India.” 

It will be seen that there are material differences between the 
above section and this article. These are : 

(i) Section 22 of the Government of Part C States Act, 1951, 
only deals with repugnancy between a law made by the Legislature 
of a Part C State and a law made by the Parliament. The section 
does not deal with repugnancy between the law made by the Legisla¬ 
ture of a Part C State and an “ existing law." This article deals with 
lepugnancy of the State law with both these kinds of law, namely* 
Parliamentary law and “existing law.” 

Although S. 22 of the Government of Part C States Act, 1951, 
doe- not deal with repugnancy between a law made by the Legislature 
of a I art C State and an existing law,’ the matter of such repugnancy 
v ill be governed by cl. (l) of this article, which refers, as already 
stated, to a law made by the Legislature of a State,” an expression 
vhich is vide enough to cover the law made by the Legislature of a 
ait C State also, so that where such a law is repugnant to an “existing 
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law, the law of the Part C State will be void under cl. (l) of this 
article to the extent of the repugnancy. 1 

(ii) The next point of difference between S. 22 of the Government 
of Part C States Act, 1951, and this article is that there is no provision 
in the former corresponding to cl. (2) of this article under which repug. 
nancy of a law made by the Legislature of a Part A or Part B State 
in regard to a Concurrent subject can be cured by obtaining the assent 
of the President to the State law. Hence, the law made by the Legisla¬ 
ture of a Part C State, which *is inconsistent with a Parliamentary law 
or an existing law, in regard to a Concurrent subject is void to the 

extent of the repugnancy, in every case without any exception whatso¬ 
ever. 



seen already, the question of inconsistency between the law 


made by the Legislature of a Part C State and a law made by Parlia - 
meni is dealt with by S. 22 of the Government of Part C States Act, 
1951, 2 apart from the fact that it is covered by cl. (l) of this article. 
But under S. 22 of the Government of Part C States Act, 1951, thero 
is no provision for the validation of the laws of a Legislature of a 
Part C State (which relates to a Concurrent subject and is repugnant 
to a law made by the Parliament) by obtaining the assent of the 


President. 


Even ^ith regard to a law made by the Legislature of a Part C 
State, which is repugnant to an “existing law” and which comes within 
the puLview of cl. (l) of this article and not under S. 22 of the Govern¬ 
ment of Part C States Act, 1951, the procedure of validating the 
repugnant State law (where it deals with a Concurrent subject) by 
obtaining the assent of the President is not applicable. The reason is 
that cl. (2) of this article only provides for such validation in the case 
of laws made by the Legislature of a Part B or Part A State. 


4. Applicability of article to Jammu and Kashmir. -This 
article has been made applicable to Jammu and Kashmir under Art. 370 
(l) (d). But the article has been made applicable subject to an impor¬ 
tant modification, namely, that the provision as to repugnancy of a 
State law to an existing law’ dealing with a Concurrent subject has 
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1. 1954 Vind Pra 24 (28) (Pr 21) [AIR V 41 C 9], Mordhivaj Singh v. 

State of Vindhya Pradesh . 

2. 1954 Vind Pra 24 (30) (Pr 37) [AIR V 41 C 9], Mordhivaj Singh v. 
State of Vindhya Pradesh. (However, the assumption in this case that 
S. 9 of the Civil Procedure Code is a law made by Parliament is obvi¬ 
ously not correct and S. 9 of the C. P. C. constitutes only ‘existing 
law’. Hence, the question of repugnancy between the law of the Part 
C State (Vindhya Pradesh) and S. 9 of the Civil Procedure Code fall 
to be decided purely under cl. 1 of this Article and not under S. 22 of 
the Government of Part C States Act, 1951 as assumed in this case.) 
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been made not applicable to Jammu and Kashmir. So, the article has 

been made applicable to Jammu and Kashmir only so far as it deals 

with the question of repugnancy of a State law to a law made by 
Parliament. 

It will be seen that in the case of a law made by Parliament, the 
rupugnancy of a State law to such Parliamentary law will affect the 
lalidity of the State law only where the Parliament is ‘competent to 
enact the law with which the State law is alleged to conflict. 1 Hence, 
it becomes material to consider whether the law made by Parliament 
with which a law made by the Legislature of Jammu and Kashmir is 
alleged to be inconsistent, relates to a matter on which the Parliament 
is “competent to enact’’ a law for Jammu and Kashmir. In this con¬ 
nection it must be noted that the competency of Parliament to make 
laws for Jammu and Kashmir even with regard to matter in the Union 
List and the Concurrent List is limited and is not a matter of course. 
In order that the Parliament may be competent to enact a law for 
Jammu and Kashmir in regard to a matter in the Union List or the 
Concurrent List, one of two conditions is necessary under Art. 370 : 

(i) the President must have declared the matter to correspond to 

one of the matters specified in the Instrument of Accession of 

the State of Jammu and Kashmir as those on which the 

Dominion Legislature of India could make laws for Jammu 
and Kashmir; or, 

( 11 ) the President must have specified with the concurrence of the 
Government of Jammu and Kashmir the matter as being one 
on which Parliament can legislate for Jammu and Kashmir. 

If neither of these conditions is satisfied, the Parliament will not be 

competent to legislate for Jammu and Kashmir, even though the 

subject-matter may be covered by the Union List or the Concurrent 
List. 

It has been stated above that this article has been made applicable 
o • ammu and Kashmir subject to an important modification. This 
s atoment has been made on the strength of the Constitution (Applica- 
'on o , ammu and Kashmir) Order, 1954, dated 14-5-1954. This 
article was not originally made applicable to Jammu and Kashmir 

iT~o' i ? ( ,°' 1St ' tUti0n (A W lication t0 Jammu and Kashmir) Order, 

J 950, dated 26.1.1950. 

io^f 01mentl0nG( ^ ( ^ cision the Kashmir High Court 2 passed 
on /a-3 - l.)53, proceeds on the footing that this article applies to Jammu 

1 iqsi t s rr Article 254 — Note 4 ' 

*° * i 71 oo« KLR 1 (DB)> Magher 
Sinah V - ’ SelrtZy l^Govlrn^nf ** ' ^ 
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and Kashmir without any modification. In that case, the question was 
about the inconsistency between a law of Jammu and Kashmir State 
and an existing law*” It was assumed for the purpose of the argu¬ 
ment that there was a clash between the two laws and that it related 
to a matter in the Concurrent List. That being so, prima fame the 
State law would be pro tanto invalidated. But the learned Judges 

o 

came to a contrary conclusion on the ground that Art. 254 would 
only apply where the Parliament had the power to make laws in 
regard to the matter to which the repugnancy related. It has already 
been stated above that the legislative powers of the Parliament as 
regards Jammu and Kashmir are limited even with regard to the 
matter in the Concurrent List and that the Parliament is not compe¬ 
tent to enact laws for Jammu and Kashmir with respect to matters 
in the Concurrent List or even in the Union List, unless the matter 
had been specified as being within the jurisdiction of the Parliament 
to legislate for Jammu and Kashmir under Art. 370 (l) (b). The view 
that the Kashmir High Court took in the above case was that the 
matter in question therein was not one on which Parliament was 
competent to enact laws for Jammu and Kashmir under Art. 370, 
and that, therefore, the question of repugnancy that arose in the case 
was not governed by the provisions of this article. 3 It is submitted 
with respect that the view of their Lordships is not correct. Under 
this article, the question of the competency of the Parliament to 
enact the law does not arise at all when the alleged repugnancy is 
between a State law and an “existing law”, as was the case in the 
matter before the Court. The question of the competency of the 
Parliament to make the law arises only when the repugnancy of the 
State law is to a law made by the Parliament, and not when the 
repugnancy is to an “existing law”. 


Their Lordships also took the view that under cl. (l) of this 
article the repugnancy of a State law to an “existing law” would be 
material only when the State Legislature had the power under the 
Constitution to make laws with reference to matters enumerated iti 
the Concurrent List, and that inasmuch as Art. 246 cl. (2) conferring 
power to make laws with reference to matters in the Concurrent List 
had not been extended to the State of Jammu and Kashmir, cl. (1) of 
this article did not apply to the question of repugnancy that arose in 
the case. It is submitted that here again, the view of their Lordships 
does not seem to be correct. Clause (l) of this article only speaks of an 
existing law “with respect to one of the matters enumerated in the 
Concurrent List.” The phrase refers only to th e fact of enumeration 
and has nothing to do with the power to legislate with reference to 


3. 1953 J & K 25 (33, 37) (Prs 6, 21) [AIR V 40 C 17] : 11 J & K LR 1 
(DB), Magher Singh v. Principal Secretary , J & K Government . 



INCONSISTENCY OF CENTRAL AND STATE LAWS 


the enumerated matter. Hence, the language of the clause does not 
justify the view that inasmuch as the State Legislature of Jammu 
and Kashmir had not been empowered under the Constitution to 
legislate with regard to the matters in the Concurrent List, tho pro¬ 
visions of this article will not apply to the repugnancy between a law 

made by the State Legislature and an ‘existing law’ with reference to 
a matter in the Concurrent List. 


Article 25^ 
Note 5 (a) 


5. Repugnancy of State law to law made by Parliament_ 

It has already been seen in Note 2 that this article deals with the 
question of the repugnancy of a State law to two kinds of laws 
namely, (i) laws made by Parliament, and (ii) “existing law”. ThJ 
only condition that is laid down for the applicability of the article in 
the case of repugnancy to a law made by Parliament is that the law 
must be one which the Parliament is competent to enact. The ques¬ 
tion as to on what matters the Parliament and State Legislatures 
will be competent to make laws has been dealt with under Art. 246. 
The commentary on Art. 246 can be consulted for the principles on 

which the competency of Parliament to legislate on a certain matter 
is to be determined. 


It will be noted that in the case of inconsistency of a State lav 
with an existing law”, the article requires for its applicability tha 
the conflicting provision of the existing law must be one with respecl 
to a matter in the Concurrent List. This restriction is not applicable 
to the case of a law made by Parliament. In other words, the 
repugnancy of a State law to a law made by Parliament will always 
attract the applicability of this article, although the law made by the 
larliamenfc is not one on a Concurrent subject. 

Repugnancy between two laws, however, necessarily implies that 
they relate to the same matter. Such repugnancy is, therefore, easily 
conceivab e between a law made by Parliament and a law made by 
e Legislature of a State, when both the laws fall under the Con 

Md'Thl Y 8t ' ~ iS iS n0t thG Case aBd the Iaw of Parliament 

nul l W °, SUte faU UDder different Native lists , the 
i , ™ ay 6 asl<ei l k° w there can be any inconsistency at all 

« ° n WS ' ThUS ' S " 1>p0se tte ““ Je lbe Parliameut 

T ■ i i 6 mon kist and the law made by the State 

between these two laws ? ^ her6 be re P u S nanc y 

the princinlo^nf 06 betWe< j n tlaese two laws is quite possible because of 

encroachment Th' 1 ^ SU ^ 3tance with its concomitant of incidental 

State Legislature as well? applicable to ^^ation passed by the 

to this princinle W R ^ ^ Pa33ed by the Parliamen t- According 

pith and substance with' PaS3ed by a Sfcate Legislature falls in 

substance within the State List, it will be deemed as being 
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covered by that List, although it may incidentally encroach on a 
matter in 1 the Union List. Similarly, where a law made by Parlia¬ 
ment falls in pith and substance in the Union List but incidentally 
encroaches on a matter in the State List, it will be deemed to be 
covered by the Union List. Thus, both the Parliament and the State 
Legislature have the power of incidental encroachment on each other’s 
fields while making laws, which in pith and substance fall within 
their own respective fields. Thus, apart from the Concurrent List, a 
field can be created, by the operation of this principle, where both 
the Parliament and State Legislature can operate, and a conflict may 
arise between the provisions of the law made by Parliament and those 
of the law made by the State Legislature in such cases. (See Art. 246 
Note 10.) Thus, it is seen that for repugnancy to arise between a law 
made by Parliament and another law made by State Legislature, it 
is not necessary that the two laws must necessarily deal with matters 
in the Concurrent List. Such repugnancy can arise even where the 
law made by Parliament is covered by the Union List and the law 
made by the State Legislature is covered by the State List. 

It has been seen in the commentary on Art. 246 that the 
doctrine of pith and substance with its concomitant of incidental 
encroachment is subject to the principle of occupied field. The 
meaning of this principle of occupied field is that a law made by the 
State Legislature which, while falling in pith and substance within 
the State List, incidentally encroaches on a matter in the Union List, 
will, so far as the latter matter is concerned, be operative only if and 
so long as there is no conflicting provision made by Parliament about 
the same matter. Thus, the effect of the repugnancy between the law 
made by the State and the law made by Parliament in such cases is 
to render the law made by the State Legislature void to the extent 
of the repugnancy. 

The question is whether cl. (l) of this article which enunciates 
the general rule under tnis Constitution as to repugnancy between 
State and Central laws, applies to the repugnancy of the kind discussed 
above, that is, repugnancy which arises in cases in which the conflict¬ 
ing laws do not fall under the Concurrent List. It has already 
been submitted in the commentary on Art. 246 (see Art. 246 
Note 10) that the doctrine of occupied field, as mentioned above, has 
received statutory embodiment in cl. (l) of this article, so that cl. (l) 
covers the case of repugnancy between a law made by Parliament 
falling within the Union List and a law made by the State Legislature 
falling within the State List. This view receives support from the 
decision of a Full Bench of the Patna High Court in Sadanand Jha 
v. Am an Khan. 1 In that case, the P atna High Court rejected the 

Article 254 — Note 5 
I. 1939 Pat 55 (65) [AIR V 26] (FB). 
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contention that sub-sec. (l) of S. 107 of the Government of India 
Act, 1935, (corresponding to cl. (l) of this article) referred to 
repugnancy in relation to Concurrent List alone, and held that that 
clause was applicable even to cases of repugnancy between a Provincial 
law with respect to matters specified in Provincial List and a Federal 
law with respect to the matters set out in the Federal or Concurrent 
List. Dhavle J„ observed as follows in the course of his judgment : 

, “ lt has bcen ur S ed f °r the appellant that the words following 

an existing Indian law’ in sub-sec. ( 1 ), namely, ‘with respect to one 
of the matters enumerated in the Concurrent Legislative List’, 
should also be read with the expressions ‘any provision of a 
Provincial law’ and ‘any provision of a Federal law’ occurring 
earlier in this sub-section; and the reason given is that the 
expression subject to the provisions of this section’ in the same 
sub-section, has, so it is argued, the effect of making the repugnancies 
dealt with in sub-sec. (l) identical with those dealt with°in sub. 
sec. ( 2 ). The construction contended for is opposed to the plain 
grammar of the sub-section, and there is nothing in the scheme of 
egislation laid down in the Act to indicate that Parliament 
intended it. As we have already seen, the enumeration of items in 
the three lists itself makes it far from improbable that conflicts of 
legislative provisions would arise in other fields no less than in the 
concurrent field; and there is no reason to suppose that Parliament 
intended to leave the former to the operation of S. 100 alone with 
its qualifications of ‘notwithstanding’ and ‘subject to’. Further if 
arhament had intended to provide in sub-sec. ( 1 ) of S. 107 for 
conflicts in the concurrent field alone, it could easily have done so 
by adopting the language of sub-sec. ( 2 ) which is unmistakably 
confined to action in the concurrent field. Nor can I agree that 
the expression subject to the provisions of this section’ in sub- 
cec. ( 1 ) has the effect of confining the conflicts dealt with in this 

doubt tfo V ° nfl ; Ct3 \ he C0UCUL ' reQt field. That expression no 
doubt refers to sub-sec. ( 2 ) which is confined to legislation in the 

concurrent field. Cut is the provision of this exceptional procedure 

either 0 w^not^ ^ T reaS ° n SUpposin ° thafc Parliament 

between Pm * * decided to **** possible conflicts 

or the exIrT 1- 'T*? * the «**" field and Federal 
, ‘ ° 1K ian in the concurrent field ? As we have 

TTsubject to thT 10 °’ th ° P ° WerS ° f the Pl ' ovincial legislatures 

u Teat x d t tiztT to that ™ ln sub - sec ' (i) 

Federal ww 7T f repu S nancies between Provincial and 

fields to which 10 fhe "conflTr With0Ut “ y reference to the 
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dials with repugnancies between Provincial legislation and the 

existing Indian law which has not been referred to in S. 100 and 

is here in the concurrent field only put on the same footing as 

Federal law irrespetive of whether this relates to its exclusive or 
the concurrent field.” 

It will thus be seen that, as already stated at the beginning of this 
Note, so far as the question of repugnancy between a State law and 
a law made by Parliament is concerned, the applicability of this 
article does not depend upon the laws falling in the Concurrent List-. 
This means that the words “with respect to one of the matters 
enumerated in the Concurrent List” govern only the words “any 
provision of an existing law and not the words “any provision of a 
law made by Parliament”. 

In so far however, as the passage from Dhalve J.’s judgment 
quoted above, makes cl. (l) of this article applicable to inconsistency 
between a Provincial law falling within the Provincial List and 
an existing Indian Law falling within the Concurrent List, the 
observations must be regarded as now no longer good law after the 

decision of the Privy Council in Merjliraj v. Alla Rakhiar (See 
Note 12.) 

In Atiqa Begam v. Abdul Maghni Khan? Iqbal Ahmad J.,. 
expressed his dissent from the Patna Full Bench referred to above 
and held that even in the case of a Federal law the question of 
repugnancy between such law and the Provincial law would be 
governed by sub-sec. (l) of S. 107 of the Government of India Act 
(corresponding to cl. (l) of this article) only where the conflicting, 
laws both fall within the Concurrent List. He observed as follows : 

Section 107 aftects the relations between the Federal 
Legislature and the Provincial Legislature where the laws passed 
by the two Legislatures are among the subjects in the Concurrent 
Legislative List and are repugnant to each other. It has no appli¬ 
cation to cases of repugnancy due to overlapping found between 
the Provincial List on the one hand and the Federal and the 
Concurrent Lists on the other. If such an overlapping exists in 


2. 1947 PC 72 (74) [AIR V 34 C 17] : 74 Ind App 12 : 1947 FCR 77 : 
ILR (1947) Kar PC 151 (PC). 

3. 1940 All 272 (277) [AIR V 27] (FB). 

[See also 1951 Punj 409 (410) (Pr 10) [AIR V 38 C 120] : 52 Cri L Jour 
886 (DB), Piara Kishen v. Crown. (In this case also the view was ex¬ 
pressed that this article would only apply where the Federal law fell 
within the concurrent field and not in the exclusive Federal field — 
Submitted that the view is not correct but on the facts of the case it 
seems that the Provincial law would be ultra vires as falling in pith 
and substance in the Dominion field and not the Provincial field.) 1 
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any particular case, the Provincial legislation will be ultra vires 

because of the non-obstante clause in sub-sec. (l) of S. 100, read 

with the opening words in sub-ss. (2) and (3) of S. 100. In such 

cases, the Provincial lagislation will fail not because of repugnance 

to Federal law but in consequence of being repugnant to the 
Constitution itself/' 


With great respect, the above passage seems to proceed on a 
complete ignoring of the well established principle that the non 
obstante clause of S. 100 of the Government of India Act 1935 
corresponding to Art. 246 of this Constitution, is to be invoked only 
as a last resort and that wherever possible the validity of Provincial 
legislation must be upheld in spite of the overlapping of the legislative 
entries by the application of the principle of pith and substance and 
incidental encroachment. On the application of the true principles of 
interpretation to the legislative entries (see commentary on Art 246) 
it will be found that there is ample scope for overlapping of Central’ 
and State laws, both of which so far as the competency of the respective 
Legislatures under Art. 246 (corresponding to S. 100 of the Govern 
mont of India Act (1935) is concerned, are absolutely intra vires 
’Ihe non obstante clause in S. 100 of the Government of India Act,' 
193 o, corresponding to Art. 246 is absolutely insufficient to resolve 
the conflict iu such cases, apart from the fact that to invoke the 
non obstante clause in such cases would amount to a violation of the 
established canons of interpretation of legislative powers of Federal 

lellation. with ^ to respective fields of 


Moreover if the above construction of cl. (l) of this article is 
not adopted, the question will arise whether the applicability of the 
doctrine of occupied field, already explained above, has been implied^ 
negatived by the provisions of cl. (1) of this article, which on the 

: T Ahmad ’ J l ^ criticised above! 

held would be inconsistent with the view which is now welltu££ 

«• “Pplicable to tho IT" ? S ?‘““ 

the Government of India Act 193 ' l ' V< ' entue;i bot h m 
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So, cl. (l) of this article cannot be held to have negatived the 
applicability of the doctrine of occupied field in India to State 
legislation which conflicts with Union legislation in matters not 
covered by the Concurrent List. Hence, whatever may be the correct 
view as to the interpretation of cl. (l) and as to question whether 
the words with respect to one of the matters enumerated in the 
Concurrent List, apply aLo to a law made by Parliament, it is 
clear that repugnancy between a law made by Parliament and a 
law made by the Legislature of a State will pro tanto invalidate 
the latter law e\en in cases where the conflicting provisions do not 
fall in the Concurrent List. 

It is submitted that there is no point in adopting a mode of 
construction of the clause which leads to a result at variance with 
general principles and which is not also required by the grammatical 
meaning of the language used in the clause. Hence, it is submitted 
that the better view of the construction of cl. (l) of the article is 
that as regards repugnancy between a Union law and a State law, 
the applicability of the clause does not require that the two laws 
must fall under the Concurrent List, and that the requirement as to 
the conflicting laws falling under the Concurrent List is only 
applicable to the question of repugnancy between a State law and an 
‘existing law.’ 

If it is held that neither cl. (l) of this article nor the doctrine 
of occupied field’ applies to repugnancies that arise between a State 
law which in pith and substance falls in the State List but encroaches 
incidentally on a matter in the Union List, and a Central law which 
in pith and substance deals with such matter, then the result would 
be that if the State law happens to be the later law, it will prevail 
over the Central law, so far as the State is concerned, but that if 
the Central law is the later law, it will prevail over the State law. 
Thus the question as to which of the conflicting laws should prevail 
would depend on which of them is the later law. The view that 
neither the doctrine of occupied field nor cl. (l) of this article would 
apply to such cases would not mean that there would be no 
liossibility of repugnancy in such cases as there would be no common 
field between the two laws. Such common field would be there 
because of the incidental encroachment of the State law on a Union 
subject. 

(For a full discussion of the question whether the applicability 
of the article is confined to repugnancies between laws falling in the 
Concurrent List, see Note 12.) 

As seen in Note 4, the authority of Parliament to make laws 
for Jammu and Kashmir even in regard to matters in the Union or 
Concurrent List is limited to matters which are specified by the 
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President under Art. 370. With regard to other matters the Parlia- 
ment has no authority to make laws for Jammu and Kashmir, even 
if the matter may come in the Union or the Concurrent List. A 
law of Parliament relating to such matters, therefore, will not be 
one which the Parliament is “competent to enact’’ within the 
meaning of cl. (l) of this article. Hence, where a law made by the 
Legislature of Jammu and Kashmir conflicts with such a law made 
by Parliament, the State law will prevail over the law of the 
Parliament notwithstanding the repugnancy 
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In the undermentioned case 5 of the High Court of Travancore 
Cochin, the Civil Procedure Code was assumed to bo a Central Ac 
for the purpose of this article. This view is obviously wrong, as th< 
Central Act contemplated by this article is an Act passed bj 
Parliament, while the Civil Procedure Code is obviously not such ar 
Act. The Code of Civil Procedure is an ‘existing law,’ within the 
definition in Art. 366, cl. (10). Inconsistency with such a law will 
invalidate the provisions of the State law only where the conflicting 
provisions fall under the Concurrent List. 

A law made by a Provincial Legislature before the commence. 

ment of this Constitution is not a “law made by the Legislature of a 

btate. Hence, repugnancy between such law and a law made by 

I arliament is not covered by this article. Such repugnancy is one 

between an existing law’ and a law made by Parliament and is not 

within the scope of this article. In this view, as submitted in 

Wote 2, the reasoning in the judgment of the Supremo Court in 

Zaverbhai v. State of Bombay 6 is open to criticism as not proceeding 
on a correct basis. (See Note 2.) ° 


(d) Civil Proce¬ 
dure Code. 


(e) Pre-Consti¬ 
tution Provin¬ 
cial Law. 


6. Repugnancy of State law to “existing law.” _ As se 

in Note 2, this article deals with the effect of repugnancy of 
btate law to two kinds of laws, namely, those made bv Parliame 
and those which constitute an “existing law” according to i. 

law”' r m A i R \ 3 ? 6 ’ Cl ' IU reSard t0 re P u g nanc y ^ “existii 

e app leability of the article depends on such law fallii 

under the Concurrent List. This is shown by the expression “wil 

spcct to one of the matters enumerated in the Concurrent List 

nch qualifies the expression “provision of an existing law” j 

' ' n SUCh Cases tho repugn ancy will make the State law vo: 
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to the extent of the repugnancy 1 in the absence of the President’s 

assent under cl. (2) of this article. (See for further discussion 
Note 12.) 


1 he provisions of S. 107 of the Government of India Act, 1935, 
were similar to those of this article. Under that section, a law made 
by the Legislature of a Province, which was inconsistent with an 
existing Indian law (the definition of which under S. 311 of the 
Act was similar to the definition of “existing law” under Art. 366 
cl. (10) of this Constitution) with respect to a matter in the Concurrent 
List was void to the extent of the repugnancy, 2 unless it had received 
the assent of the Governor-General or His Majesty under S. 107 
sub-sect. (2) (corresponding to cl. (2) of this article). 

An amending Act may not itself contain a provision which is 
repugnant to an existing taw” but may merely continue provisions 
which are so repugnant. Even in such cases, the provisions of this 
article will come into play and the amending Act, by which a 
previous repugnant law (which was temporary) is extended for a 

further period, would be affected by this article and would require 
lot its \ alklity the assent of the President.'^ 
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1. 1953 Trav-Co 41 (43) (Pr 4) [AIR V 40 C 15] (DB), Mathai Esthappan 

v. Mathai Anna. (Trav-Cochin Civil Courts Act, 1951, S. 20 conflicts 
with Civil P. C., S. 7 and is void to the extent of repugnancy_C. P. C. 

is treated as ‘Central’ Act. This is not correct. It is an ‘existing law.’) 

2. 1941 Mad 533 (535) [AIR V 28] : 42 Cri L Jour 793 (FB), Adilakshmi 

Ammal In rc. (Madras Prohibition Act, 10 of 1937 — Dangerous drugs 

being in the Concurrent Legislative List of the Government of India 

Act, and the Madras Abkari Act, 1886, and the rules framed there- 

undei being an existing Indian law permitting ganja to be possessed, 

the Madras Legislature could not by reason of the provisions of S. 107, 

Government of India Act, legislate to prohibit entirely the possession 

of ganja without reserving the measure for the consideration of the 

Govemoi -General or for the signification of His Majesty’s pleasure. 

The Madras Prohibition Act was not reserved for the assent of the 

Go/emor-General or for the signification of His Majesty’s pleasure 

and so the Madras Legislature had no power to interfere with the 

Madras Abkari Act so far as the possession of dangerous drugs was 
concerned.) 

3. 1953 Pat 14 (17, 21, 24) (Prs 6, 7, 18, 19, 28, 29) [AIR V 40 C 6] : ILR 
31 Pat 921 (FB), Mangtulal v. Radha Shyam. (Section 11 of the Bihar 
Buildings (Lease, P„ent and Eviction) Control Act, 1947, is repugnant 
to the provision of an existing law, viz. T. P. Act, 1882, with respect 
to one of the matters enumerated in List HI i.e. item 6 within the 
meaning of Art. 254 (1). Section 11 was therefore void to the extent 
of the repugnancy by reason of the circumstance that the Bihar 
Buildings (Lease, Rent and Eviction) Control (Amendment) Act, 1951, 
which extended the duration of the Principal Act beyond 14-3-52 and 
upto 14-3-1954 was not reserved for the consideration of the President 
and did not receive his assent under Art. 254(2).) 
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It has already been stated that the repugnancy contemplated by 
this article, in the case of an existing law, is repugnancy to an 
existing law dealing with a matter in the Concurrent List. It is 
obvious that inconsistency between the law made by a State 
Legislature and an “existing law” with regard to a matter in the 
State List will not affect the validity of the State law. Such 
repugnancy is not covered by this article, and the subject being one 
within the legislative competency of the State Legislature, the 
% alidity of the law made by the State Legislature must be held to be 
unaffected by the repugnancy and the previous law must, to that 
extent, be treated as modified, superseded or repealed. 

Suppose the inconsistency between the law made by a State 
Legislature and an existing law relates to a matter in the Union 


List. Will such inconsistency affect the validity of such State law ? 

The answer is ‘no,’ because it is only where an existing law deals 

uith a matter in the Concurrent List that an inconsistent State law 

is made void by this article in the absence of the President’s assent. 

It must be noted in this connection that an “existing law” dealing 

with a matter in the Union List must not be regarded as being 

equivalent to a law made by Parliament with regard to such matter. 

The mere fact that a law deals with a matter in the Union List is 

not sufficient to make it a law made by Parliament. Therefore, the 

considerations that would be applicable to inconsistency between a 

State law and a law made by Parliament with regard to a matter in 

the Union List, will not apply to the question of inconsistency between 

a State law and an existing law dealing with a matter in the Union 
List. 


Lhis proposition was conceded by Meredith, J., in Deonanclan 
Prosad v. Pam Prasad . 4 But placing reliance on the observations of 
Sulaiman, J„ in Subrahmanyan Chettiar v. Mutluswami Goundan , 5 
Meredith, J„ invoked tho doctrine of “occupied field” in such cases 
and held that the Provincial law would give way before the existing 
Indian law dealing with a matter in the Federal List. 0 It is submitted 
with respect that the views both of Meredith, J. and Sulaiman, J., 
are not correct. The doctrine of occupied field cannot be invoked in 
such cases as they do not involve any question of a competition 
between a Central Legislature and a Provincial Leg islature. The 

1 Compare— 19 d 2 Bom 16 (22) (Pr 15) [AIR V 39 C 2] (DB), State of 

om ay v. Hainan Santlal. (When an Act is passed extending the 

C Ur ^ !? n some law, it cannot be said that some new law is created. 
Lmied States v. Powers, (1938i 307 US 214 : 83 Law Ed 1215, Foil.) ] 

4 1944 Pat 303 (304) TAIR V 31] (FB). 

5. 1941 FC 47 [AIR V 28] (FC). 

^saP Pat 303 (3 ° 4> [AIR V 311 (FB, > £>eo Nandan Prosad v. Ram Pra- 


Article 254 
Note 6 
Pt. 4 



Article 254 
Note 6 
Pt. 7 


INCONSISTENCY OF CENTRAL AND STATE LAWS 

doctrine of occupied field is a concomitant of the larger doctrine of 
pith and substance and incidental encroachment and the doctrine of 
pith and substance with its concomitants postulates for its applicability 
a competition between a Federal Legislature and a Provincial 
Legislature and it would be erroneous to invoke the doctrine where 
there is no such competition, merely because a Provincial law conflicts 
v ith another law w T hich has not been passed by the Federal Legislature 
but deals with a matter in the Federal List . 

This view receives support from the judgment of their Lordships 
of the Privy Council in Prafulla Kumar Mnkherjee v. Bank of 
Commerce , Khulna .' In that case, the question w r as as to the validity 
of the Bengal Money-Lenders Act, 1940, the provisions of which, in 
so far as they related to promissory notes, were impeached as conflicting 
with the provisions of the Negotiable Instruments Act, 1881. Their 
Lordships pointed out that the Negotiable Instruments Act w T as not a 
“Federal law,*’ but an “existing Indian law’”. 

In so far as the inconsistency related to provisions falling within 
the Concurrent List, such inconsistency was cured by the Governor- 
General’s assent to the Bengal Act under cl. (2) of S. 107 of the 
Government of India Act, 1935 (corresponding to cl. (2) of this article). 

Then remained the question of repugnancy of the Bengal Act to 
the provisions of the Negotiable Instruments Act which dealt with 
matters in the Federal List (Item 28: cheques, bills of exchange, 
promissory notes and other like instruments) of the Government of 
India Act, 1935. 

As regards this question their Lordships have treated the matter 
as concluded by the fact that the Bengal Money-Lenders Act was, in 
pith and substance, a law r with respect to a matter in the Provincial 
List, viz., “money-lending and money-lenders” (Item 27) and hence 
was absolutely within the legislative competence of the Bengal 
Provincial Legislature although it incidentally encroached on a matter 
in the Federal List. 

By necessary implication, therefore, their Lordships held that 
where a Provincial Act w r as within the legislative competence of the 
Provincial Legislature as falling in pith and substance within the 
Provincial List, the fact that some of its provisions incidentally 
touched upon a matter in the Federal List and were repugnant to 
the provisions of an “existing Indian Law” (not a Federal Law), 
w r hich dealt with such matter, did not affect the validity of the 
provisions of the Provincial Act. 

In other words, in so far as the provisions of a Provincial Act 
conflicted with an “e xisting Indian Law” in regard to a matter in the 
7. 1947 PC 30 (62) [AIR V 34 C 14] : 74 Ind App 23 : 1947 FCR 28 : 
ILR (1947) Kar PC 161 (PC). 
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Federal List > the only question was that of the legislative competency 

of the Provincial Legislature. This means that in such cases, the only 

question is whether the Provincial law which impinges on the Federal 

List is, in pith and substance, covered by the Provincial List. Granted 

that the legislation is within the competence of the Provincial 

Legislature on this principle, the inconsistency of any of its provisions 

with any provisions of an “existing law” dealing with matters in the 

Federal List will be immaterial. To put the matter in other words, 

it may be stated by way of summing up of the rule-so long as there 

is no conflict with a law passed by the Federal or Central Legislature, 

a law passed by a Provincial or State Legislature which is within its 

legitimate field will not be invalid merely because it conflicts with the 

provisions of some prior law dealing with a matter in the Federal 

field. In such eases, the subsequent' State law will, so far as the 

particular State is concerned, operate as an implied repeal of the 

provisions of the earlier law with which the State law is inconsistent 

on the principle that the power to make a law on any subject includes 

the power to alter or repeal the previous law thereon. (See also 
Note 12.) 

. Where the conflict with the ‘existing law’ on a matter in the 

Union list arises from the fact that the State law deals directly, i. e , 

in pith and substance (and not merely incidentally) with such matter, 

the State law will be ultra vires the State Legislature as falling 
outside its allotted field. 

It is the settled law now that although cl. (l) of this article only 
refers expressly to the “existing law” being with respect to a matter 
n the Concurrent List, the clause will not apply unless the State law 
s also one with respect to a matter in the Concurrent List. As to a 
U discussion of this theory and its implications, see Note 12. 

See also the undermentioned decision. 8 

with!' “ I ;f W . madeb y Parliament.”—An “existing law” dealing 
h p 7 tter >“ toe Union List cannot be treated as a law made by 

a Stately? , t , h6pUrp0SG ° f th « article. Hence, inconsistency of 
aStetelawtosuch existing law” will not fall within the purview of 

8 (DB) 3 Ma^Sa ^' (P p rS ' 61 21) [AIR V 40 ° uTTTTj^lZl 

(Wazir C. J. and ShaJair rTv Sccrctar y. J & K Government. 
that repugnancy of a <*tatP t ^ CaSG Were not correct in thinking 
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this article. (See Note 6.) Nor will such a case fall under S. 107 of 

the Government of India Act, 1935, as that section is only concerned 

T\ith the repugnancy of a law made by a Provincial Legislature under 
that Act. 

Ihe law made by the Central Legislature under the Government 
of India Act, 1935, cannot be treated as a law made by the Parliament 
for the purpose of this article. Repugnancy of a State law to such 
law made by the Central Legislature under the Government of India 
Act will only amount to repugnancy to an “existing law” for the 
purpose of this article. Such a case will not fall under S. 107 of the 
Government of India Act, 1935, as that section only deals with 
repugnancy of law made by a Provincial Legislature under that Act. 

Repugnancy to the “Constitution” is not the same as repugnancy 
to a law made by Parliament. 1 

An order passed by a Union authority is not a Union law and 
repugnancy between such an order and another order by a State 
authority, both authorities deriving their powers uuder the same 
Central law, is not covered by this article. 2 

8. “Whether passed before or after the law made by the 
Legislature of a State.”—Even where at the time when the law is 
passed by a State there is no law in existence made by the Parliament 
to which the State law is repugnant but subsequently the Parliament 
passes a law to which the State law is repugnant, the repugnancy will 
invalidate the State law under this article. The same principle will 
apply where at the time when a law is passed by the Legislature of 
a State, it is repugnant to a law made by the Parliament in regard to 
a matter in the Concurrent List and the repugnancy is cured b} r the 
fact that the State law has received the President’s assent under cl. (2). 
If subsequently the Parliament makes a law which is inconsistent with 
the State law, the inconsistency would affect the validity of the State 
law. The subsequent law made by the Parliament may be an inde¬ 
pendent law or may be merely a re-enactment of the previous law, 
repugnancy to which was cured by the President’s assent. The re¬ 
enactment of the previous law may be by way of an amendment of such 
law. If tho law of the Parliament in the amended form conflicts with 
the State law, the repugnancy will invalidate the State law pro tanto, 
notwithstanding the fact that the repugnancy of the State law to the 
Parliamentary law in the original form was cured by the President s 
assent under cl. (2). The principle that the President’s assent under 
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1. 1950 Pat 265 (278) (Pr 58) [AIR V 37 C 67] : ILR 29 Pat 335 : 51 Cri 
L Jour 1081 (DB), BrahmesJuvar Prasad v. State of Bihar. 

2. 1951 Punj 409 (410) (Pr 9) [AIR V 38 C 120] : 52 Cri L Jour 886 (DB) 
Piara Kishcn v. Crown. 
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cl. (2) cannot cure future repugnancies has been expressly enacted in 
the form of Proviso to cl. (2). (See also Note 22.) 

Where the repugnancy of a Provincial law to a Federal law was 
cured by the Governor-General’s assent under sub-sec. (2) of S. 107 
of the Government of India Act, 1935, and, after the coming into force 
of the Constitution of 1950, the original Federal law was amended 
by Parliament and such amendment introduced a fresh repugnancy 
between the Provincial law and the amended Federal law, the matter 
would not come either under this article or under S. 107 of the Govern¬ 
ment of India Act, 1935. The reason is that this article contemplates 
repugnancy between the law made by the Legislature of a State and 
a law made by Parliament, and repugnancy between a law made by 
a Pio\incial Legislature under the Government of India Act, 1935, 
and a law made by Parliament is not within the purview of this 
article. Similarly, S. 107 of the Government of India Act, 1935, will 
not cover the case because that section will only apply to repugnancy 
between a Provincial law and a law made by the Central Legislature 
under the Government of India Act of 1935. In this view as sub- 
nutted in Note 2, the judgment of the Supreme Court in Zavcrbhai 
v. State of Bombay, 1 in which this article was applied to the resolution 
of the inconsistency between a Provincial law of the Bombay Legisla¬ 
ture under the Government of India Act, 1935, and the law made by 
Parliament under the Constitution of 1950, amending a law of the 
Central Legislature under the Government of India Act of 1935, is, to 
that extent, open to criticism as not proceeding on a correct basis.' 

9. Law made by Legislature of a State. _ This article, as 
already noted in Note 2, deals with the repugnancy of a State law to 
a law made by Parliament or to an “existing law.” Under S 107 of 
the Government of India Act, 1935, also, the repugnancy dealt with 

was that between a Provincial law and a Federal law or an “existim* 
Indian law” as defined in S. 311 of the Act. 

The words used in this article to describe a State law are a “law 
made by the Legislature of a State.” Obviously, the reference is to a 
aw made by the Legislature of a State constituted under the republican 
Constitution of 1950. A law made by a Provincial Legislature prior 
° the coming into force of the Constitution will clearly not be covered 
b.v the expression “law made by the Legislature of a State.” Such a 
law would be an existing law” as defined in Art. 3GG cl. (10). In 
consistency between such a law and the law made by Parliament will, 
ide ore, clearly be a subject not covered by this article. While this 
cot ea s with the repugnancy between a law made by the Lerjisla - 
trcj) / a State and an “existing law,” it does not deal with the 
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repugnancy between a law made by Parliament and an existing law. 

In this view, as submitted in Note 2, the judgment of the Supreme 

Court in Zaverbhai v. State of Bombay f is open to criticism as not 
proceeding on a correct basis. 

Section 107, the corresponding provision in the Government of 
India Act, 1935, also did not cover the case of repugnancy between a 
law made by the Central Legislature under that Act and an “existing 
Indian Law as defined in that Act (which definition was similar to 
the definition of existing law under Art. 366 cl. (10)). The expression 
Provincial Law” in S. 107 of the Government of India Act of 1935, 
which corresponded to the expression “law made by the Legislature 
of a State in this article, also was confined, according to the defini¬ 
tion of the expression in S. 311 sub-sec. (2) of the Act, to a law made 
by the Provincial Legislature constituted under the Government of 
India Act , 1935. Hence, a law, made by a Provincial Legislature before 
the coming into force of that Act, would only be an “existing Indian 
law” for the purposes of S. 107 of the Government of India Act, 1935. 
The inconsistency between such law and a Federal law, that is, a law 
passed by the Central Legislature under the Government of India Act, 
1935, was not within the purview of S. 107 of the Government of India 
Act. Such inconsistency could not, therefore, be resolved under the 
provisions of S. 107 of the Act but should be resolved in accordance 
with the general principles relating to the construction of statutes. 2 

On the same reasoning, an inconsistency between a law passed 
by a Provincial Legislature before the commencement of this Con¬ 
stitution and an “existing law” as defined in Art. 366 cl. (10) would 
not be a repugnancy between “a law passed by the Legislature of a 
State” and an “existing law” for the purpose of this article. Such 
repugnancy would be between two “existing laws,” a matter which is 
not provided for by this article. Similarly, under S. 107 of the Govern¬ 
ment of India Act, 1935, also the repugnancy between a law passed 
by a Provincial Legislature before the coming into force of the Act of 
1935 and an “existing Indian law” as defined in that Act fell outside 
the purview of S. 107. In such cases, the repugnancy would be one 
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1. 1954 SC 752 (753, 757) (Prs 7, 8, 9) [AIR V 41 C 174] : 1955 SCR 799 : 
1954 Cri L Jour 1822 (SC). (In this case inconsistency between a law 
passed by the Bombay Provincial Legislature under the Govt, of India 
Act, 1935, and a law made by the Parliament was resolved by apply¬ 
ing this Article.) 

2. 1951 Orissa 1 (5, 6) (Pr 14) [AIR V 38 C 1] : 52 Cri L Jour 43 (SB), 
Ramachandra v. President, Dist. Board , Ganjam. (Conflict between 
Madras Local Boards Act, 1920 and the Motor Vehicles Act, 1939 
(Central Act) could not be resolved by applying S. 107, Govt, of India 
Act, 1935.) 
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between two “existing Indian laws,” which was a matter not covered 

by S. 107. 3 

The definition of an “existing law” in Art. 366 cl. (10) includes 
inter alia orders * But the expression “law made by a Legislature of 
a State” or “law made by Parliament” will not include orders. Hence, 
the repugnancy between an order passed by a State authority and 
another order passed by a Union authority, both of whom are acting 
under powers delegated under a Union law is not a repugnancy between 
a law passed by the Legislature of a State and that passed by Parlia¬ 
ment. In other words, a repugnancy merely between two orders, one 
of which is passed by a Central authority and another by a State 
authority cannot be resolved by having recourse to this article. 5 

The expression “law made by the Legislature of a State” will 
include the entire statute as well as individual provisions of a statute. 6 

3. 1951 Nag 317 (319) [AIR V 38 C 95] : ILR (1950) Nag~898, Thakurdas 
v. Motibhai. (C. P. and Berar Religious and Charitable Trusts Act, 
1937 was passed before the coming into force of the Government of 
India Act, 1935, on 1-4-1937 — Repugnancy between above Provincial 
Act and Central Act, Charitable and Religious Trusts Act 14 of i9->o 
was not covered by S. 107 of the Govt of India Act, 1935 ) 

4 195i Nag 94 (118) (Pr 173) [AIR V 38 C 22] : ILR (1951) Nag 563 
(FB), Laxmibai v. State of Madhya Pradesh. (Per Mudholkar J.: The 
C. P. & Berar Letting of Houses and Rent Control Order, 1949 , what¬ 
ever its effect be by virtue of the provisions of the C. P. and Berar 
Regulation of Letting of Accommodation Act, 1946, cannot be classed 
as a Provincial law for the purposes of S. 107(2), Govt, of India Act 
Accordingly, it was not necessary to reserve this order for the consi¬ 
deration of the Governor-General and to obtain his assent thereto 

s s said to be invaiid for want ° f such assent: air ’ 

1951 Pun] 409 (410) (Pr 9) [AIR V 38 C 120] : 52 Cri L Jour 886 (DB) 
Pmra Kishen v Crown. (Section 107, Govt, of India Act comes into 
Play if and only if there is an inconsistency between a Dominion law 
a rovmcial law; the help of the section cannot be invoked when 
there is no conflict between two competing statutes and when the con- 

both I?, 011 10 tW ° ° rders issued ** two ^dependent authorities, 

authority.^ 6XerCiSe ° f the P0Wers delegated to them by another 

5 886 9 (DB,'P-° 9 ( i“* 411) (PrS 9 ’ 10) CAIR V 38 C 12 °i : 52 Cri L Jour 
Cloth and vam V ' Cr0Wn - (A conflict between the E. P. Cotton 
P ovii^S S™ 6 ° f Movement > 0r der, 1948, issued by the 

and the C0tt0n Textiles (Control of Move- 

emment of India" ’ by the TextUe Commissioner of the Gov- 

r . ’ cann °t be resolved by a reference to S 107 of the 

ot “>», order Paesed by the Textile Comrwl! 

Law nor m Y th ° f lmaglnation b e deemed to be a Dominion 

thC East p “ lab ° rto »' be deemed to be a Prm 

Von VWlor/rt 31 ' IAIR V c >«) : ItR (1949) Mad 377 : 

(S ), Narayanaswami Naidu v. Inspector of Police. 
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10. Ordinance by State Governor —Under Art. 213, power 
has been conferred on the Governor of a State to promulgate 
Ordinances during the recess of the Legislature. An Ordinance 
promulgated by the Governor of a State has under that article the 
same force and effect as an Act of the Legislature of a State. The 
provisions as to repugnancy contained in this article are, therefore, 
applicable also to an Ordinance promulgated by a State Governor. In 
other words, a State Governor has no power to promulgate an 
Ordinance which is repugnant to a law made by Parliament or to an 
existing law’ with respect to a Concurrent subject except that such 
repugnant Ordinance would be valid if it related to a matter in the 
Concurrent List and had been promulgated after obtaining the 
previous instructions of the President. In the case of an Act of a 
Legislature of a State which deals with a matter in the Concurrent 
List and is repugnant to an Act of Parliament or to an existing law 
dealing with such a matter, it would be necessary for the purpose of 
validating the law passed by the State Legislature, to reserve it for 
and obtain the President’s assent. But this formality of reservation 
for President’s assent is, under Art. 218, cl. (3), Proviso, dispensed 
with in the case of an Ordinance by a State Governor which is 
promulgated after obtaining the previous instructions of the President, 
which previous instructions are made necessary 1 under Art. 213, 
cl. (l), Proviso (c). 

It is not necessary that the instructions received from the 
President must be published in the Official Gazette, for the validity 
of an Ordinance. 3 

(See also Art. 213, Notes 4 and 7.) 

11, Existing law. — The article makes repugnancy to an 
existing law a matter which will invalidate a law made by the 

1942 Cal 587 (591) [AIR V 29] (DB), Bir Bikram Kishore v. Tafazzal 
Hossain. (The expressions “Provincial Law” and “existing Indian Law” 
in S. 107, do not necessarily mean and refer to any entire statute.) 

1942 Cal 429 (433) [AIR V 29] (DB), Satish Chandra v. Sudhir Krishna. 
(Bengal Council Act 18 of 1940 which enacted new S. 168A of Bengal 
Tenancy Act (1885) is Provincial Law as defined by S. 311, Government 
of India Act, 1935.) 
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1. 1951 Nag 94 (97) (Pr 19) [AIR V 38 C 22] : ILR (1951) Nag 563 (FB), 
Laxmibai v. State of Madhya Pradesh . 

1949 Nag 16 (17) (Pr 6) [AIR V 36 C 10] : ILR (1948) Nag 785 : 50 Ori 
L Jour 84 (DB), Raonakali Roshanali v. Emperor. (C. P. and Beiar 
Criminal Procedure Code (Amendment) Ordinance (II (2) of 1948 ) — 
Assent of Governor-General is deemed to have been given by virtue of 
Ss. 88(1) (b) (iii) and 88 (3), Government of India Act (1935). ) 

2. 1951 Nag 94 (93) (Pr 15) [AIR V 38 C 22] : ILR (1951) Nag 563 (FB), 
Laxmibai v. State of Madhya Pradesh . 



inconsistency of central and state laws 

Legislature of a State, where the existing law relates to a matter 

of a s'ta^r" 6 ^' L f f , UDleSS the lftw made b y the Legislature 
of a State has received the assent of the President under cl. (2). The 

erm existing law has been defined in Art. 36G, cl. (10) as follows : 

Existing law’ means any law, ordinance, order, bye-law 

Con n 7 u P T d ° r madC bef0l ' G thG commen cement of this 
Constitution by any Legislature, authority or person having power 

to make such a law, ordinance, order, bye-law, rule or regulation.” 

Section 107 of the Government of India Act, 1935, also contained 

a provismn similar to that under this article, and made the repug. 

cy o a Provincial law to an ‘‘existing Indian law” with respect to 

a subject in the Concurrent List, a matter which would pro tanto 
invalidate the Provincial law. 

The definition of an “existing Indian law” in Sec 311 

“ the' difi , G 7 e ™ me "‘ fc** Act •» »>» worded similarly 
to the definition of existing law” in Aut. 3(1(1, cl. (10) ol this 

Constitution and ran as follows : 

Existing Indian Law’ means any law, ordinance order 

men Tv * ” "f U ‘f ““ « —e W*» the commence.' 

ent Part III of this Act by any Legislature, authority or 

person in any terntories for the time being comprised in British 

I d , ’ b . lg , a LeglSlature ’ authorit y or person having power to 
make such a law, ordinance, order, bye-law, rule or regulation.” 

As both the definitions show, the term “existing law” refers onlv 
to statutory law passed before the commencement of the Constitution 
Hence, where a statute is not in force in a certain area but the 
prmcples of law as enacted in the statute have been held applicable 
that area, such prmcples will not constitute existing law and 
repugnancy to such principles will not invalidate the law made by a 

percotTlwiite ZZ7 Cy °n“ UW 4 ' S ‘“ tC L<, sisl*(utc to 
L. The ,,, W W '“ " 0t «•*» “» validity of the State 

the administration Vonsttee °‘ <* 

will not make Hindu li„., , ‘ b “f 1 011 provisions 

as required by the definition of * leglslafclve aufchorit y 

---- n existing law in Art . 366, cl. (lO). 3 

1. 1942 FC 27 (31) [AIR V SffFcf ~M 7 % 11 
Act not applicable in most * ft? 1 Ra} v ‘ Allah Rakhia • (T. F. 

Mortgaged Lands Act, 1938 , canno? bT2£^ L^u^o X. £ 

Cri L Jour 147 ^ Em^or. 1 ^ B ° m 631 : 50 


Article 254 
Note 11 
Pt. 1 



INCONSISTENCY OF CENTRAL AND STATE LAWS 


Article 254 
Note 11 

Pt« 3 


(i) Introduc¬ 
tory. 


The law passed by the Provincial Legislature under the 

Government of India Act, 1935, will clearly be an existing law for 

the purpose of this article and where it relates to a subject in the 

Concurrent List, the Legislature of a State under this Constitution 

cannot make any law dealing with the same subject and inconsistent 

with the previous law, without obtaining the assent of the President 
under cl. (2). 

So, the term existing law’* will include a law made by a 
Native State’’ prior to the Constitution. 3 


So also, a law made by the Central Legislature under the 
Government of India Act, 1985, will only be an “existing law” for 
the purpose of this article. Repugnancy to such law will, therefore, 
affect the validity of a law made by the State Legislature only where 
the inconsistent laws fall under the Concurrent List, and not 
otherwise, while inconsistency of a law made by the State Legis¬ 
lature with a law made by the Parliament under this Constitution 
will invalidate the State law, even if the repugnancy relates to 
matters outside the Concurrent List. (See Notes 5 and 12.) 


12. “With respect to one of the matters enumerated in 
the Concurrent List.” — It has already been seen in Note 2 that 
the article makes a distinction between a law made by Parliament 
and an existing law” with regard to the circumstances under which 
ail inconsistent State law will be rendered void by the repugnancy. 
In the case of repugnancy to a laio made by Parliament , the only 
condition imposed is that the law must be one which the Parliament 
is “competent to enact”. But in the case of an existing law, the 
repugnancy will not affect the validity of the State law unless the 
existing law is with respect to one of the matters enumerated in the 
Concurrent List. 


(br Existii 

law must 


to concurrent 
subject. 


The above view raises the question as to the true effect of the 
words “with respect to one of the matters enumerated in the 
Concurrent List”, which occur both in cl. (l) and cl. (2) of the article. 


I See also 1941 Mad 533 (535) [AIR V 28] : 42 Cri L Jour 793 (FB), Adi - 
lakshmi Ammal In re. (Madras Prohibition Act (10 of 1937) S. 4(lHa) is 
completely ultra vires the Provincial Legislature in so far as it relates to 
dangerous drugs by reason of S. 107 of Govt, of India Act, as it is re¬ 
pugnant to Madras Abkari Act as amended and the rules framed 
thereunder, and as it had not been reserved for assent of Governor- 
General.) ] 

3. 1953 Trav-Co 19 (23) (Pr 5) [(S) AIR V 43 C 5] : ILR (1955) Trav-Co 
741 (FB), P. M. Bramadathan Nambooripad v. Cochin Devaswom 
Board. (Argument advanced was that ‘existing law’ only included 
Central Legislation and not a State enactment like Act 1 of 1081 (M.E.) 
or Ordinance No. 9 of 1124 (M. E.) — Argument rejected as clearly un¬ 
tenable in view of Art. 366.) 
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As regards cl. (l) it is obvious that these words qualify the 

morels immediately preceding them, namely, “any provision of an 

existing law, so that it is manifest that in the case of repugnancy 

of a State law to an existing law, such repugnancy will not affect 

the validity of the State law, unless the existing law or provision 

thereof (to which the State law is repugnant), is with respect to a 
matter in the Concurrent List. 

But the question is whether the words “with respect to one of 
the matters enumerated in the Concurrent List” govern also the 
words "any provision of a law made by Parliament which Parliament 
is competent to enact”. As regards this question, the structure of 
the sentence clearly shows that the words “with respect to one of 
the matters enumerated in the Concurrent List” apply only to an 
existing law and not to a law made by Parliament. The word ‘to’, 
which is used twice in the sentence, that is, both before “any provision 
of a law made by Parliament” and “any provision of an existing 
law” indicates clearly that “law made by Parliament” and “existing 
law are treated distributively as separate entities, each with its own 
qualifications and not collectively as having a common qualification. 
In the case of a law made by Parliament the qualification is that 
the law must be one which Parliament is competent to enact. In 
the case of an "existing law”, the qualification is that it must be 
one with respect to one of the matters enumerated in the Concurrent 
List, so that the qualification as to the law being with respect to 
a matter in the Concurrent List is applicable only to an “existing 
law” and not to a law made by Parliament. Hence, a State law 
which is repugnant to a law made by Parliament will be void to the 
extent of the repugnancy under cl. (l), although the repugnancy 
may relate to a matter not in the Concurrent List but in the Union 
ist, and although if the repugnancy had been to an existin'* law it 
would not have affected the validity of the State law. 

fho opinion that the grammatical construction of cl. (l) of the 
article militates against the proposition that even in the case of 
repugnancy to a Central law, such repugnancy will affect the validity 

maUer in tl 6 r" °' 7 Wh ° re th ° Gentml is ™th respect to a 

the Patm H f°p CUrrent LiSt ’ h “ S alS ° beGn jessed.by Dhavle, J„ of 

1 atna High Court in Sadanand Jka v. Aman Khan} (See Note 5). 

bo till m°' G n U f rUCti ° U WCr ° n0t adoptcd - the rc sult will 
bo that 1.(1) would be speaking of a law “which Parliament is 

potent to enact with respect to one of the matters enumerated 
m the Concurrent List.” This result would be anomalous as it would 
imply jhat Parliament is competent to enact laws o nly with respect 
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(d) Clauses (1) 
and (2) com- 
pared. 


inconsistency of central and state laws 


to some of the matters enumerated in the Concurrent List, while 

Parliament is competent to enact laws with respect to all matters 
enumerated m the Concurrent List. 

Another factor which supports the above construction is the 

presence of a comma after the word ‘enact’ in cl. (l), while there is 

no comma after the words ‘existing law’ in that part of the clause. 

there had been a comma after the words “existing law” it would 

ave been possible to argue that the words “with respect to one of 

the matters enumerated in the Concurrent List” governed both “law 

ma e by Parliament which Parliament is competent to enact" and 
any provision of an existing law.” 

„ . nvVw “ n " eCti0U ifc ma ^ be u °ted that in the corresponding 
/O' of the Government of India Act, 1935, there is no comma 
after the words “which the Federal Legislature is competent to 
enact . The comma was perhaps inserted in this article to obviate 
any doubt in this respect and to make it clear that the words as to 
the law being in the Concurrent List do not apply to a Central law. 
As pointed oufc^by Mukherjea and Das, JJ„ in Aswini Kumar v. 
Arabmda Bose, 2 when a statute is carefully punctuated and there is 
doubt about its meaning, weight should be given to the punctuation. 
Lvidently, the Constitution-makers wished to make it clear that views 
like those of Iqbal Ahmed, J., in Atiqa Begum v. Abdul Moghul 

(quoted in Note 5) would not be correct under the new Constitution, 
(bee also Note 5.) 


A comparison of the language used in cl. (l) with that used in 

cl. (2) will further support the construction of cl. (1) which has been 

put forward above. It will be noted that in cl. (2) the word “to” 

after the word repugnant is used in a collective sense and not in a 

disti ibutive sense as in cl. (l). The word occurs only once, that is, 

before the words “the provisions of an earlier law made by Parliament” 

and not again before the words “an existing law”. This shows 

that earlier law made by Parliament” and “existing law” constitute 

one single^quantity for the purpose of the qualification conveyed by 

the words “with respect to that matter” which follow immediately 

after the words “existing law”, 'and that this qualification is not 
meant only for “existing law”. 

The words “with respect to that matter” relate back to the 
words with respect to one of the matters enumerated in the 
Concurrent List, which occur in the previous part of the clause. 
Hence, for the purpose of the applicability of cl. (2) it is necessary 
that both the law made by Parliament and the existing law, to 
which the State law is repugnant, must be with respect to a matter 

2. 1952 SC 369 (383) (Pr 57) [AIR V 39] : 1953 SCR 1 (SC). 

3. 1940 All 272 (277) [AIR V 27] (FB). 
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in the Concurrent List. ! In other words, the curative provisions of 
cl. (2) cannot be resorted to for the purpose of curing the repugnancy 
of a State law to a previous Union law unless such Union law is 
with respect to a matter enumerated in the Concurrent List. Thus 
so far as the curative provisions of cl. (2) arc concerned , an earlier 
law made b y Mameut and “an existing law” stand on the same 
footing. The repugnancy of a State law, whether it is to such earlier 
haw of Parliament or to an existing law, can only be cured under 
cl. (2) if the conflicting provisions fall under the Concurrent List * 
This is in sharp contrast to the situation under cl. (1) which makes 
a distinction between cases in which the repugnancy of the State 

law is to a law made by Parliament and those in which such 
repugnancy is to an existing law, as explained above. 

Thus, in the case of repugnancy of a State law to a law made 

hj Parliament such repugnancy will, under cl. (l), prima facie affect 

the validity of the State law in all cases. But such repugnancy can 

be cured by the application of cl. (2) only in some of those cases 

namely, those in which both the law made by Parliament and the 

State law in question are with respect to a matter in the Concurrent 
List. 

But in the case of a repugnancy of a State law to an "existing 
law, such repugnancy will invalidate the State law under cl (1) 
only where the existing law is with respect to a matter in the 
Concurrent List. This means that so far as the question of the 

existing law being with respect to a matter in the Concurrent List 
is concerned, there is no difference between cl. (1) and cl. (2). 

Thus, with regard to the qualification as to a law dealing with 

a matter in the Concurrent List, the following propositions emerge 
irom the above discussion. : 

For the purpose of cl. (l), the above qualification does not apply 
o a aw made by Parliament, but applies only to an existing law 
Bu for the purpose of cl. (2), the above qualification applies both to 
made by I arliament and an existing law. 

uualiW qUe f i0 V hen ai ' iSGS aS t0 the Placability of the above 
qualification to a law made by the Legislature of a State. 

,/f r e fu ldS , thlS question ’ ifc i9 manifest on the face of cl. (2) 
self that the clause applies only to cases in which the law made by 
the Leg* a t U r e of a State is with regpect to a> matter m J 

T “ l ™ nt LlSt ’ aS the clause expressly refers to “a law made by the 

enmn r ^ . with *> one of the matters 

— e in e oncurrent list.” Hence, the curative provisions 
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Piarl vSlm! ^ V 38 0 120] : 52 Cri L Jour 886 (DB b 
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(g) Position 
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(h) As regards 
repugnancy to 
Union law. 
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of cl. (2) will only apply where both the State law and the law of 
1 arliament or existing law, as the case may be, are w r ith respect to a 
matter in the Concurrent List. 

But as regards cl. (l) the expression “law made by the Legislature 
of a State in that clause is not expressly restricted by any qualifica¬ 
tion. Hence, the question arises whether for the purpose of cl. (l), 
the law made by the Legislature of a State must be with respect to a 

matter in the Concurrent List in order to attract the applicability of 
that clause. 

On this question, it may be stated at once that so far as 
repugnancy to a law made by Parliament is concerned, the applica¬ 
bility of cl. (l) does not depend upon the State law being with respect 
to a matter in the Concurrent List. 5 6 


(i) As regards 
repugnancy to 
“existing law.” 
—S t a t e law 
must be with 
respect to matter 
in Concurrent 
List. 


It has already been seen above that the applicability of cl. (1) 
to a matter of repugnancy between a State law and a law made by 
Parliament does not depend upon the laio made by Parliament being 
with respect to a matter in the Concurrent List. Thus, so far as 
the question of repugnancy of a State law to a law made by 
Parliament is concerned, cl. (l) will apply, although either or both 
of the conflicting provisions are with respect to a matter outside 
the Concurrent List. 

But where the impugned State law is repugnant to an “existing 
law," it is now the settled law 0 since the decision of the Privy 


5. 1S54 Orissa 186 (Prs 6, 7) [AIR V 41 C 55] : ILR (1954) Cut 504, H. 
NaiJc v. Kanliu Charan Das. (Banking Companies (Amendment) Act, 
1953, which amends Banking Companies Act, 1949, which falls under 
List I, Item 43, prevails against Orissa Estates Abolition Act (1 of 1952) 
which falls in State List, Item 36 and Concurrent List, Item 42.) 

[See 1954 Punj 241 (Pr 10) [AIR V 41 C 118] (DB), Sadhu Singh v. Finan¬ 
cial Commissioner. (East Punjab Requisitioning of Immovable Property 
(Temporary Powers) Act, 48 of 1948, S. 2 (as amended by E. P. Act XI 
of 1951) which is held to fall in Provincial List, Entry 9, Govt, of India 
Act, 1935, (now List II, Item 36) is not repugnant to Central Act, Admi¬ 
nistration of Evacuee Property Act, 1950, which is covered by List III. 
Entry 41. Note : It must be noted that although it is held that as a 
fact there is no repugnancy between the two laws, it is not on the 
ground that there can be no repugnancy between a State law dealing 
in pith and substance with a matter in the State List and a Central 
Law which falls under List III, nor on the ground that cl. (1) of this 
Article does not apply to such a case.) ] 

6. 1950 FC 59 (62) (Pr 10) [AIR V 37 C 5] : 1949 FCR 693 : ILR 29 Pat 
185 : 51 Cri L Jour 921 (FC), Lakhi Narayan Das v. Province of Bihar. 
(It is settled by the decision in AIR 1947 PC 72 (PC) that when the Pro¬ 
vince acts solely within its powers under the Provincial List without 
relying on any power conferred by the Concurrent List no question of 
repugnancy under S. 107, Govt, of India Act, 1935, would arise.) 
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Council in Ateghraj v. Allah Rakhia? that the repugnancy would 
not affect the validity of the State law under cl. (1) unless the State 
law is with respect to a matter in the Concurrent List. 


That case related to the validity of the Punjab Restitution of 
Mortgaged Lands Act, 4 of 1938, which tvas impugned, inter alia, as 
bemg repugnant to various provisions of “existing Indian law,” 
relating to matters in the Concurrent List. The ground of attack 
was under S. 107 of the Government of India Act of 1935. But the 
arguments on both sides proceeded on the hypothesis that the 
provisions of that section would only apply if in enacting th e 

19o0 Pat 35 (38) (Pr 15) [AIR V 37 C 141 : ILR 28 Pat 782 : 51 Cri L 
Jour 300 (DB), Bhutnath v. Province of Bihar. 

• CSee 1954 Ra J 252 (254 - 255 > [AIR V 41 C 791 : ILR (1954) 4 Raj 958 (DB), 
Milap Chand v. Dwarka Das. (Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950) — Contention was raised that as impugn¬ 
ed Act was one under List II, it could not be impugned for repugnance 
to existing law under List III. Held that the Act came under List III). 1 
[But see 1955 Pat 1 (30) (Pr 20) [ (S) AIR V 42 C 11 : ILR 33 Pat 890 
(SB), Brij Bhukan v. S. D. O. Siwan. (Bihar Land Encroachment Act 
(1950) falls in pith and substance in State List but is bad for repug¬ 
nancy to Limitation Act, which is an "existing law" with respect to a 
matter in the Concurrent List.) ] 

Note : Although this view accords with the view which is being urged 
in this Note as being the correct view, the decision has to be charac¬ 
terised as being wrong as it goes against the law as established by the 

Privy Council in Megh Raj v. Allah Rakhia, AIR 1947 PC 72 (PC) _ 

It has to be pointed out that there is no reference in the judgment to 
this binding authority on this aspect of the case, though the case is 
referred to in another connection, nor to another binding authority on 

the same aspect, viz., Lalchi Narayan v. Province of Bihar (AIR 1950 
FC 59 (FC). 


T 7 , of } 6 ’ 7 ’ 10) [AIR v 34 c G : ILR (1947) 1 Cal 537 (SB), Mat 
LaZ S/m/i v. Chandra Kanta Sarkar. (Although it is held in this cas 
that actually there is no repugnancy between the Beng. Agricultura 
ebtors Act and the Civil P. C., it recognizes the possibility of a repug 

*7 n< : y 1 T et ! /een a Provincia l la w with respect to matter in the Pro 
cial List and “existing Indian law” with respect to matter in thi 

L J St -7 But this view must be treated a s not good law ii 
1947 ° f c f 2 e ( d p e ™}™ of the R C. in Megh Raj v . Allah Rakhia (All 

7 prR 7 77 C - 7 tt d 4 1 1^1 (PrS 12 ’ 20) [AIR V 34 C 17] : 74 Ind Apn 12: 194' 
i CR 77 . ILR 1947 Kar (PC) 151 (PC). 

l ma „! 9 R?hf a rw ^ - [AIR V 261 (DB) ' Muhammad Yunus v. Champa. 
pp dec 7 0n though prior to the PC decision in AIR 194' 

L u (PC) falls within the principle approved by that decision) ]. 

[ Bahadvr (49) [AIR V 33 C 14] (DB) - U day chand Mahatal 

v. Ajti Kumar Roy, (a case of repugnancy does not arise il 

( , S ^f c . 0 Provincial Legislation encroaches upon any field othei 

rnmc ?, f the *f rovmcial Legislature. Section 168A, Beng. Ten. Act 

c p p W d° Prov. List and no question of repugnancy tc 

for ^ i Can ? nSS> thou Sh under S. 168A, landlord holding decree 

SLr n, f Can only sel1 th e tenure in arrears and not any 

other property of the judgment-debtor.) ] 
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(j) State law 
covered in pith 
and substance 
by State List is 
not bad for 
repugnancy to 
‘existing law.’ 
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impugned law the Provincial Legislature had acted in exercise of its 
powers under the Concurrent List and not the Provincial List. 
Lord Wright, in delivering the judgment of the Board, approved of 

this assumption as being the correct approach to the question of 
repugnancy. Said his Lordship : 

“Thus both parties rightly construed Section 107 as having no 

application in a case where the Province could show that it was 

acting wholly within its powers under the Provincial List and was 

not relying on any power conferred on it by the Concurrent 
List.” 

It has already been seen in the Commentary on Art. 246 that 
in order to determine whether a piece of legislation is “with respect 
to a matter in one or other of the three Legislative Lists, the pith 
and substance of the legislation must be looked at. Hence, in order 
to see, for the purpose of this article, whether the law made by the 
Legislature of a State is with respect to one of the matters enumerated 
in the Concurrent List, the pith and substance of the law must be 
treated as the deciding factor. A law which, in pith and substance, 
falls within the State List will not be a law with respect to a matter 
in the Concurrent List, although it may incidentally deal with such 
matter. Hence, on the principle laid down by the Privy Council in 
Meg hr a j v. Allah Rakhia , 8 with reference to the corresponding 
S. 107 of the Government of India Act, 1935, a State law, which, in 
pith and substance, is covered by the State List, will not be void for 
repugnancy under cl. (l) of this article, although it may incidentally 
touch upon a matter in the Concurrent List and be inconsistent with 
some provision of an existing law with respect to that matter. 9 

8. 1947 PC 72 [AIR V 34 C 17] : 74 Ind App 12 : 1947 FCR 77 : ILR 
(1947) Kar (PC) 151 (PC). 

9. 1950 FC 59 (32, 64) (Prs 10, 15) [AIR V 37 C 5] : 1949 FCR 693 : ILR 

29 Pat 185 : 51 Cri L Jour 921 (FC), Lakhi Narayan Das v. Province of 
Bihar. 

1955 Mys 65 (74) (Pr 29) [ (S) AIR V 42 C 24] : ILR (1955) Mys 43 (FB). 

H. R. Patel v. Venkatalakshamma. (Per Vasudevamurty J.). 

1949 Cal 1 (9) (Pr 38) [AIR V 36 C 1] : 50 Cri L Jour 1 : ILR (1949) 2 
Cal 94 (FB), Jnan Prosanna Das Gupta v. The Province of V/est Ben¬ 
gal. (Harries C. J. (P. 10) thinks that it is “at least doubtful” whether 
the observations of the Federal Court in AIR 1942 FC 27 that pith 
and substance rule does not apply to S. 107(1), Government of India 
Act, 1935, is good law now after AIR 1947 PC 72 (PC). This appears 
to be also the view of a Bench of Nagpur High Court in AIR 1948 
Nag 199). 

Note : Meredith C. J. in AIR 1950 Pat 332 has by obvious oversight, 
stated that it has been pointed out in AIR 1949 Cal 1 at p. 10, Para 45 
that doctrine of pith and substance does not apply to S. 107(1), G. I. 

Act while the exact opposite is stated there. 

1949 Mad 307 (314) (Pr 21) [AIR V 36 C 146] : ILR (1949) Mad 377 : 

50 Cri L Jour 405 (SB), Narayanaswami v. Inspector of Police. 
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Without questioning the fact that, as already stated, the above 
is now the settled law, it is submitted with respect that the view does 
not fit in with the grammatical or logical construction of the article 
or its predecessor, S. 107 of the Government of India Act of 1935. 10 

The point was not argued before the Privy Council in Meghraj v. 
Allan Bakhta 11 (as already stated) and counsel who contested the 

1541 Lah 177 (180) [AIR V 28] (FB), Megh Raj v. Allah Rakhia. (Though 

the view expressed in this case by the High Court on this point was 

not approved by the Federal Court in appeal in AIR 1942 FC 27 (FC), 

yet, the Privy Council in further appeal in AIR 1947 PC 72 (FC) 
approved the view.) 

I9o5 NUC (Mys) 5377 [AIR v 42], Hanumanthiah v. Puttama. (The 
enactment of the Mysore Tenancy Act is clearly within the province 
of the State Legislature and there is no need for the assent of the 
Piesident cf the Union and the Act is not void for repugnancy to pro- 
. visions of Transfer of Property Act and Civil P. C. relating to leases). 

1953 Fat 87 (91 > <Pr 12) LAIR V 40 C 26] : ILR 32 Pat 19 (DB), Bengal 

Immunity Co. v. State of Bihar. (Bihar Sales Tax Act is in pith and 

substance not a law with respect to sale of goods but is a law imposing 

taxation on sale of goods — The legislation falls entirely within item 54 

of State List. Hence Art. 254 has no application although the Act may 

undoubtedly trench to a certain extent upon items 7 and 8 in the Con¬ 
current List.) 

19o3 Trav-Co 327 (334, 335) [AIR V 40 C 122] : ILR (1952) Trav-Co 670 
(DB), Vishnu v. Poulo. 

19o ° Pat 35 (38) tAIR V 37 C 14] : ILR 28 Pat 782 : 51 Cri L Jour 300 
(D3), Bhutnath Ghosh v. Province of Bihar. 

1948 Nag 199 (203) (Prs 13, 14) [AIR V 35 C 69] : ILR (1947) Nag 579 : 

49 Cri L Jour 230 (DB), Om Pralcash Mehta v. Emperor. 

1946 Cal 48 (50) [AIR V 33 C 14] (DB), Udaychand Mahatab Bahadur v. 
A jit Kumar Roy. 

1942 Cal 587 (591, 592) [AIR V 29] (DB), Bir Bikram Kishore v. Tafazzal 
II os sain. 


I But sec 1955 Pat 1 (30) (Pr 20) [ (S) AIR V 42 C 1] : ILR 33 Pat 690 
(SB), Brij Bhutan v. S. D. O., Siwan. (Bihar Land Encroachment Act 

(1950) whlch in P ith and substance falls under State List is bad for 
! epugnancy to Limitation Act which is an “existing law” with respect 
to a matter in the Concurrent List — Note : Although this view ac¬ 
cords with the view that is being urged in this Note as being the cor- 
i ect view, the decision is not correct as it goes against the established 
law since AIR 1947 PC 72 (PC). It has to be pointed out that though 
ms case is refeired to in the judgment in another connection, it has 

““ J eD , re , erred to on this question, nor is there reference to AIR 1950 
, n 13 also an authority binding on the Patna High Court]. 

' 19oaPat 1 (30) (Pr 20) [ <S) AIR V 42 c 1] : ILR 33 Pat 390 (SB), 
ri] m an v. S. D. o. Siwan. (This Full Bench decision accords with 
.e view urged here in this Note. But the decision has to be charac- 
ensed as wrong as it goes against AIR 1947 PC 72 (PC) and AIR 1950 

j (FC) The former is referred to in another connection but not 

r,n!l S ! UeSti0n - The latter ls not referred to at all). 

' 947 J C 72 [AIR v 34 c 17 1 : 74 Ind App 12 : 1947 FCR 77 : ILR 
(1947; Kar (PC) 151 (PC). 
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(1) View not 
justified by 
language of 
Article. 


(m) Inconsis¬ 
tency with doct¬ 
rine of “occu¬ 
pied field”. 


\a i i y o the Provincial law on the ground of repugnancy, practically 
conceded the proposition that the repugnancy would not affect the 
vnlidity of the law if it wholly fell within the powers of the Provincial 
Legislature under the Provincial List itself without any necessity 
of the Provincial Legislature drawing on its powers under the 
Concurrent List. This fact must be remembered in considering the 
weight to be attached to Lord Wright’s observation quoted above. 


Now, taking the wording of cl. (l), it has already been pointed 

out that the words “any provision of a law made by the Legislature 

of a State” are unqualified, while the same words in cl. (2) are 

qualified by the words “with respect to one of the matters enumerated 
in the Concurrent! List.” 


It has already been seen in Note 5 that, with regard to the 

question of repugnancy to a law made by Parliament, it would lead to 

anomalous results contrary to established canons of interpretation of 

legislative powers of Federal and State Legislatures, to hold that 

repugnancy of the State law would affect the validity of the State 

law, only where the State law dealt, in pith and substance, with a 

matter in the Concurrent List. For, such a proposition would mean 

that a State law dealing in pith and substance with a'matter in the 

State List but incidentally encroaching on a matter in the Union 

List would not be void for repugnancy to a Central law dealing with 

such matter. This result would clearly be contrary to the doctrine of 

occupied field which is an inseparable concomitant of the doctrine of 

pith and substance and incidental encroachment, which doctrine, it is 

established law now in India, is applicable to the interpretation of the 

legislative powers of the Central and State Legislatures under the 

Government of India Act, 1935, and under this Constitution. (See 
Art. 246, Notes 9 and 10.) 


Thus, if the doctrine of occupied field is to be held applicable (as 
it must be), the proposition that the repugnancy of State law to 
existing law will not affect the validity of the State law unless the 
State law dealt with a matter in the Concurrent List would, in effect, 
import a qualification with reference to a State law when such law 
collided v ith an existing law, while that qualification was dispensed 
vith when such law collided with a Central law. The language of 
cl. (l) affords no justification for making such a distinction between 
the two types of cases. 


The principle of occupied field will also apply as between a 
Provincial law with respect to a matter in the Provincial field and a 
Federal law with respect to a matter in the Concurrent field , where 
the Provincial law deals incidentally with the latter matter. Thus, 
when the conflict is between a Provincial law and a Federal la-w with 
regard to a matter in the Concurrent field, the validity of the 
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Provincial law will be affected even where in pith and substance it 

falls within the Provincial field. This is the result of the operation of 
the principle of occupied field. 

It may, however, he argued that the repugnancy to an existing 
law contemplated by cl. (l) is repugnancy to an existing law with 
respect to a matter in the Concurrent List, while, in the case of 
repugnancy to a law made by Parliament, the clause does not require 
for its applicability that the law made by Parliament should be with 
respect to a matter in the Concurrent List. As repugnancy necessarily 
implies that the two conflicting provisions are with respect to the 
same matter 12 (it may be argued) it follows as a necessary consequence 
that the State law also must be with “respect to” a matter in the 
Concurrent List. 
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(n) Repugnancy 
does not mean 
that the con- 
flicting laws 
must fall in 
same Legisla¬ 
tive List. 


This line of reasoning would involve a fallacy as it would mean 

that repugnancy is possible only where the competing laws both deal 

in pith and substance with the same matter, while this is not the case. 

As the doctrine of occupied field’, already referred to (see Art. 246 

Note 10), shows, repugnancy is possible even where a law incidentally 

trenches on a matter which properly forms the subject of another law 

falling within the legislative field of another Legislature. To the 

extent of such incidental encroachment a common field is created 

between the two laws so as to create scope for conflicts between them. 
(See Art. 246 Note 10.) 


Hence, the mere fact that the clause contemplates the repugnancy 
of a State law to an existing law with respect to a matter in the 
Concurrent List does not necessarily mean that the State law must 
in pith and substance fall in the Concurrent field. It is quite possible 
for a State law, which falls in pith and substance in the State List 
but incidentally touches a matter in the Concurrent List, to be 
repugnant to an existing law which in pith and substance falls in the 
Concurrent List. (See also sub-heading Z5.) 

The decisions, which have laid down the proposition that, in 
order to attract the applicability of cl. (l) to a matter of repugnancy 
eUcen a State law and an existing law, it is necessary that the 
State law must be with respect to a matter in the Concurrent List, 


59 (62) (Pr 9> [AIR V 37 C 5] : 51 Cri L Jour S21 : 1940 
' . ~ 9 Pat 185 (PC), Lakhi Narayan Das v. Province of Bihar. 

une provisions of the impugned Ordinance and those of an existing 

aw mus be * n respecl of *-he same subject matter and that subject 
^ , mUSt be covered by one of the items in the Concurrent List). 
a ^ 59R TAIR v 29] (DB), Bir Bikram Kishore v. Tafazzal 
mssazn. (Pal j. . in order to fall within the mischief of S. 107(1) of 

T 6 ov ' Ir *dia Act, 1935, both the Provincial Law and the existing 
m lan aw must be with respect to the same matter and that matter 

r iof.... 6 ° De ° f tlle ma ( ters enumerated in the Concurrent Legislative 


(o) Above pro¬ 
position not 
contrary to de¬ 
cisions. 
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Imve not denied the possibility of repugnancy in cases in which the 

State law does not fall in pith and substance under the Concurrent 

List. If there was no possibility of repugnancy in such cases, it would 

ha\e been unnecessary for them to deal with the consequences of the 

repugnancy and to say that it would not affect the validity of the 

State law. The above decisions only lay down that such repugnancy 

will not be covered by cl. (l) and will not affect the validity of the 
State law. 

TaIus, foi instance, in Juan Prosamio .» Deis Gupta v. Province of 
T 'Vest Bciujaly the question was as to the validity of the provisions 
of the West Bengal Security (Amendment) Ordinance which were 
impugned as being repugnant to certain provisions of the Code of 
Criminal Procedure. It was held by a Full Bench of the Calcutta 
High Court that inasmuch as the impugned Ordinance fell in pith 
and substance within the Provincial List and only incidentally dealt 
with matters in the Concurrent List, the repugnancy of its provisions 
to those of the Criminal Procedure Code, which was an “existing 
Indian law with respect to a matter in the Concurrent List, would 
not attract the applicability of cl. (l) of S. 107 of the Government of 
India Act, 1935, and so would not affect the validity of the provisions 
of the impugned Ordinance. But it was fully recognized that there 
7ccis a conflict between the provisions of the Ordinance and those of 
the Criminal Procedure Code and the decision does not proceed on the 
hypothesis that as the two laws involved fall in pith and substance 
under two different legislative lists, there can be no common ground 
on which they can converge so as to give rise to repugnancy at all. 

Harries C. J. observed as follows in the course of his judgment: 

“There can be no doubt that the provisions of this Ordinance 
are in conflict with certain provisions of the Code of Criminal 
Procedure and it appears to mo that it would be practically 
impossible to legislate on preventive detention and with regard to 
persons subjected to such detention without affecting the provisions 
of the Code of Criminal Procedure.’* 

Further on in the same judgment, 14 the learned Chief Justice 
says: 

“In short, it appears to me that it must have been clear to 
the framers of the Government of India Act that legislation with 
regard to the matters in Item 1 of the Provincial List might well 
be repugnant to legislations on items 1 and 2 in the Concurrent 
Legislative List.” 

13. 1949 Cal 1 (8) (Pr 34) [AIR V 36 C 1] : 50 Cri L Jour 1 : ILR (1949) 

2 Cal 94 (FB). 

14. 1949 Cal 1 (9) (Pr 39) [AIR V 36 C 1] : 50 Cri L Jour 1 : ILR (1949) 

2 Cal 94 (FB), Jnan Prosanna Das Gupta v. Province of West Bengal. 
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Thus, two laws falling, in pith and substance, in two different 
legislative fields as demarcated by the legislative lists may yet 
converge and conflict in some places on a common ground so as to 
give rise to a question of repugnancy. Hence, it would be fallacious 
to argue that as repugnancy means identity of the matter of legislation 
between the two conflicting laws and that as cl. (1) only contemplates 
the repugnancy of a State law to an existing law with respect to a 
matter in the Concurrent List, it must necessarily follow that the 
State law must also, in pith and substance, be with respect to a 
matter in the Concurrent List. (See also sub-heading Z5.) 

In Juan Prosanna Das Gupta v. Province of TFcsf Bengal, 1 ' 3 
referred to above, Harries C. J. observed as follows: 


“Again, legislation with regard to the jurisdiction of the Courts 
in respect of preventive detention and of persons subjected to such 
detention might well come in conflict with existing law, e. g„ the 
Letters Patent of this High Court and S. 491, Criminal P. C. 
Nevertheless, the Provincial Legislature was expressly authorised 
to legislate on such subjects. If the whole of a piece of legislation is 
confined to matters within the Provincial Legislative List, can that 
legislation or any part of it be void for repugnancy because it may 
come in conflict with Dominion laics or existing laics applicable to 
the Dominion of India, and does a Provincial Act relating to such 
matters require the assent of the Governor-General to prevent the 
whole of it or certain provisions in it being void for repugnancy?’’ 
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(p) Competency 
of legislation 
does not con¬ 
clude question 
of repugnancy. 


His Lordship’s objection seems to be that the Constitution 

having in such cases, obviously, intended the Provincial law to be 

valid and competent, it would be incongruous to hold it to bo rendered 

void by repugnancy. With the utmost respect to the learned Chief 

Justice, it does not seem to be correct to treat the competency of a 

piece of legislation as concluding the question of repugnancy of such 

legislation. The two questions have to be kept distinct and it cannot 

be aigued, merely from the fact that the Constitution contemplates 

the competency of a certain piece of legislation, that the Constitution 

also inculcates that such legislation would be immune from attack on 
the ground of repugnancy. 


If competency should conclude the question of repugnancy then 
repugnancy can never vitiate a law which the Legislature is competent 
to < iiact. Put such a plea would obviously be untenable. For instance, 
the Pio\inc-ial Legislature has power to make laws with respect to 
matteis in the Concurrent List. It cannot be disputed that if there is 
a conflict between a Provincial law with respect to a matter in the 


15 / 1 (9) (Pr 3f b tAIR v 3S c 1] : 50 Cri L Jour l : ILR (1949) 

2 Cal 94 (FB). 
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Concurrent List and an “existing law’’ or Central law with respect to 

such matter, the repugnancy would vitiate the Provincial law under 
clause (l). 

Why then should it make a difference merely because the 
Provincial law falls in the Provincial List in pith and substance, so 

long as there is admittedly repugnancy between its provisions and 
those of a Central law or an existing law ? 

Moreover, if it is held that in such a case, repugnancy to a 
Federal law will not affect the validity of a Provincial law, because 
under the Constitution the Provincial law is intra vires the Provincial 
Legislature, it will necessarily mean that the Federal law (if earlier) 
will, to that extent, be rendered void, so far as the particular Province 
is concerned, although under the Constitution the Federal law is also 
intra vires the Federal Legislature and is applicable to such Province. 
This shows how inconclusive the argument based on the Provincial 
law being intra vires under the Constitution is. If it would bo 
incongruous to hold that a Provincial law which is within the powers 
of the Provincial Legislature is void for repugnancy to a Federal law, 
would it not be incongruous to hold that a Federal law which is 
within the powers of the Federal Legislature is made void by 
repugnancy to a Provincial law ? 

This difficulty cannot be met by pointing out that the learned 
Chief Justice was referring to a Provincial law in the exclusive 
Provincial field, because the Federal law with which it conflicts may 
also be one in the exclusive Federal field. 

In this connection, it has to be pointed out that although his 
Lordship is referring to a case where '‘the whole of a piece of 
legislation is confined to matters within the Provincial Legislative 
List, he obviously means only a Provincial law which in pith and 
substance falls under the Provincial List and incidentally touches 
upon a matter in the Federal List, or Concurrent List. For, if there 
were not even such incidental encroachment on the Federal field, 
there would be no question of the Provincial law “coming into 
conflict with any provision of a Federal law. Thus, in the case of a 
Provincial law conflicting with a Federal law with respect to a 
matter in the Federal List, the provisions of the Provincial law are 
held to be open to question only so far as they overflow into the 
Federal field and not with reference to matters exclusively in the 
Provincial field. It is not clear why it should be felt that there is any 
anomaly or incongruity in putting restrictions on such “trespassing” 
provisions. 

(See also sub-heading Z3.) 
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Harries C. J. in the above case proceeded to state that the effect 
of recent Privy Council decisions was that legislation by Provincial 
Legislature on matters falling within the Provincial Legislative List 
was valid though such legislation might also to some extent be 
regarded as legislation touching matters in the Concurrent Legisla¬ 
tive List (and its provisions touching matters in the Concurrent 
List conflicted with provisions of other laws with respect to such 
matters). Then his Lordship cited in support of his view the two 
Privy Council cases of Prafulla Kumar Muklierjee v Bank of 
Commerce, Khulna, Ltd.™ and Meghraj v. Allah Bakhia. 17 

It has already been mentioned that although the judgment of the 
Privy Council in Meghraj v. Allah Bakhta™ undoubtedly lays down 
that a Provincial law which has been enacted by a Provincial 
Legislature purely in the exercise of its powers under the Provincial 
List, cannot be impeached for repugnancy to an existing law with 
respect to a matter in the Concurrent List, the point was conceded 
by counsel and was not argued before the Privy Council. 

As re S ar ds the decision of the Privy Council in Prafulla Kumar 
Muklierjee v. Bank of Commerce Khulna, Ltd.™ which Harries C. J„ 
has cited, it is submitted with great respect to the learned Chief 
Justice that the case does not touch the point in question here. 

No doubt, in that case there was a question of repugnancy of a 
Provincial law to a law dealing with a matter in the Federal List 
and the Privy Council treated the question of repugnancy as 
immaterial and as not affecting the validity of the impugned 
Provincial legislation as such legislation fell in pith and substance 
within the Provincial field. 13ut to deduce from this that the Privy 
'Ouncil held in that case that a Provincial law which falls in pith 
and substance within the Provincial List would, in every case be 
immune from attack for repugnancy to a law dealing with a Federal 
subject, would be totally erroneous. Such a proposition, which would 

mont r n C f J T nt ? ry t0 the laDgUage ° f SEC - 107 (D of the Govern- 

Privy Counc T- A p’ d ° eS n0t f ° llow from the lament of the 

_J Counci1 m Prafulla Kumar Mukerjee's case} 0 


16 1947 PC 60 [AIR V 34 C 14] 

0947) Kar (PC) 161 (PC). 

17. 1947 PC 72 [AIR V 34 C 17] 

(1947) Kar (PC) 151 (PC). 

18. 1947 PC 72 [AIR V 34 c 17] 

(1947) Kar (PC) 151 (PC). 

19. 1947 PC 60 [AIR V 34 C 14] 

(1947) Kar (PC) 161 (P©. 

aw/lCar °(P©'mwpc) C p 141 : 74 111(1 App 23 : iy * 7 FCR 28 : UjR 

merce, Khulna. ’ Prafulla Kumar Mukherjee v. Bank of Corn¬ 


'll Ind App 23 : 1947 FCR 28 : ILR 

74 Ind App 12 : 1947 FCR 77 : ILR 

74 Ind App 12 : 1947 FCR 77 : ILR 

74 Ind App 23 : 1947 FCR 28 : ILR 

1947 FCR 28 : ILR 
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(r) Meghraj v. 
Allah Ralchia y 
was based on 
concession oi 
point by counsel 


(s) Prafulla 
Kumar Mukher¬ 
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INCONSISTENCY OF CENTRAL AND STATE LAWS 

In that case the question was about the validity of the Bengal 
Money-Lenders Act of 1940, which was impugned as being repugnant 
to the provisions of the Negotiable Instruments Act of 1881, which 
was an “existing Indian law” and not a ‘Federal’ law. In so far as 
the Bengal Act might be regarded as repugnant to the provisions of 
the Negotiable Instruments Act which fell under the Concurrent List, 
the repugnancy was cured by the Bengal Act having been reserved 
for, and having received the assent of, the Governor-General under 
cl. (2) of Sec. 107 of the Government of India Act of 1935. But in so 
far as the provisions of the Bengal Act might be regarded as 
repugnant to the provisions of the Negotiable Instruments Act which 
fell under the Federal List , such repugnancy was not covered by 
cl. (l) of Sec. 107 at all, and would not invalidate the Provincial law 
inasmuch as the Negotiable Instruments Act was not a Federal law 
but an existing Indian law , and in the case of an existing Indian law, 
the repugnancy of a Provincial law to such existing law would affect 
the validity of the Provincial law only where the existing law fell in 
the Concurrent List and not where it fell in the Federal or Provincial 
List. Therefore, in the case before the Privy Council in Prafulla 
Kumar Muklierjee's case , 21 the repugnancy of the Bengal Act to the 
provisions of the Negotiable Instruments Act with respect to matters 
in the Federal Legislative List could not affect the validity of the 
Bengal Act at all, on the terms of Sec. 107 (l) of the Government of 
India Act, 1935, and hence, the question that arose in regard to the 
validity of the Bengal Act in that case was not a question of 
repugnancy at all but was a pure question of legislative competency 
and this question *was concluded in favour of the validity of the 
legislation by the fact that in pith and substance it fell within the 
Provincial List. That is the reason why their Lordships of the Privy 
Council in Prafulla Kumar s case 22 have not gone beyond considering 
whether the impugned Provincial Act fell in pith and substance 
within the Provincial List. From this it certainly could not be 
inferred that their Lordships held that if the Provincial Act fell in 
pith and substance in the Provincial field, it is immune from all 
attacks for repugnancy to another law falling under another 

Legislative List. 

Another argument which has been used in support of the theory 
that cl. (1) does not apply to cases in which the impugned Provincial 
law falls in pith and substance within the Provincial List and not 
the Concurrent List is that the provisions of cl. (l) are stated to be 

21. 1947 PC 60 [AIR V 34 C 14] : 74 Ind App 23 : 1947 FCR 23 : ILR 
(1947) Kar (PC) 161 (PC), Prafulla Kumar Mukherjee v. Bank of Com¬ 
merce, Khulna. 

22. 1947 PC 60 [AIR V 34 C 14] : 74 Ind App 23 : 1947 FCR 28 : ILR 
(1947) Kar (PC) 161 (PC), Prafulla Kumar Mukherjee v. Bank of Com¬ 
merce., Khulna. 
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subject to those of cl. (2), and cl. (2) refers only to cases in which 

the impugned Provincial Act is with respect to one of the matters 

enumerated in the Concurrent List, that is, falls in pith and 
substance in the Concurrent List. 

This argument first found expression in the judgment of Radha 
Binod Pal J., in Bir Bikram Kishore v. Tafazzal Hussain .- 6 In 
that case. Pal J., observed as follows with reference to the corres¬ 
ponding S. 107 of the Government of India Act, 1935 ; 

In my opinion, the two sub-sections must be read together. 
In order to fall within the mischief of S. 107 (l), Government of 

India Act, 1935, both the Provincial law and the existing Indian 

law must be with respect to the same matter and that matter 
must be one of the matters enumerated in the Concurrent Legis¬ 
lative List.’ Sub-section (l) declares a provision to bo void ‘subject 
to the provisions of this section.’ The invalidity imposed by 
sub-s. (1) will not attach to the provisions if the Provincial law in 
question is passed in the manner contemplated by sub-s. (2) In 
my opinion, therefore, only that kind of Provincial law is con¬ 
templated by sub-s. (1) as is covered by sub-s. (2). Sub-section (2) 
c early contemplates only a Provincial law with respect to one of 
tie matters enumerated in the Concurrent Legislative List.” 

The same argument was adopted by Rajamannar C. J., in 

A arajjanaswami Naidu v. Inspector of Police ,- 1 in which the learned 
Chief Justice observed as follows : 

"In my opinion, sub-ss. (l) and (2) of S. 107 must be read 
together, and so read, they both deal with matters enumerated in 
the Concurrent Legislative List, and inconsistency between Pro¬ 
vincial law on the one side and Dominion law and existing law 
on the other with respect to such matters. In my view, the words 
subject to the provisions of this section' which occur in sub-s. (l) 

, 107 sul) P° rt this construction. These words would have no 

from mi V m S ' 2 1S dealin S with something completely different 
from sub., (i) The relative rightg and disabmties of pr0vincial 

with . m ‘ ni ^ LG ^ I3latures with respect to Lists 1 and 2 are dealt 
, . , ‘ 0 the Act and S. 107 deals only with conflicts 

^ ^ 1SG * n 1G3 P e ct of matters in the Concurrent List. I 
agree reject uHy with the following observation, of Pal J., in 
B.r Bikram A ishore v. Ta/azzal Uvmainr- 
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inconsistency of central and state laws * 

^ ere learned Chief Justice quoted from the judgment of 

Pal J m Bit Bikram Kishore’s case 20 which has already been 
quoted above. 

With very great respect to both the learned Judges, their 
reasoning, as set out in the two passages quoted above, does not seem 
o e cogent. The fact that cl. (l) is made subject to the provisions 
oi cl. (2), no doubt, means that cl. (l) includes the type of cases 
contemplated by cl. (2). But it is not clear how the two learned 
Judges deduced from this the result that cl. (l) is confined to cases 
contemplated by cl. (2). Clause (2), no doubt, indicates that by 
following a particular procedure the consequence mentioned in cl. (l) 
may be avoided. But it certainly does not follow from this that this 
procedure must be applicable to every ti/pe of case mentioned in 
cl. (l). Clause (1) may cover a certain number oi cases and may 
lay down a general rule as regards such cases. Clause (2) may select 
some of these cases and provide that in regard to them, the operation 
of cl. (l) may be avoided by following a certain procedure. It is not 
necessary that clause (2) must make this special procedure applicable 
to all the cases to which cl. (l) refers. 

Thus, the mere fact that the operation of cl. (l) is made subject 
to the provisions of cl. (2) does not justify the view that cl. (l) will 
not come into operation at all in a case not covered by cl. (2) and 
that, therefore, a Provincial law which falls in pith and substance 
within the Provincial and not in the Concurrent List will be immune 
from attack on the ground of repugnancy under cl. (l) even though 
its provisions may actually conflict with the provisions of a law 
falling under the Concurrent List. 

The above view receives support from the observations of 
Dha\le J., in Sadanand Jha v. Aman Khan. 27 In that case which 
related to Section 107 of the Government of India Act of 1935, it 
was argued that sub-sect, (l) of S. 107 was limited to repugnancies 
in the concuirent field and that the conflicting provisions of law must 
all fall within the Concurrent List if the provisions of sub-sect, (l) 
of S. 107 should come into play at all. This argument was based on 
the assertion that the expression “subject to the provisions of this 
section in sub-sect, (l) had the effect of making the repugnancies 
dealt with in sub-sect, (l) identical with those dealt with in sub-s. (2). 

In rejecting this contention Dhavle, J., observed as follows : 

“The construction contended for is opposed to the plain 
grammar of the sub-section, and there is nothing in the scheme of 
legislation laid down in the Act (Government of India Act, 1935) 

26. 1942 Cal 587 [AIR V 29] (DB), Bir Bikram Kishore v. Tajczal 
Hossain. 

27. 1939 Pat 55 (65) [AIR V 26] (FB). 
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to indicate that Parliament intended it. As we have already seen 
he enumeration of items in the three lists itself makes it far- 
from improbable that conflicts of legislative provisions would arise 
m other fields no less than in the Concurrent field; and there is no 
reason to suppose that Parliament intended to leave the former 
to the operation of S. 100 alone with its qualifications of ‘notwith 
standing’ and subject to.’ Further, if Parliament had intended 
to provide in sub-s. (l) of S. 107 for conflicts in the Concurrent 
field alone it could easily have done so by adopting the language 
of sub-s. (2). which is unmistakably confined to action in the 
Concurrent field. Nor can I agree that the expression ‘subject to 
the provisions of this section’ in sub-s. fl) has the efl'ect of confiniim 
the conflicts dealt with in this sub-section to conflicts in the 
oncurrent field. That expression no doubt refers to sub-s. (2) 
v Inch is confined to legislation in the Concurrent field. But is the 
provision of this exceptional procedure for the Concurrent field 
any reason for supposing that Parliament either was not aware 
of or decided to ignore possible conflicts between Provincial 
legislation in the exclusive field and the Federal or the existin- 
Indian law in the Concurrent field ?” ° 

’Wdh great respect, the above observations of Dhavle J. are 
•ogont aud convincing. 

Neither ii, the judgment of P„1 J. in that ot Kujumammr 

' " " , ” ™ y rot ““ llco to the judgment of Dlutvle J. although it 

18 80 clmchingly against the view taken by them. 

It may also be noted that there is no reference in Rajamannar 
j J' s figment in Narayanaswami Naidu’s case™, to the judgment 
ot the Privy Council in Meyhraj v. Allah Bakhta™ although it 
clinches the point and directly supports the stand taken by him. 

The observation made by Rajamannar C. J. in Narayanaswami 
Baidu s case in the passage quoted above that “the relative rights 
and disabilities of Provincial and Dominion Legislatures with respect 

a dealt With iu S ' 100 of the Act (Government of 

< nx c , 19u5) and S. 107 deals only with conflicts which may 

arise ,n respect of matters in the Concurrent List,” also requires to 

c commented on as not being correct. In this connection also, the 

orations of Dhavle J. in Sadanand Jha v. Aman Khan ,» 

° 146] : ILR (1949) Mad 377 : 50 Cn l 
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already quoted above may be referred to. (See also the criticism of 

observations of Iqbal Ahmad J. in Atiqa Beqam v. Abdul Masjhni 32 
in Note 5.) 

further, as stated above while commenting on the observa¬ 
tions of Harries C. J., in Jnan Prosanna Das Gupta v. The Province 
of West Bengal (see under sub-heading (p)), a clear distinction, 
must be made between the questions of repugnancy and competency. 
The fact that the Legislature has been given the power to legislate 
on a particular subject does not mean that its legislation on such 
subject cannot be called in question on the ground of repugnancy to 
another law. Section 100 of the Government of India Act, 1935, 
(corresponding to Art. 246) has nothing to do with the question of 
repugnancy . It is only concerned with the question of legislative 
competency . It is, therefore, erroneous to hold that S. 100 and not 

S. 107 covers questions of repugnancy in regard to matters falling in 
Lists 1 and 2. 

No doubt, the doctrine of occupied field’ will apply to repug¬ 
nancies with regard to such matters and that doctrine forms part of 
the doctrine of pith and substance and incidental encroachment 
which applies to the interpretation of legislative entries, which sub¬ 
ject is covered by Art. 246. But this does not mean that Art. 246 
(corresponding to Government of India Act, S. 100) contains the 
statutory expression of the doctrine of occupied field as applied to 
questions of repugnancy in matters covered by Lists 1 and 2. As 
noted in Art. 246, Note 10, the statutory embodiment of the doctrine 
of occupied field in India is found in this article. It has already been 
explained in Note 5 that there is no point in adopting a construction 
of this article which is opposed to its natural, grammatical and 
logical interpretation and restricting its operation so as to exclude 
therefrom questions of repugnancies with reference to matters in 
Lists 1 and 2, and falling back on general principles to resolve repug¬ 
nancies while the general principles have been embodied in statutory 
form in this article. 

From the above discussion, it will be clear that on the logical 
interpretation of this article and Art. 246 according to the gram¬ 
matical construction of the language employed in the two provisions, 
each of the two articles has a distinct scope of its own. Article 246 
deals with the question of competency of the Central and State 
Legislatures to make laws on various subjects. That article has 
nothing to do with the question of repugnancy between the laws 
that may be made by different Legislatures. This question forma 

exclusively the subject-matter of this article. _ 

32 1940 AH 272 (277) [AIR V 27]"(FBT 

33. 1949 Cal 1 [AIR V 36 C 1] : 50 Cri L Jour 1 : ILR (1949) 2 Cal 94 
CFB). 
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Article 246, no doubt, visualizes the contingency of the same 
matter falling within more than one list. In such cases of overlapping 
the article provides by the non obstante clause the order of priority 
between the Central and State Legislatures as regards their power of 
legislating on the matter in question but this •provision as to 
priority is not concerned with the question of repugnancy between the 
laws passed by the two Legislatures. 


Article 254 
Note 12 (x) 

(x) Repugnancy 
due to same 
matter occur¬ 
ring in more 
than one Legis¬ 
lative List. 


It is only concerned with the power of either of the Legislatures 

to make a law on the particular subject. When the same matter falls 

both in the Union and the State Lists, the exclusive power of making 

laws with respect to that matter is vested in the Parliament and not 

in the State Legislature. In other words, in such a case it is only 

the Parliament which can make a law on the subject and not a State 

Legislature. Therefore, there can be only one law on tho subject 

which can be validly passed and as repugnancy connotes two laws 

which are inconsistent with each other and which have been 

competently passed, there is no occasion for any question of repug. 

nancy to arise at all in such a case. Where a matter falls both in the 

Union List and tho State List, and there is a Central law with respect 

to that matter, a State law with respect to tho same matter, which 

is repugnant to the Central law, will be void as being ultra vires the 

State Legislature and not on the ground of repugnancy to the 
Central law. 


Apart from the cases in which the same matter may occur in 

more than two legislative lists so as to bring into play the non 

obstante clause in Art. 246, there may be cases in which the 

Parliament or the State Legislature in legislating in pith and 

substance with respect to a matter in its allotted field incidentally 

touches upon a matter in another legislative field. In such cases, 

according to the doctrine of pith and substance and incidental 

encroachment, the law is treated as intra vires and as falling 

entirely within the legislative field of tho particular Legislature 
which has made tho law 


(y) Repugnancy 

between laws 
with respect to 
matters in dif¬ 
ferent L e g i s- 
lative Lists. 


So far the matter is covered by Art. 246. Thus the doctrine 
o pi ant su stance is useful for the purpose of stretching tho 

*°\ 3 a U ° l xnvci ' s a Legislature so as to embrace incidental matters. 

mi o lnciental provisions of tho law made by a particular 

o's a ure, v iic i (provisions) thus are allowed to trespass into the 

field o another Legislature, conflict with the provisions of a law 

mad G by the latter Legislature with regard to a matter in its own 
Held, a question of repugnancy arises. 
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This question cannot be resolved by invoking the non obstante 
clause in Art. 246 as it is not a case of the same matter occurring 
m both the Federal and Provincial Legislative Lists. Nor can reliance 
be placed on the doctrine of pith and substance in such a case. 
In other words, it cannot be argued on the strength of the doctrine 
of pith and subsoance that notwithstanding the repugnancy, the 
incidental provisions of the trespassing legislation will prevail as 

against the provisions of the law made by the Legislature into whose 
field the trespass has taken place. 34 

It is this latter principle which, it is submitted, was expressed by 
Varadachariar J., delivering the judgment of the Federal Court, in 
Megliraj v. Allah Bakhia 35 in which he observed as follows : 

In the judgment of the High Court there is some discussion 
of the question of the pith and substance of the Act. But that 
question does not arise when objection is taken not under S. 100, 
Constitution Act, 1935, but under S. 107 (1).” 

In other words, his Lordship obviously meant that an objection 
on the ground of repugnancy of a Provincial law to another law 
cannot be met by appealing to the doctrine of pith and substance and 
by pleading that according to that doctrine the impugned Provincial 
legislation is perfectly competent and within the powers of the 
Provincial Legislature. 36 (See also sub-heading Z5.) 

These observations have sometimes been misunderstood 37 and on 


34. 1942 FC 27 (30) [AIR V 29] (FC), Megh Raj v. Allah Rakhia. 

1950 Pat 332 (336, 337) [AIR V 37 C 88] : 51 Cri L Jour 1251 : ILR 29 
Pat 410, Ratan Roy v. State of Bihar. (Per Meredith C. J. : As the 
restrictions in Art. 254 are as to particular provisions and not as to laws 
as a whole, there is obviously no room for the application of the doc¬ 
trine of pith and substance which relates to the general purpose of the 
law —- Meredith C. J.’s reliance upon AIR 1947 PC 60 (PC) and AIR 1949 
Cal 1 (10) is evidently due to oversight — The former does not touch 
the point — The latter says directly the opposite of what Meredith has 
attributed to it and this occurs in the very page and paragraph quot¬ 
ed by Meredith C. J.). 

35. 1947 PC 72 (74) [AIR V 34 C 17] : 74 Ind Apn 12 : 1947 FCR 77 : ILR 
(1947) Kar (PC) 151 (PC). 

[See also 1955 Trav-Co 220 (223) (Pr 13) [(S) AIR V 42 C 88] : 1955"Cri 
L Joirr 1289 (FB), P. K. Vclayudhan, In re. (The pith and substance 
rule has nothing to do with the questions which arise under S. 107 (1). 
Government of India Act, 1935, or under Art. 254 of the Constitution.) ] 

36. See 1955 Pat 1 (29) (Pr 19) [ (S) AIR V 42 C 1] : ILR 33 Pat 690 
(SB), Brij Bhukan v. S. D. O. Siwan. (In this case, Narayan J. has also 
taken the same view about the dictum of the Federal Court in Megh 
Raj v. Allah Rakhia , AIR 1942 FC 27 (FC), as has been taken in this 
Note). 

37. See 1949 Cal 1 (10) (Pr 45) [AIR V 36 C 1] : 50 Cri L Jour 1 : ILR 
(1949) 2 Cal 94 (FB), Juan Prosanna Das Gupta v. Tlie Province of 
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account of such misunderstanding have been treated as not lavin» 

down the correct law. It seems to have been assumed ibal 

aiadachariau, J., meant by his observations that the doctrine of 

pith and substance cannot bo applied in determining the question 

whether a Provincial law or an existing law or a law made bv 

Parliament is with respect to one of the matters enumerated in the 

Concurrent List” within the meaning of this expression in S 107 

o he Government of India Act, 1935. Such is uot the meaning 

o the observations °f Varadachariar, J. above quoted. The doctiine 

ot pith and substance is certainly applicable to the question whether 

for the purpose of S. 107, Government of India Act, or this article a 

certain law is "with respect to” one of the matters enumerated in the 

Concurrent List. There is no reason to suppose that Varadachariar J. 
meant to deny this proposition. 

"What the learned Judge obviously meant was that merely 

because, by the application of the doctrine of pith and substance, a 

law made by a certain Legislature is held to fall within the powers 

o that Legislature and to be a competent piece of legislation, it does 

not follow that any repugnancy that may exist between the provisions 

o such legislation aud those of another piece of legislation passed by 

another Legislature acting within the ambit of its own powers, would 
he ipso facto cured. 

Ihis general position, it is submitted, is obviously sound. Put, 
m so far as Varadachariar, J.’s observation implies that although a 
Irovincial law falls, in pith and substance, within the Provincial 
List, yet it can be impeached, under S. 107 (1) of the Government 
o India Act, 1935, for repugnancy to an existing Indian law with 
respect to a matter in the Concurrent List (where such Provincial 
law incidentally touches on the same matter), his observation must bo 
regarded as overruled by the view of the Privy Council on appeal in 
the same case and as not representing the settled law now. 

Put cl. (l) deals with two kinds of repugnancy (i) with regard to 
a law made by Parliament, and (ii) with regard to an existing law. 

e question of repugnancy of a Provincial or State law to a Federal 
aw or a law made by Parliament is not affected by the abovo 

on ic. (.nee, in such cases the general principle pointed out 
y aradachariar, .J. will apply and the impugned Provincial law 
■o no ic in pith and substance with respect to a matter in the 
_ ncu,,ul ^ ’ s ^ * n oider to attrac t the provisions of cl. (l) of this 

he CS thSf \^u em u kS ° f Harries C - J ‘ in this case tadicatTthlt 

FC '>1 th V „ observatlons of the Federal Court in AIR 1942 
stance ,m>ht h ° V™, ^ proposition that doctrine of pith and sub¬ 
respect to a rmi/° u™ L° teSt whether a Provincial Act wa s with 
pecl to a matter in the Provincial List). 
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article. In other words, even though the impugned Provincial law 
falls in pith and substance in the Provincial field , its repugnance to 
a Federal law will invalidate the Provincial law. 

In such a case, it cannot be argued that because on the principle 
of pith and substance the Provincial law is intra vires the Provincial 
Legislature notwithstanding its trespass into the Federal field, the 
trespassing provisions must be upheld even though they may .conflict 
with a Federal law. In this sense, and to this extent, the statement 
that the doctrine of pith and substance is not applicable when objection 
is taken under this article and not Art. 246 is not only correct but 
also good laic. (See also Note 5.) 

In Juan Prosanna Das Gupta v. The Province of West Bengal^ 

there are observations of Harries, C. J. which seem to suggest that 

even as regards repugnancy to a Federal law, a Provincial law will 

not be bad for such repugnancy if it falls in pith and substance in the 

Provincial field. The learned Chief Justice observed as follows in that 
case: 

If the whole of a piece of legislation is confined to matters 
within the Provincial Legislative List, can that legislation or any 
part of it be void for repugnancy, because it may come in conflict 
with Dominion laws or existing laws applicable to the Dominion of 
India, and does a Provincial Act relating to such matters require 
the assent of the Governor.General to prevent the whole of it or 
certain provisions in it being void for repugnancy?” 

With very great respect to the learned Chief Justice, if there is not 
sufficient ground for importing the condition as to the Provincial law 
falling in the Concurrent field in order to attract the applicability of 
cl. (l) to repugnancy between a Provincial law and an existing Indian 
laiv, although this may be the settled position now since the decision 
of the Privy Council in Mcgli Paj v. Allah Rakhiaf 9 there is not even 
a vestige of ground for importing such a condition into cl. (1) as 
regards a repugnancy between a Provincial law and a Federal law. 

Moreover, it is not clear what incongruity there is in requiring 
the Governor-General’s assent to a Provincial law within the Provin¬ 
cial field when it conflicts with a Federal law or an existing Indian 
law. 

Nor can it be disputed that the authority of a Provincial Legisla¬ 
ture to make laws with respect to a matter in the Concurrent List is as 
plenary as its authority to make laws in respect to a matter in the 
Provincial field. If there is no incongruity in requiring the Governor- 

38. 1949 Cal 1 [AIR V 36 C 1] : 50 Cri L Jour 1 : ILR (1949) 2 Cal 94 
(FB). 

39. 1947 PC 72 [AIR V 34 C 17] : 74 Ind App 12 : 1947 FCR 77 : ILR 
(1947) Kar (PC) 151 (PC). 
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General’s assent for securing the validity of a Provincial law with 
respect to a matter in the Concurrent field which conflicts with the 
provisions of an existing Indian law dealing with a matter in that 
field, it is not clear what incongruity his Lordship felt in requiring 
the Governor-General’s assent for securing the validity of a Provincial 
law, which, although falling in pith and substance in the Provincial 
field, extended to matters in the Concurrent field or Federal field and 
in regard to such matters conflicted with the provisions of an existing 
Indian law or a Federal law. (See also sub-headings (p) and (Z5). 

But the question before his Lordship was only about the repug¬ 
nancy between a Provincial law and an existi ng Indian law dealing with 
a matter in the Concurrent List, and in regard to this question the 
law, as expounded by his Lordship (viz., that the repugnancy will not 
be material if the Provincial law is covered by the Provincial List) 

falls within the line of the Privy Council decision in Aleghraj v. Allah 
Bakhia. 40 


But as already explained in detail, even this limited proposition 
is not sound. It is contrary to the plain, grammatical construction of 
the article and as the above discussion will show, while the Privy 
Council decision in Megh Raj v. Allah Rakhia il does not discuss the 
point at all but merely expresses its approval of a view which counsel 
on both sides assumed to be the correct one, the reasons given in the 
other cases in support of the proposition are not convincing or cogent. 
Hence, the matter calls for an authoritative pronouncement from the 
♦Supreme Court when the occasion should arise. 


The relative scope of Art. 246 and this article on the question of 
repugnancy has already been considered above while discussing the 
question whether it is essential, for cl. (l) of this article to come into 
play with reference to a repugnancy between a State law and an 
existing law with respect to a matter in the Concurrent List, that 
the State law also must, in pith and substance, deal with a matter in 
the Concurrent List. (See sub-headings v to Zl.) In this connection, 
reference has been made to the observations of Rajamannar C. J. in 
Narayanaswami Naidu v. Inspector of Police 42 to the effect that the 
ielati\o rights and disabilities of Dominion and Provincial Legislatures 
with respect to Lists 1 and 2, are dealt with in S. 100 of the Govern¬ 
ment of India Act, 1935 (corresponding to Art. 246) and that S. 107 
(corresponding to this article) deals only with conflicts which may 


40. 1947 PC 72 [AIR V 34 C 17] 

(1947) Kar (PC) 151 (PC). 

41. 1947 PC 72 [AIR V 34 C 17] : 74 Ind App 12 
(1947) Kar (PC) 151 (PC). 

4 !n^ 19 . 4 oi! Iad 307 [AIR V 36 c 146 J : ILR (1949) Mad 377 : 50 Cri L Jour 

405 (SB). 
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arise in respect of matters in the Concurrent List. It has also been 
explained that these observations do not express the correct position. 

Bajamannar C. J., however, is not alone in his view that S 100 

of the Government of India Act, 1935, (corresponding to Art. 246) is 

exhaustive on the question of repugnancy between a Provincial law 

and a Federal law in regard to matters in List 1 and List 2. A 

similar view was expressed by Iqbal Ahmad J. in Atiqa Begum v. 

Abdut Maglmi 43 in a passage which has been quoted and criticised in 

Note 5. A somewhat similar view was also expressed by Harries C. J. 

in Jnan Prosanna Das Gupta v. The Province of West Bengal, 11 and 

this has already been commented on above under sub-headings (p) and 
(Z3) above. oU 

The essential weakness in the above view is the failure of tlio 
learned Judges to appreciate that S. 100 of the Government of India 
Act, 1935, (corresponding to Art. 246) covers only one kind of repug¬ 
nancy between Federal and Provincial laws in matters covered by 
the Federal and Provincial Lists. This type of repugnancy is caused 
by the same matter occurring in both the Federal and Provincial 
Legislative Lists, so that both the Federal and Provincial Legislatures 
have, prima facie, the power to make laws on such matter. 


Iu such a case, the non obstante clause vests the exclusive legisla¬ 
tive power with respect to the matter in the Federal Legislature” and 
the Provincial law is void as being ultra vires the powers of the 
Provincial Legislature. The non obstante clause, therefore, can bo 
said to resolve, in a sense, the repugnancy in such a case. But it must 
be noted that what causes the invalidity of the Provincial law, in 
such a case, is not the presence of the Federal law to which it is 
repugnant. Even if there were no Federal law in existence, the 
Provincial law would be void as ultra vires the Provincial Legislature. 
Hence, really speaking, what affects the validity of the Provincial 
law is not the repugnancy to a Federal law but the fact that in such 
a case the Provincial Legislature has no jurisdiction at all to make a 
law on a particular matter. Hence, strictly speaking, even in those 
cases in which the same matter occurs both in the Federal and 
Provincial Legislative Lists so as to make possible inconsistent 
Federal and Provincial laws, the question involved is really not one 
of repugnancy but of legislative competency which is quite a distinct 
matter altogether. 


But apart from this the school of opinion, above referred to, is 
basically wrong in the assumption that repugnancy is possible only 
between two laws which in pith and substance deal with the same 

43. 1940 Ail 272 [AIR V 27] (FB)~ ~ 

44. 1949 Cal 1 [AIR V 33 C 1] : 50 Cri L Jour 1 : ILR (1949) 2 Cal 34 
(FB) 
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matter. If this assumption were correct, no doubt, their Lordships’ 

view that in matters covered by the Federal and Provincial Lists, the 

question of repugnancy between -the Federal and Provincial laws is 

wholly covered by S. 100, Government of India Act, 1935 

(corresponding to Art. 246) would also be correct. But, with great 

respect, this assumption is not correct. It fails to draw the distinction 

between a matter with which, in pith and substance , a law deals and 

a matter in respect of which such law conflicts with another law. 

The very doctrine of pith and substance involves as a necessary 

implication the existence of a matter with which a law deals, not in 

pith and substance but incidentally. Hence, although a Federal law 

and a Provincial law may, in pith and substance, deal with two 

distinct matters, yet, one of the two laws may incidentally deal with 

a matter which is dealt with by the other law. Thus, repugnance is 

quite conceivable between two laws which in pith and substance deal 
with distinct matters. 

No doubt, repugnancy docs mean that the two conflicting laws 
deal with the same matter. Otherwise, there would be no repugnancy. 
But repugnancy does not necessarily mean that the two conflicting 
provisions must, in pith and substance, deal with the same matter. 
Even where one of them deals with a matter in pith and substance\ 
and the other deals with it only incidentally, the two laws would 
nevertheless be dealing with the same matter. This is quite enough 
to create scope for ‘repugnancy’. (Sec also sub-headings (n) and (o).) 

If this latter kind of repugnancy should arise between a Federal 
law and a Provincial law, there would be no scope for the applicability 
of the non obstante clause in S. 100, Government of India Act 1935 
(corresponding to Art, 246) as the law would not be dealing, in pith 
and substance, with the same matter falling in two different 
legislative lists and the non obstante clause is meant to provide for 
eases in which in pith and substance the same matter occurs in the 
federal List and the Provincial List. That means that the repugnancy 

)n f “® h ® CaSe Cannot bo solved by the application of the provisions 
° , ° so that !t cann °t be said that those provisions exhaustively 

<ea wit ! all possible cases of repugnancy between Provincial and 
mdoral laws in matters outside the Concurrent List. The repugnancy 

s earned bj the operation of the doctrine of pith and substance 
and incidental encroachment, which enables a Legislature, while 
e 0 is a m in pith and substance on a matter in its own field, to 
incidentally touch upon a matter in the field of another Legislature, 
k tieu, makes it possible for a conflict to arise between two laws 
made by two different Legislatures, with respect to matters in their 
ov n respective fields, is thus not dealt with by Art. 246 but forms 
su jcct-mattci of this article. With great respect, this aspect 
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seems to have been overlooked by the learned Judges who have 

expressed the view that S. 100 of the Government of India Act, 1935, 

(corresponding to Art. 246) fully covers the question of repugnancy 

between Federal and Provincial laws in matters in the Federal and 
Provincial Lists. 


The dictum of the Federal Court in Megh Rajv. Allah Rakhia 45 
that the doctrine of pith and substance has no relevance, when 
objection is taken under S. 107 of the Government of India Act and 
not S. 100, has already been discussed above. (See sub-headings (Zl) 
and (Z2). That dictum, it has been explained, expresses a correct view, 
and only means that repugnancy of a Provincial law cannot be 
validated merely on the plea that the Provincial law falls in pith and 
substance within the Provincial field and is intra vires the Provincial 
Legislature. 

The above dictum may also be vindicated as meaning that the 
doctrine of pith and substance does not apply to the question whether 
two laws deal with the same matter for purposes of repugnancy (as 
distinct from competency). In other words, two laws may be held 
to deal with the same matter for purposes of repugnancy , though in 
pith and substance they deal with different matters and only 
incidentally deal with the same matter. The doctrine of pith and 
substance is only applicable for determining the true subject-matter 
of an enactment for the purpose of seeing under which legislative head 
it properly falls. 

An objection may be posed in the following form to the above 
view : 

The pith and substance of a legislation means its true character 
and subject-matter. Therefore, when a Provincial law falls in pith 
and substance within the Provincial List and only incidentally 
trenches upon a matter in the Federal List, this necessarily means 
that the trite subject-matter of the Act is the matter in the Provincial 
List and not that in the Federal List upon which the law incidentally 
trenches. Hence, there can be no common field so as to give scope for 
repugnancies to arise between such Provincial law and a Federal law 
which deals with the matter in the Federal List. 

This line of reasoning also involves a fallacy. It assumes that 
when it is said that in pith and substance a law deals with a certain 
matter but incidentally trenches on another matter, the law must be 
treated as not dealing with the latter matter at all. In other words, 
the subsidiary aspects of a law are sought to be treated as though 
non-existent , by this point of view. But an aspect of a law cannot 
cease to exist merely because it happens to be a subsidiary aspect as 


45. 1942 FC 27 [AIR V 29] (FC). 
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distinguished from a dominant aspect. So long as such subsidiary 

aspect, therefore, continues to be in existence, it does form part of 

subject-matter of the Act, although in a subsidiary sense. Hence, when 

another law deals with the same matter it will be traversed by both 

the laws so as to make possible conflicts relating to the same matter 
between the two laws. 


Thus, the principle of pith and substance does not mean that the 

subsidiary aspects of law cease to exist altogether. Only they are not 

taken into account for certain purposes, namely, the determination of 

the question whether the law falls within the legislative jurisdiction, as 

regards subject-matter, of the particular Legislature. But repugnancy 

has to do with tne operation of a law and when a law begins to 

operate, it is not only the dominant aspects of the law that operate 

but also the subsidiary aspects. Hence, even an inconsistency between 

two laws in regard to a matter which is only dealt with incidentally 

by one of the laws is sufficient to create conflicts in the operation of 

the two laws so as to cause a deadlock unless the deadlock is resolved 
by some rule. 

But it is obvious that so far as the different matters dealt with 
in pith and substance by the two Acts are concerned , there can be no 
question of repugnance. 40 (See also Note 15.) 

It will bo well to note in this connection that the conflict cannot 

be avoided by merely saying that conflicts cannot arise in such cases. 

All that can be done is to say that a certain provision of law or of 

the Constitution applies or does not apply to the conflict. For instance, 

it may be stated that cl. (1) of this article does not apply, in which 

case it will only mean that the conflict cannot be resolved in the 

manner laid down in cl. (l). It cannot mean that the conflict does 
not exist at all. 


It may also be added that the established principle of construction 
of the entries in the legislative lists is that as far as possible an 
attempt should bo made to reconcile and harmonize all the entries so 
as to give effect to all of them and reduce to the minimum the 
necessity for resort to the non obstante clause in Art. 2-10. This 
necessarily means that the value of Art. 210 as providing a remedy 
r repugnancy between Federal and Provincial laws is almost 
leoretical, so that tho bulk of the cases in which repugnancy between 
ro\ incia and I ederal laws is conceivable would fall outside the 
scope of Art. 210 and if it were held that Aut. 210 deals exhaustively 
with all questions of repugnancy between Federal and Provincial 
a^s in matters covered by Lists 1 and 2, the result would bo th at 

4< r? f.^ l 949 F ° 81 ^ 88> (Pr 19) CArR v 36 C 13] : 1948 FCR 207 (FC), 

. a a ™ v ‘ Province °f East Punjab. (This decision must be regard¬ 
ed as falling under this principle). 
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there would be no provision in the Constitution for dealing with the 
question of repugnancy between Federal and Provincial laws in a vast 
majority of cases in which such a question is bound to arise. The 
repugnancy would have to be resolved, if at all, only by the application 
of the general principle of occupied field, while ignoring the specific 
provisions of this article which give exact statutory expression to the 
same principle. This procedure seems, on the face of it, to be otiose. 

It has already been pointed out that if it is held that this article 
is limited in its operation to repugnancies between laws which fall, in 
pith and substance, under the Concurrent List, the result would be 
inconsistent with the principle of ‘occupied field’ which is a part of 
the doctrine of pith and substance. So the question discussed above 
involves also the question whether the principle of occupied field is 
applicable to the Constitution Act of 1935 and the present Constitution. 
As already indicated, the doctrine of pith and substance virtually 
means a stretching of the legislative powers of a Legislature so as to 
cover matters in the legislative field of another Legislature. That 
being so, there seems no reason why the doctrine should not be 
accepted as a whole and why there should bo any objection to accept 
the exception to the doctrine which is contained in the principle of 
occupied field. The acceptance of such exception in no way involves 
any curtailment of the legislative powers of a State Legislature in its 
own allotted field. In this connection, the following observations of 
Sulaiman J. in Subrahmanyam Chettiar v. Afattuswami Goundah 47 
may be quoted: 

At the same time, it would be dangerous to import only a 
part of the doctrine (doctrine of pith and substance) and exclude 
another part. Partial application may frustrate the very object for 
which the rule of law was deduced. The two doctrines of incidental 
encroachment and unoccupied field are closely related. I would go 
further and say that they are indissolubly connected. We cannot 
import the doctrine of incidental encroachment in favour of the 
Provinces, and refuse to import the doctrine of unoccupied field 
which is in favour of the Centre. The two must go hand in hand. 
To allow Provincial Legislatures to encroach upon the exclusive 
Federal field, even though in an indirect way, when there is a 
Central legislation already occupying the field, would be to give the 
former a free hand in nullifying Central Acts relating to matters 

47. 1941 FC 47 (63, 34) [AIR V 28] (FC). (The learned Judge applied the 
doctrine of occupied field to solve a repugnancy between a Provincial 
lav/ and an “existing Indian law’’ with respect to a matter in the 
Federal List. With great respect, this amounted to an unwarranted 
extension of the doctrine of occupied field which only applies to con¬ 
flicts between Federal and Provincial laws i.e., laws passed by the 
Federal Legislature and those passed by a Provincial Legislature.) 
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in the Federal List. Such a carte blanche could hardly have been 
contemplated. The scheme of S. 100 of the Act is to exclude 
completely from the authority of the Provincial Legislature the 
power to legislate with respect to subjects in List I. If in consequence 
of certain difficulties that Provincial Legislatures would experience 
by a rigid enforcement of such an exclusion we must in interpreting 
the words with respect to’ import the Canadian doctrine of 
permissibility of incidental encroachment, we must then at the 
same time import the other allied doctrine also that such an 
encroachment is permissible only when the field is actually 
unoccupied. It is only in this way that actual clash between the 
Centre and Provinces can be avoided, which I think wo must.” 

But if it be held that neither cl. (l) of this article nor the doctrine 
of occupied field will apply in such cases, it must be noted that the 
result will bo not that there will be no repugnancy as repugnancy is 
unavoidable whenever there are conflicting provisions of law regarding 
the same matter although only one of them may deal with it In pith 
and substance and the other may deal with it only incidentally. The 
result will only be that such repugnancy will be resolved on the 
general principle that the later law will operate as impliedly repealing 
the earlier law which conflicts witli it. (See also Notes 5 and 20.) 

Before concluding this part of the subject, it must be noted that 
the observations of the Privy Council in Megh Raj v. Allah llakhia* 
already discussed above, taken by themselves, are general in their 
character and suggest that a Provincial law falling in pith and 
substance in the Provincial field can never be liable to attack on the 
ground of repugnancy under S. 107, Government of India Act, 1935 
even though the repugnancy may be to a Federal law. But taken 
along with the context, the observations have reference only to the 
question of repugnancy to an existing Indian law with respect to a 
matter in the Concurrent List. Similarly, though some observations 
of Rajamannar C. J. in Narayanaswami Naidu v. Inspector of 

p ' Ce , 50 and 0f , Harrics C- J - in JnanProsanna v. The Frounce of West 
j eng a l may be of a general character, the actual questions involved 
m he cases before them only related to the repugnancy of a Provin- 

cu aw o an existing Indian law with respect to a matter in the 
neurren List. In Latin Naray an v. Province of Bihar 51 the 

M n ^ A 4 n —v- 1 ■ . — _ . 1 
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Federal Court observed as follows : “It is settled by the decision of 
the Judicial Committee in Meghraj v. Allah Bakhia , 63 that when the 
Province acts solely within its powers under the Provincial List 
without relying on any power conferred by the Concurrent List, no 
question of repugnancy under Sec. 107, Government of India Act, 
would arise.” These observations also have to be limited by their 
context and only relate to a question of repugnancy between a 
Provincial law and an “existing Indian law. ,, So, apart from the 
unsoundness of the proposition that this article is confined to 
repugnancies in the Concurrent field, there is no binding authority 
to support the proposition, except as regards repugnancy of State law 
to ‘existing law. 63 

It has already been seen above that the repugnancy of a State 
law to an existing law will not affect the validity of the State law 
under cl. (l) unless the existing law is with respect to one of the 
matters in the Concurrent List , 64 Hence, where a State law is 
repugnant to an existing law dealing with a matter in the Provincial 
List , the State law will prevail. 60 So also, where a State law is 
repugnant to an ‘existing law’ dealing with a matter in the Union 
List , the State law will prevail. 50 But in this case, the question will 

have to be. considered whether the State law falls in pith and 

• » ____ _ ___ _ _ 

52. 1947 PC 72 [AIR V 34 C 17] : 74 Ind App 12 : 1947 FCR 77 : ILR 
(1947) Kar (PC) 151 (PC). 

53. See 1954 Punj 241 (Pr 10) [AIR V 41 C 118] (DB), Sadhu Singh v. 
The Financial Commissioner. (This case concerns repugnancy be¬ 
tween a State Law with respect to a matter in the State List (East 
Pun]. Requisitioning of Immovable Property (Temporary Powers) Act 
48 of 1948 as amended by E. P. Act 11 of 1951) and a Union Law (Ad¬ 
ministration of Evacuee Property Act, 1950) with respect to a matter 
in the Concurrent List — Although it is held that there is no repug¬ 
nancy between the provisions of the two laws as alleged this is not on 
the ground that there cannot be a repugnancy in such cases nor on 
that of non-applicability of this Article to such cases — The decision 
only proceeds on the ground that the provisions were not so inconsis¬ 
tent as to require their being held to be repugnant to each other). 

54. 1939 FC 74 (83) [AIR V 26] (FC), Shyamakant v. Rambhajan. 

55. 1939 FC 74 (83) [AIR V 26] (FC), Shyamakant v. Rambhajan. 

1946 Cal 48 (49) [AIR V 33 C 14] (DB), Udaychand v. Ajit Kumar. 

1942 Cal 429 (434) [AIR V 29] (DB), Satish Chandra v. Sudhir Krishna. 
1939 Cal 628 (634, 635) [AIR V 23] (DB), Stewart v. Brojendra Kishore. 

56. 1947 PC 60 (62, 63) (Pr 16) [AIR V 34 C 14] : 74 Ind App 23 : 1947 
FCR 28 : ILR (1947) Kar (PC) 161 (PC), Prafulla Kumar v. Bank of 

Commerce , Khulna. . 

1950 Pat 35 (38) (Pr 12) [AIR V 37 C 14] : ILR 28 Pat 782 : 51 Cn L 

Jour 300 (DB), Bhutnath Ghosh v. Province of Bihar. 

[See 1944 Pat 303 (304) [AIR V 31] (FB), Deo Nandan Prosad v_ Ram 
Prasad. (In so far as the Negotiable Instruments Act (existing Indian 
Law) is legislation within List I, the provisions of S. 107(1). Govern¬ 
ment of India Act, are, upon their terms inapplicable.) ] 
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substance in the State List, as, if it falls in the Union List, it would 
be ultra vires the State Legislature. 67 

The opinion has sometimes been expressed that although a 
Provincial law, which falls in pith and substance under the Provincial 
List and conflicts with an existing Indian law as regards matters in 
the Federal List which the Provincial law incidentally touches upon, 
is not directly hit by Sec. 107 (l) of the Government of India Act,’ 
1935, yet, such a law will be affected by the doctrine of occupied 
field and such of its provisions as come into conflict with the 
provisions of an existing Indian law with regard to matters in the 
Federal List will give way to the provisions of an existing Indian 

law. 68 It is submitted with respect that this constitutes an unwarranted 
extension of the principle of occupied field to a law which only deals 
with a Federal subject but is not a Federal law, while the doctrine is 
only applicable to repugnancies between Federal and Provincial laws. 
The implied authority of the Privy Council in Prafulla Kumar 
Mookerjee v. Bank of Commerce, Khulna is also against holding 
that the repugnancy of a Provincial law, which in pith and substance 
falls under the Provincial List, to the provisions of an existing 
Indian law in regard to a matter in the Federal List will affect the 
validity of the Provincial law. Hence, the view that would seek to 
invalidate the Provincial law in such cases by the application of the 
doctrine of occupied field is neither correct nor good law. 

As repugnancy of a State law to an existing law with respect to 
matters outside the Concurrent List does not affect the validity of the 
State law, no question of curing the repugnancy by application of the 
procedure under cl. (2) arises in such a case. 00 (See also Note G.) 

The question has been raised whether the words “with respect 
to one of the matters enumerated in the Concurrent List” qualify 
only the words “an existing Indian law” in Sec. 107(1) of the 
- overnme Qt of India Act, and not the words “any provision”. 61 If it 

5 £r.o 4 L PC 60 (65) (PrS 37> 38) tAIR V 34 C 14] : 74 A PP 2 3 : 1947 

28 ’ ILP (1947) Kar (PC) 161 (PC), Prafulla Kumar v. Bank of 
Commerce, Khulna. 

r W [AIR V 28] (DB) ’ Sa 9 armal v. Bhuthu Ram. 

1946 Ngp- Ri mm 83) [AIR V 26 Shyamakant v. Rambhajan. 

Ambadas DamodforT V 33 ° 20] (DB) ' Balm ^nd Jainarayan v. 

(Per Sukdrr^an^J 2 )' ^ V 28 ^ (p C), Subrahmanyan v. Muttuswami. 

69. 9 194 Pa pc°60 <3 ?fi2 mwd 3 !i (FB) ’ Deo Nandan Prosad v. Ram Prasad . 
FCR 28 : lLRa’94?! “ 3 1 ™ ^ 23 = 1947 

ee 1941 Pat 99 (105) [AIR v 28] (DB), Sagarmal v. Bhuthu Ram. 
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is held that the qualification is only intended for “existing law” as 
a whole, it would mean that where an existing Indian law as a whole 
is not with respect to a matter in the Concurrent List but a particular 
provision thereof is with respect to a matter in the Concurrent List, 
and a Provincial law conflicts with such provision, the provisions of 
cl. (l) will not come into play. Conversely, it would mean that where 
an existing Indian law as a whole falls under the Concurrent List 
and a particular provision thereof wiiich is of a distinct nature falls 
oiioside the Concurrent List, the Provincial law r which conflicts with 
such provision will nevertheless be vitiated under cl. (l), as conflicting 
with an existing law which as a whole falls in the Concurrent List. 
Thus, this construction leads to the position that even though the 
particular provision to which the Provincial law' is repugnant falls in 
the Concurrent List, still the validity of the Provincial law r may not 
be affected in some cases, w'hile in others, even though the particular 
provision to W'hich the Provincial law r is repugnant does not fall in 
the Concurrent List, the Provincial law may be vitiated. Such a 
construction is obviously not contemplated by the article. Further, it 
is contrary to the principles relating to the determination of the 
question w'hether a law falls within the legislative powers of a 
Legislature, discussed in the commentary on Art. 246, according to 
wdiich, even for the application of the doctrine of pith and substance, 
provisions of an enactment w'hich organically stand outside such an 
enactment have to be treated as a separate block although they may 
formally form part of it. Organically distinct parts of the same 
enactment have to be treated as separate laws for the purpose of 
seeing whether they fall in pith and substance under a particular 
legislative list. 62 

Moreover, the article does not seem to make any distinction 
between a ‘provision’ and a ‘law’’. The first part of cl. (1) refers to a 
repugnancy to a “provision” of an existing law. But the latter part 
of cl. (1) refers to the existing ‘law’ ‘prevailing’ against the repugnant 
Provincial law'. Obviously, w’hat is made to ‘prevail’ cannot be 
different from that to which the impugned Provincial law is said to be 


restrictions in Art. 254 are as to particular provisions and not to law r s 
as a whole). 

1042 Cal 429 (433) [AIR V 29] (DB), Satish Chandra v. Sudhir 
Krishna. (Relerring to judgment of Sulaiman J. in AIR 1941 FC 47 
<FC>.) 

62. See 1949 Mad 307 (314) [AIR V 36 C 146] : ILR (1949) Mad 377 : 50 
Cri L Jour 405 (SB), Narayanaswami Naidu v. Inspector of Police. 
(“Provincial law M does not necessarily mean and refer to the entire 
statute — Any provision of a Provincial Act or Provincial law wiJ' 
also be a Provincial law.) 
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repugnant. So also, at the beginning of cl. (1) what is repugnant is a 

"provision” of a Provincial law, but at the end of the clause, the 

Provincial law is stated to be rendered void by the repugnancy. 

Surely what is rendered void by repugnancy cannot be different from 
what is repugnant. 

The w T ords law with respect to one of the matters enumerated 

in the Concurrent List” do not refer only to substantive law. Hence, 

the repugnancy of a State law to an existing law with respect to a 

matter in the Concurrent List will affect the validity of the State 

law, even though the existing law is not a substantive law but one 

relating to procedure. Conversely, where the existing law is with 

respect to a matter in the Provincial List , the validity of the 

1 rovincial law will not be affected by its repugnancy to such a law, 

even though the provisions of the existing law which fall in the 

Provincial List relate to procedure and not to substantive law. 63 

In other words, it cannot be said that the requirement that an 

existing law should fall under the Concurrent List in order to 

attract the applicability of cl. (1) holds good only in the case of 

provisions relating to substantive law and not those relating to 
procedure. 
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(z8) Existing 
law relating to 
procedure. 


The above discussion is devoted to the question as to what must 

be the subject-matter of the conflicting provisions, in order to attract 

the applicability of this article. The question in controversy has a 

double aspect. In its narrower aspect, the question has been only 

whether a Provincial law, which in pith and substance falls in the 

Provincial List but incidentally trenches on a matter in the Concurrent 

List, can be impugned for repugnancy to an existing law with respect 

to such matter. This has been the main question and the question 

directly involved in most of the decisions discussed. But in the context 

■of this question, a broader issue has been raised, namely, whether the 

scope of this article is confined to repugnancies between laws which 

ln pith and substance fall in the Concurrent List. So, this broader 
aspect of the question has also been discussed. 


t has been shown that as far as the narrower aspect is concerned, 

6 . » Settled ’ since the decision of the Privy Council in Meghraj 

v. - a t iakhia , M that a Provincial law of the type mentioned above 
is not liable to be questioned for repugnancy, and that notwithstanding 
such repugnancy it would prevail over existing law. 

. , ^ 10 souu dness of this position has, however, been canvassed and 
it, has been shown to be not consistent with the grammatical or 


«3. 1942 Cal 587 (590) [AIR V 29] (DB) 
Hossain. 


Bikram Kishore v. Tafazzal 


«4- 1947 PC 72 [AIR V 34 C 
(1947) Kar (PC) 151 (PC). 


17] : 74 Ind App 12 : 1947 FCR 77 : ILR 


l.Ind. Con. D.F. 22, 


(z9) Recapitu¬ 
lation and sum¬ 
ming up. 
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logical construction of this article and requires reconsideration by the 

Supreme Court when the question is properly raised before it in a 
future case. 

In this connection, the broader implications of the position have 
been considered and the correctness of the proposition that this article 
is confined to repugnancies in regard to matters covered by the 
Concurrent List, even in the case of repugnancies between Central 
and State law's (as suggested in the observations of some of the 
decisions) has been examined and it has been shown with reasons 
that the proposition is essentially unsound. 

In this connection, it has been pointed out that although 
repugnancy necessarily means that the two conflicting laws deal with 
the same matter, it does not mean that both of them must deal with 
the same matter in pith and' substance , and that a repugnancy between 
two law's is quite conceivable although one of them deals w r ith a 
matter in pith and substance and the other deals with it only 
incidentally. It has been pointed out that it is the overlooking of 
this fundamental aspect that has led to the view' expressed in some 
decisions that the question of repugnancy in matters outside the 
Concurrent List has been exhaustively dealt w’ith by S. 100 of the 
Government of India Act, 1985, corresponding to Art. 246, and does 
not form the subject-matter of S. 107 of that Act, corresponding to 
this article. 

The anomaly that would result from the acceptance of the 
proposition expressed has also been pointed out and it has been 
show'n how r the view is inconsistent with the principle of occupied 
field which is an inseparable concomitant of the doctrine of pith and 
substance which is an accepted doctrine both under the Constitution 
Act of 1985 and the present Constitution. 

So, as regards the question as to what the nature of the 
subject-matter of the conflicting provisions must be in order to 
attract the applicability of this article, the position may be summed 
up as follow's : 

As regards cl. ( 1 ) (which declares the effect of repugnancy), 
where the repugnancy of a State law r is to a Central law it is 
immaterial under which legislative list the conflicting law’s fall. 

In every case the Central law r will prevail except that wdien the 
conflicting provisions fall in the Concurrent List, the State law may 
be made to prevail, so far as the particular State is concerned, by 
obtaining the President’s assent under cl. (2). 

Where the repugnancy of the State law T is to an existing law r , 
then the repugnancy will affect the validity of the State law' only 


* 
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■where both the conflicting laws fall in the Concurrent List : 
Meghraj v. Allah Raichia , 05 

In other cases the State law will prevail over the existing law. 
But even in cases in which the conflicting laws fall in the Concurrent 
List, the assent of the President under cl. (2) will cure the invalidity 
of the State law caused by the repugnancy. 

As regards the applicability of cl. (2), this clause will come into 
operation only where both the conflicting provisions fall in pith and 
substance under the Concurrent List. This rule will apply whether 

the conflict is between a State law and a Central law or between a 
State law and an existing law. 

Principle of pith and substance — Relevancy under 
article. _ See Notes 5 (Zl), 12 and 15 and Art. 246, Note 9. 

14. Doctrine of occupied field._Sco Notes 5 , 6 and 12 and 
Art. 246, Note 10. 


15. Repugnancy, meaning of. — The marginal note to tin 
article uses the expression “inconsistency”, while the body of tin 
article uses the expression “repugnancy”. But the idea conveyed In 
the two expressions in the context is the same. And when it 'is said 
that one law is repugnant to another law, all that is meant is that 
the two laws are inconsistent with each other. 

Inconsistency connotes the idea of incompatibility. Thee.-nontial 

ulea involved in inconsistency is that the two laws, which are said to 

be inconsistent with each other, cannot both logically exist at the same 

time In Clyde Engineering Co. Ltd. v. Vowbnrn* Higgins J. observed 
as follows : 

“When is a law ‘inconsistent’with another law? Etymolo-i. 

ca y I presume that things are inconsistent when they cannot stand 
together at the same time; and one law is inconsistent with another 
_Jaw when the command or power or other provision i n one law 

6 ( 1947 4 ) 7 K P ar (M (PC ) 4 ° ^ = 74 Ind ^^77^947 FOR 77 :~7 r 
1 Article 254 — No 7 e 15 

Co. 74MFB) C p^ l M ( "traZUatI 1 ^ A ? V 43 C 5] : ILR <*955) Trav- 
nancy must be founZ Namboori P ad v. C. D. Board. (Repug- 

[See 1954 SC 752 <v*\ ,t>° n the impossibilit y co-existence.) 

1954 Cri L Jour 282°2 (SC) S Za V 41 ° 174] : 1955 SCR 799 ■ 

1939 PC 74 (841 [AIR V ’ 26] (^State of Bombay. 

Singh. 1 (FC> ’ S} Wmakant Lai v. Rambhajan 

v. RathaVl^am.} ln V 40 C 61 : 31 Pat 921 (FB), Mangtulal 

" .■onrJugbSentoT smaiman'j Tl,™ 2 “ ^ 

1939 FC 74 (84) (FC).) Shycnnakant v. Rambhajan, AIR 


(a) Inc on sis- 
te ncy — Impos- 
s i b i i i t y of 
s i m u 11 a neous 
operation of 
both laws. 
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conflicts directly with the command or power or provision in the 
other. 

“Where two Legislatures operate over the same territory and 
come into collision, it is necessary that one should prevail; but the 
necessity is confined to actual collision, as when one Legislature 
says ‘do* and the other says ‘don’t’. ” 3 

In Kutner v. Phillips* the rule was laid down as follows, as 
regards repeal by implication, and the passage shows what is meant 
by inconsistency or repugnancy between two laws : 

“A repeal by implication is only effected when the provisions 
of a later enactment are so inconsistent with or repugnant to the 
provisions of an earlier one, that the two cannot stand together, in 
which case the maxim, ‘ leges posteriores priores contrarias abrogant ’ 
applies. Unless two Acts are so plainly repugnant to each other 
that effect cannot be given to both at the same time, a repeal will 
not be implied; or unless there is a necessary inconsistency in the 
two acts standing together.” 

So, in Forbes v. Attorney General of Manitoba 6 Lord Macmillan 
observed as follows : 

“The doctrine of the occupied field applies only where there is 
a clash between Dominion legislation and Provincial legislation 
within an area common to both. Here there is no conflict. Both 
income-taxes may co-exist, and be enforced without clashing.” 

The above passage also points to the impossibility of co-existence 
as the test of inconsistency or repugnancy between two laws. 

Where the tw r o provisions can stand together and both can 
operate without either interfering with the other, they cannot be said 
to be inconsistent with each other. 6 

3. Though this passage postulates the need for a direct conflict to con¬ 
stitute repugnancy, this is not the majority view in the case. The 
majority view is to the effect that direct conflict is not necessary to 
constitute repugnancy As will be seen below, this is the established 
view now. But this does not affect the proposition that repugnancy 
implies inconsistency or incompatibility between the two laws. 

4. (1891) 2 QB 267 (271, 272) : 60 LJ QB 505. 

5. (1937) 1 All ER 249 (257) : 106 LJ PC 17. 

6 . 1954 Mad 993 (1000) (Prs 25, 26) IAIR V 41 C 343] : ILR (1955) Mad 
887 : 1954 Cri L Jour 1521 (DB), In re A. S. Krishna. (In this case it 
was held that the Madras Prohibition Act fell in pith and substance 
. within List II and so it could not be impugned for repugnancy to the 
Criminal Procedure Code which was an “existing Indian law” with 
respect to a matter in the Concurrent List. At the same time, it was 
remarked that if the Criminal P. C. had been “exhaustive” and had 
contained a provision that search warrants could not be issued ex¬ 
cept under its provisions, there might have been room for the con¬ 
tention that in the face of such express provision, no Provincial Legis- 
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Applying tliis test, it is clear that two laws which involve, 

directly or ultimately , contradictory propositions are inconsistent as 

they cannot be both in force at the samo time. 7 This idea was 

expressed by Higgins J. in Attorney-General for Queensland and 

Goldsbrough Mortgage Co. Ltd.w. Attorney General for Commonwealth? 
as follows : 
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“What does ‘repugnant’ mean ? I am strongly inclined to 
think that no Colonial Act can be repugnant to an Act of tho 
Parliament of Great Britain unless it involves, either directly or 

ultimately, a i contradictory proposition—probably contradictory 
duties or contradictory rights.” 9 


The test to see whether a State law is repugnant to a Central 
law or an existing law is the same as is applicable to the question 
whether a later law repeals by implication an earlier law. The test 
that is applied in this context is the test of inconsistency, that is, 
whether both the laws can be in force at one and the same time. (Seo 
Note 20.) So, as pointed out by the Federal Court in Mcghraj v. 


lature could provide for the issue of search warrants in a manner 
other than that provided by the Criminal Procedure Code. 

It is submitted with respect that the views expressed are self-contra¬ 
dictory. If there can be no repugnancy between laws falling under 
different Legislative Lists and that a Provincial Law falling in pith 
and substance in the Provincial List cannot be repugnant to an “exist¬ 
ing law” or a Central law “with respect” to a matter in the Concur¬ 
rent List, how can this position be affected by the question as to 
what the actual provisions of such “existing law” or Central law are? 
The inconsistency reveals the essential unsoundness of the view in 
Meghraf v. Allah Rakhia , AIR 1947 PC 72 (PC) and decisions based 
on it, and also of the view that this Article is confined to repugnancies 
between laws both of which fall within the Consurrent List.) 

(1937) 1 All ER 249 (257) : 106 LJ PC 17, Forbas v. Alt. Gen. of Manitoba. 

(1892) 1892 App Cas 298 (302) : 62 LJ QB 50, Tabernacle Permanent 
Building Society v. John Knight. 

7. (1915) 20 CLR 148 (167, 168) (Aus), Att. Gen. for Queensland v. Alt. 
Gen. for Commonwealth. 

1953 Pat 14 (22) (Pr 23) [AIR V 40 C 6] : ILR 31 Pat 921 (FB), Mangtu- 
lal v. Radha Shyam. 

8 . (1915) 20 CLR 148 (167, 168) (Aus). (Quotation taken from the judg¬ 
ment of Sulaiman J. in Shyamkant v. Rambhajan, AIR 1939 FC 74 
(84) (FC).) 


9. It will be seen below that it is the established view now that direct 
conflict is not necessary to constitute repugnancy between two laws. 
Inconsistency may arise from divergence. Inconsistency may arise from 
t le mere fact that one law intends to cover the whole field in a sub¬ 
ject and another law also purports to deal with the same field. But 
i is conceived that such inconsistencies will be an indirect form of 

contradiction. The words “directly or ultimately” in the above pas¬ 
sage are worth noting. 


(c) Test same 
as in repeal by 
implication. 
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Allah Bakhta, 10 one of the tests of repugnancy that may be adopted 
for the purpose of this article or S. 107 of the Government of India 
Act, 1935, is to ask the question whether, if the paramount law were 
tL eated as a later law passed by the same Legislature, the subordinate 
law would have to be considered as repealed by implication. If there 
would be no repeal by implication, it would follow that there is no 


repugnancy between the two laws for the purpose of this article. 
Although this test looks too much like begging the question (petitio 
principii), yet the suggestion of the test points to the principle that, 
whether the question is one of repugnancy between a Central law and 


a Provincial law or of inconsistency between a later law and an 

earlier law of the same Legislature, the same tests are applicable. 

Ibis is also clear from the judgment of the Supreme Court in 
Zavcrbliai v. State of Bombay} 1 

As inconsistency means the incapacity of two laws to exist side by 
s.do it necessarily lollows that unless they deal with the same subject, 
there can be no question of inconsistency. For, if the two laws deal 
with different subjects, it is clear there will be no difficulty in their 
existing side by side in spite of any seeming divergence or disagreement 
in the tenor of their provisions. Hence, the first condition of repugnancy 
between two laws is that they must deal with the same subject; 
otherwise, there would be no question of repugnancy between them. 12 


10. 1942 FC 27 (30) [AIR V 29] (FC). 

11. 1954 SC 752 (758) (Prs 10, 11) [AIR V 41 C 174] : 1955 SCR 799 : 1954 
Cri L Jour 1822 (SC). (When the punishment or penalty is altered in 
degree but not in kind, the later provision would be considered as 
superseding the earlier one — Maxwell on Interpretation of Statutes, 
10th Ecln. pp. 187 and 188 — If a later Statute again describes an 
offence created by a previous one, and imposes a different punishment, 
or varies the procedure, earlier statute is repealed by later statute — 
Smith v. Benabo, (1937) 1 KB 518 — See Michell v. Brown, (1858) 120 
ER 909 per Lord Cambell.) 

1?. 1954 SC 752 (757) [AIR V 41 C 174] : 1955 SCR 799 : 1954 Cri L Jour 
1822 (SC), Zaverbhai v. State of Bombay. (Though the judgment pro¬ 
ceeds on the language of Art. 254(2), Proviso, it clearly illustrates the 
necessity for identity of subject matter between two Acts in order to 
give rise to repugnancy.) 

1950 FC 59 (62) (Pr 9) [AIR V 37 C 5] : ILR 29 Pat 185 : 51 Cri L Jour 
921 : 1949 FCR 693 (FC), Lakhi Narayan v. Province of Bihar. 

1949 FC 81 (88) (Pr 19) [AIR V 36 C 13] : 1948 FOR 207 (FC), Ralla Ram 
v. Province of East Punjab. (Punjab Urban Lnmovable Property Tax 
Act (17 of 1940), S. 3 — Property Tax under S. 3 based on annual value 
is not tax on income — Act is not ultra vires Provincial Legislature — Act 
does not come under Federal List, Entry 54 (Income Tax) but under 
Entry 42, Prov. List and so not impossible to reconcile the seeming 
conflict between the two Acts — Note : There is not even incidental 
encroachment on Federal List — So subjects were absolutely different.) 
1955 Hyd 194 (200) (Pr 28) [ (S) AIR V 42 C 55] : ILR (1955) Kyd 510 
(DB), Jamnalal Ramlal Kimtee v. Kishendas. 
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But granted that two laws deal with the same subject, under 
what circumstances will they be “repugnant” to each other ? And 
when can two laws be said to deal with the “same subject”? 

A direct conflict between two laws would bo a case of manifest 
inconsistency or repugnancy between them. Thus, when one law 
says “do” and another law says “don’t” with reference to the same 
act oi abstention, then ooviously there is inconsistency or repugnancy 
between two laws. Because, it is impossible in such a case to obey 
both the laws at the same time, as obedience to either of the two 
laws would itself amount to disobedience of the other law. 

But there may be repugnancy between two laws even in the 
absence of su.cn a /re a, conflict between them. 1. In other words, even 

19 ° 3 J & K 25 (33) L AIR V 40 C 17) : 11 J & K LR 1 (DB), Manlier Singh 
\. Pnncipal Ssc-y. J. & K. Govt. (Repugnancy, meaning of —J & K Land 
Acquisition Act, 1990, S. 6 v. J. and K. Big Landed Estates (Abolition) 
Act 2007) — There is no repugnancy between the two provisions — The 
former provides that no property can be acquired by State for public 
purposes without payment of compensation as provided by the Act 
while the Big Landed Estates (Abolition) .Act, 2007, does not deal with 
acquisition oi property at all - The Act provides for extinguishment 
of rights of the landlord in the manner set forth.) 

1942 Cal 337 (589) [AIR V 29] (DB), Sir Bikram Kishore v. Tarazzal 
Hossain. (Diversity and repugnancy are not the same thing. Repug¬ 
nancy implies a conflict. Two provisions of the law may be dissimilar 
but nevertheless, there may be no conflict between them. Conflict 
aiises when two diverse elements meet in seeking to occupy the same 
field. Where they do not meet, there is no conflict.) 

.1939 Cal 023 (634) LAIR V 26] (DB), Stewart v. Brojendra Kishore. 
<1S07) 1907 App Cas 65 (68) : 76 LJ PC 23, Grand Trunk Railway of 
Canada v. Attorney General of Canada. (The cases in Attorney-General 
O) Ontario v. Attorney-General for the Dominion of Canada (1894) 1894 
App Cas 189 and Tenant v. The Union Bank of Canada (1894) 1894 
App Cas 31 establish two propositions: First that there can be a domain 
m which provincial and Dominion legislation may overlap, in which 
case neither legislation will be ultra vires, if the field is clear; and 
secondly that if the field is not clear, and in such a domain the two 
egislation.s meet, then the Dominion legislation must prevail.) 

o 53 7 r ?at 14 (22) rAIR V 40 C 61 : ILR 31 921 (F3), Manytu Lai 

.. ^adua Shyam. (Das J.: Statutes may do more than impose duties; 

ney may, for instance, confer rights; and one statute is inconsistent 
v.Kh another when it takes away a right conferred by that other even 
tnougn the right be one which might be waived or abandoned without 
disvjbe} ing the statute which conferred it.) 

19ol Mad 191 (198) (Pr 13) [AIR V 38 C 19] : 52 Cri L Jour 744 (DB), 

C. P. Sarathy v. State of Madras. (S. 5 of Madras Act (12 of 1949) 
envisage^ and sets the seal of approval on an award passed by a tribu¬ 
na vmhout the necessary prerequisite of a dispute existing or appre¬ 
hended so as to form the basis for a reference — S. 5 is inconsistent 
with S. 10(1) of the Central Act of 1947 .) 

1 l'L r f I v y? a23) CAm v 35 c 42 J : 49 Cri L Jour 305 (DB), Ahmad 
& nan v. Emperor . 
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if it should be possible to obey both the laws, there may be repug¬ 
nancy between the two laws. Thus, where one law says “go east” 
and another law says “go west,” it is conceivably possible to obey 
both the laws by going first towards the east and then towards the 
west. As pointed out by Isaacs J., in Clyde Engineering Co, v. 
Cowburn , 14 two statutes imposing respectively 20 and 25 lashes for 
robbery might, in a sense, be both obeyed by infliction of 45 lashes. 

In such cases, the two laws can be both obeyed in another sense 
also, i. e., by inflicting the lesser punishment. But the infliction of 
the higher punishment would amount to contravention of one of the 
laws as, by prescribing a lower punishment, it impliedly forbids the 
imposition of a higher punishment. 15 Thus, if a Central law imposes 
a punishment of 3 years' imprisonment for an offence and a Pro¬ 
vincial law prescribes a punishment of 7 years’ imprisonment for the 
same offence, there would be a conflict between the two laws as what 
accords .with the Provincial law may contravene the Central law. 18 

Thus, in the case of such laws it is possible to give effect to one 
of the laws without infringing the other law. But nevertheless, the 
laws must be deemed to conflict with each other, because it is only 
in the case of one of the laws that the above proposition is true and 
not in regard to the other. Thus, in the above example, it is only 
in the case of the Central law that it can be said that giving effect 
to it will not result in the infringement of the Provincial law and 
not vice versa. Unless it would be possible to give effect to the 

1942 Cal 587 (589) [AIR V 29], Bir Bikram Kishore v. Tafazzal Hussain. 

(Repugnancy will arise where diverse elements meet in seeking to oc¬ 
cupy the same field.) 

1939 Cal 328 (633) [AIR V 26] (DB), Stewart v. Brojendra Kishore Roy~ 
(The question of repugnancy or inconsistency has arisen and been 
considered in several Australian cases with reference to S. 109, Com¬ 
monwealth of Australia Constitution Act, which provides that when a 
law of a State is inconsistent with a law of the Commonwealth, the 
latter shall prevail and the former shall to the extent of the incon¬ 
sistency be invalid. A summary of the cases will be found in Wynes* 
Legislative and Executive Powers in Australia; and in Street on Ultra 
vires. In the earlier cases, e.g., Federated Saw Mills and Employees v 
Moore t 8 CLR 465, Australian Boot Trade Employees v. Whybrow, 10 
CLR 266, Federated Engine Drivers and Co. of Australia v. Adelaide 
Chemical and Fertiliser Co., 28 CLR 1, the list of inconsistency adopt¬ 
ed was whether it was possible to obey both the competing laws. But 
the later view was different.) 

14. (1926) 37 CLR 466 : 1926 Argus LR 214 (Aus), Clyde Engineering Co. 
v. Cowburn. 

15. See in this connection the observations of Channel J. in Gentcl v. 
Rapps , (1902) 1 KB 130 (166) quoted further down under sub-heading- 
(Z3) in this same Note. 

16. 1954 SC 752 [AIR V 41 C 174] : 1955 SCR 799 : 1954 Cri L Jour 1822 
(SC), Zaverbhai v. State of Bombay. 
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Provincial law also without infringement of the Central law, there 
would be contradiction between the two, and they must be held to 
be repugnant to each other notwithstanding the possibility of 
obeying both the laws at the same time. 

Hence, the test of possibility of obedience of both the laws has 
only a negative value. Where such obedience is impossible owing to 
the fact that the obedience of either of the two laws will itself 
amount to disobedience of the other law, the two laws are obviously 
repugnant to each other. Put the test is not helpful on the jwsitiue 
side as, notwithstanding the possibility of simultaneously obeying 
both the laws, they may still be inconsistent with each other as 
explained above. 17 In other words, although a direct conflict between 
two laws will create repugnancy between them, yet it is not necessary 
to create such repugnancy. The absence of direct conflict , therefore, 
does not mean the absence of repugnancy. 

Thus, in Stewart v. Brojcndra Kishore 18 Narsinga Ran J., 
observed as follows : 


It is sometimes said that two laws cannot be said to be 
properly repugnant unless there is a direct conflict between them, 
as when one says do' and the other ‘don’t’. There is no true 
repugnancy, according to this view, if it is possible to obey both 
the laws. lor reasons which we shall set forth presently, wo 
think that this is too narrow a test; there may well he cases of 
repugnancy where both laws say ‘don’t’ hut in different ways. 

i/ 

For example, one law may say ‘No person shall sell liquor by 
retail, that is, in quantities of less than five gallons at a time’ 
and another law may say ‘No person shall sell liquor by retail, 
that is, in quantities of less than ten gallons at a time.’ Here, it 
is obviously possible to obey both laws, by obeying the more 
stringent of the two, namely, the second one; yet it is equally 
obvious that the two laws are repugnant, for to the extent to 
which a citizen is compelled to obey one of them, the other, though 
not actually disobeyed, is nullified.” 


17. See 1956 Hyd 10 (12) (Pr 3) [AIR V 43 C 3] : ILR (1955) Hyd 737 
(DB), Mirza Hamid Baig v. Aresh Baida. (In this case, it was observ¬ 
ed. The test of repugnancy is that it should not be possible for both 
the laws to stand together, and their provisions should be incompati¬ 
ble in the sense that obedience to one should necessitate the contra¬ 
vention of the other. The State law, only when it thus impairs or de¬ 
tracts from the operation of the Central law, can be said to be repug¬ 
nant to the Central law and would be void to that extent — Submitted 
that for reasons discussed in the Commentary above, the test of both 

the laws being capable of being obeyed simultaneously is not satisfa?" 
tory.) 

18. 1939 Cal 628 (632, 333) [AIR V 26]. 
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In Shyamlcant Lai v. Earn Bhajan Singh, 10 Sulaiman J., 
observed as follows: 

“The opinion of the majority (in Clyde Engineering Co. Ltd., 

v. Cowhurn , 20 Knox C. J., and Gavan Duffy J., with the concur, 
rence of Isaacs J.) was that : 

Two enactments may he inconsistent although obedience to 
each of them may be possible without disobeying the other. 
Statutes may do more than impose duties; they may, for 
instance, confer rights; and one statute is inconsistent with 
another when it takes away a right conferred by that other even 
though the right be one which might be waived or abandoned 
without disobeying the statute which conferred it; page 478.’ 

In this view, it may be humanly possible to obey both, simply 
by not doing what is declared by either to be unlawful, though 
permitted by the other, and yet there may be palpable inconsis¬ 
tency. It may be conceded that the test of a possible obedience 
to both is not absolute.” 

The question then is, in what cases can it be said that in spite 
of the absence of any direct conflict between two enactments they 
are repugnant to each other ? To this question, the following would 
be a correct answer so far as it goes : 

(i) Where the two competing laws enact divergent provisions 
relating to the same matter, they would be repugnant to each other. 

(ii) Where the paramount law evinces an intention, expressly or 
impliedly, to cover a subject entirely, and the subordinate law contains 
any new provisions relating to such subject, the subordinate law would 
be repugnant to the paramount lair. 21 

19. 1939 FC 74 (84) [AIR V 26] (FC). 

20. (1926) 37 CLR 466 : 1926 Argus LR 214 (Aus). 

21. See 1953 Trav-Co 19 (23) (Pr 17) [ (S) AIR V 43 C 5] : ILR (1955) 
Trav-Co 741 (FB), P. M. Bramadathan Nambooripad v. C. D. Board . 
(The new grounds of disqualification added in S. 66 of the Travan- 
core-Cochin Hindu Religious Institutions Act, 1950, will certainly 
affect persons convicted by a criminal Court of offences involving moral 
turpitude and the members of the Legislature, but that does not neces¬ 
sarily mean that the two new grounds of disqualification are anything 
more than an addition or supplement to the four that already existed 
in the Cochin Hindu Religious Institutions Act (I of 1081) when the 
Constitution came into force.) 

1953 Pat 14 (21) [AIR V 40 C 6] : ILR 31 Pat 921 (FB), Mangtn 
Lai v. Radha Shyam. (It is the Court’s duty to see, if it is possible to 
compare the two enactments so to speak quantitatively, in order that 
what is excessive or contradictory in the State enactment and noth¬ 
ing more shall be deemed void.) ] 
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In a number of decisions, however, the test of repugnancy has 
been stated to be as follows : 

Where the paramount law evinces an intention, expressly or 
impliedly, to cover a subject, a subordinate law seeking to deal with 
the same subject would be repugnant to the paramount law. 22 

Thus, in Stewart v. Brojenclra Kisliore~' ] Narsinga I\au J. (with 
whom Mitter J. concurred) after reviewing the case law of Australia, 
Canada and Great Britain, observed as follows : 

The principle dedueible from the English cases, as from the 
Canadian cases, seems therefore to be the same as that enunciated 
by Isaacs J. in the Australian 44-hour case ( Clyde Eng'nieerinrj Co. 
v. Cowburn~ 4 ): if dominant law has expressly or impliedly evinced it 
intention to cover the whole field, then a subordinate law in the 
same field is repugnant and therefore inoperative. Whether and to 
what extent in a given case, the dominant law evinces such an 


s 


22. 1939 Cal 628 (634) [AIR V 26] (DB), Steivarf v. Brojendra Klshorc 
Roy. 

1952 Hyd 187 (190) (Pr 12) [AIR V 39] : ILR (1S52) Hyd 384 : 1952 
Cri L Jour 1740 (FB), Pannalal Lalioti v. Hyderabad State. (Where the 
State Law is superseded by the exercise of the legislative power of 
Parliament, the sphere of legislative power of the State so far as that 
subject is concerned, becomes void. Where, therefore, the Central 
Legislature evinces its intention to cover the field exclusively, it be¬ 
comes an “occupied field” and all State Laws in respect of that matter 
are rendered invalid. Clyde Engineering Co. v. Cowburn 37 Com LR 
4G6, and AIR 1939 Cal 628, Rel. on. The intention of the Code of 
Ciiminal Procedure (Amendment) Act is to govern completely the 
particular matter viz., all matters relating to Criminal Procedure and 
therefore the provisions in the Hyderabad Code governing the same 
subject would be regarded as repugnant. 

Therefore a criminal case pending at the time the Code of Criminal 
Procedure (Amendment) Act came into force in the Hyderabad .State 
would be governed by the Indian Criminal Procedure Code and not by 
the Hyderabad Criminal Procedure Code.) 

19o2 Trav-Co 371 (374) [AIR V 39J, Ayyasicami Nadar v. Joseph. 

I9ol Trav-Co 203 (207) [AIR V 38 C 81] : ILR (1951) Trav-Co 458, 

Nagalinga Nadar Sons v. Ambalapuzah Taluk Head Load Conveyance 
Workers’ Union. 

1948 Lah 120 (123) (Pr 8) [AIR V 35 C 42] : 49 Cri L Jour 305 (DB), 
Ahmad Khan v. Emperor. 

( 1942-4.3) O^CLR 567 (573, 574), Carter v. Egg and Egg Pulp Marketing 
Board. (Taken from AIR 1951 Trav-Co. 203 (207).) 

(1937) 53 CLR 618 (630), Victoria v. The Commonwealth. (Taken from 
AIR 1951 Trav-Co. 203 (207).) 

(1930) 43 CLR 472, Ex parte McLean: Re Firth. (Taken from AIR 1939 
Cal 323.) 

<1926) 37 CLR 466 (490) : 1926 Argus LR 214 (Aus), Clyde Engineering 
Co. v. Cowburn. 

2::. 1939 Cal 628 (634) [AIR V 26] (DB). 

-4. <1926) 37 CLR 46G : 1926 Argus LR 214 (Aus). 
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intention must necessarily depend on the language of the particular 
law.” 

In Clyde Engineering Co. v. Cowburn , 26 Isaacs J. observed a 3 
follows : 

If.... a competent Legislature expressly or impliedly evinces 
its intention to cover the whole field, that is a conclusive test of 
inconsistency where another Legislature assumes to enter to any 
extent upon the same field.” 

Another case which may be cited is Ex parte Mclean ; Re Firth , 26 
in which Dixon J. observed that inconsistency “depends on the inten¬ 
tion of the paramount Legislature to express by its enactment com¬ 
pletely, exhaustively or exclusively what shall be the law governing 
the particular conduct or matter to which its intention is directed. 
When a Federal statute discloses such an intention, it is inconsistent 
with it for the law of a State to govern the same conduct or matter.’' 

The same learned Judge observed as follows in Victoria v. The 
Commonwealth , 27 : 

“I attempted in Ex parte Mclean : Re Firth 28 to explain my 
conception of the principle upon which the decisions had proceeded, 
particularly those given upon the Commonwealth Conciliation and 
Arbitration Act, and there will be found all that is required for the 
purpose now in hand. Substantially, it amounts to this. When a 
a State law, if valid, would alter, impair or detract from the opera¬ 
tion of a law of the Commonwealth Parliament, then to that extent 
it is invalid. Moreover, if it appears from the terms, the nature or 
the subject matter of a Federal enactment that it was intended as 
a complete statement of the law governing a particular matter or 
set of rights and duties, then for a State law to regulate or apply 
to the same matter or relation is regarded as a detraction from the 
full operation of the Commonwealth law and so, as inconsistent.” 

Another Australian case, which may be referred to, is Carter v. 
Egg and Egg Pulp Marketing Board 29 in which Latham C. J. observed 
as follows : 

“Federal and State laws, each—within the powers of the respec¬ 
tive enacting Legislatures — may be inconsistent in terms in the 
sense that there is a direct conflict between them so that it is im¬ 
possible to give effect to both laws. A clear example of such 
inconsistency is to be found in R. v. Brisbane Licensing Court ; Ex 

25. (1926) 37 CLR 466 (490) : 1926 Argus LR 214 fAUS). 

26. (1930) 43 CLR 472. 

27. (1937) 58 CLR 618 (630). 

28. (1930) 43 CLR 472 (483). 

29. (1942-43) 66 CLR 567 (573-574). 
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parte Daniel. 50 A State statute provided that a State vote on Liquor 
Licensing should be taken on the same day as that fixed for a poll 
at an election for the senate of the Commonwealth. A Common, 
wealth statute provided that no vote of electors of a State should 
be taken under the law of a State on any day appointed for an elec- 
tion of the senate. There was a direct conflict between the two 
statutes and the State law was therefore inoperative. 

But, when there is no inconsistency in the actual terms of the 
competing statutes, the Commonwealth Parliament may have shown 
an intention to make its legislation upon a particular subject exhaus¬ 
tive, so as to exclude any State legislation upon that subject. In 
such a case any State law upon the subject will be inoperative by 
reason of S. 109. ( Clyde Engineering Co. Ltd. v. Cowburn, 31 llama 
v. Palmar^ where State legislation was held to be invalid under 
S. 109; Stock Motor Ploughs Ltd. v. Porsyth 33 where State legisla- 
tion was held to be valid, there being no intention of the Common¬ 
wealth Parliament to exclude State laws upon certain subjects.) 

The exercise of a power conferred by a Federal statute may 
result in State legislation becoming inoperative. Thus, if a State 
law is inconsistent with an award of the Commonwealth Concilia¬ 
tion and Arbitration Court either because there is a direct conflict 
or because the award is intended to be a complete and exhaustive 
code in relation to particular matters, the State law is inoperative 
pro tanto : the State Legislation must give way : Engineers' case , M 

Clyde Engineering Co. Ltd. v. Cowburn 55 U. V. Mckay Pty Ltd., 
v. j Hunt™ Ex parte Mclean . 37m 

In Ahmad Khan v. Emperor , 38 Bhandari J. of the Lahore High 
Court observed as follows : 


“The expression ‘repugnant’ has not been defined in the statute. 
But it has come up for consideration in a large number of cases in 
Canada and Australia. These cases were reviewed with care by 
Narsinga Rau J. in Stewart v. Brojendra Kishore 39 He came to 
the conclusion that it is too narrow a test to say that two laws can- 
not be said to be properly repugnant unless there is a direct conflict 
between them, as when one says ‘do’ and the other ‘don’t’. There 


30. 

31. 

32. 

33. 

34. 

35. 

36. 

37. 

38. 

39. 


1926 Argus LR 214 (Aus). 


(1920) 28 CLR 23. 

(1923) 37 CLR 466 : 

(1926) 38 CLR 441. 

(1932) 48 CLR 128. 

(1920) 28 CLR 129 (154). 

noo^ ll CLR 466 : 1926 ArgUs ™ 214 (Aus) - 

(1926) 38 CLR 308. 

(1930) 43 CLR 472. 

1939 cil 62 * r ( S w 2 V 35 C 42] : 49 Crl L Jour 305 (DB), 
Oal 628 [AIR V 26] (DB). 
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nicay well be cases of repugnancy where both laws say Mont’, but 
in different ways. The true test is that if the dominant law has 
expressly or impliedly evinced its intention to cover the whole 
field, then a subordinate law in the same field is repugnant and> 
therefore, inoperative. Whether and to what extent in a given 
case, the dominant law evinces such an intention must necessarily 
depend on the language of the particular law.’ 7 

Reference may also be made to the decisions of the Privy 
Council bearing on the Canadian Constitution, in which also it has 
been recognized that divergent provisions relating to an identical 
matter would be repugnant to each other. Thus, in the Grand Trunk 
Railway Go. v. Attorney-General of Canada*® it was laid down : 

“A comparison of two cases decided in the year 1894—viz., 
Attorney-General of Ontario v. Attorney-General of Canada* 1 and 
Tenant v. Union Bank of Canada 42 —seems to establish these two 
propositions: First, that there can be a domain in which Provincial 
and Dominion legislation may overlap in which case neither 
legislation will be ultra vires , if the field is clear ; and, secondly, 
that if the field is not clear, and in such a domain the two legis¬ 
lations meet, then the Dominion legislation must prevail.” 

It will be seen that the passages quoted above, in laying down 
the test of repugnancy, do not expressly refer to divergence of provi¬ 
sions as an essential element of repugnancy, but proceed as if the fact 
that a Central law evinces an intention, expressly or impliedly, to 
cover a particular subject entirely is itself ipso facto sufficient to 
make the Provincial law dealing with the same subject repugnant to 
the Central law irrespective of the nature of the provisions in the 
Provincial law. 

This raises the question whether a Provincial law with respect 
to a certain subject which contains exactly the same provisions as a 
Central law with respect to the same subject will be void for 
repugnancy on the ground that tho Central law intends to be a 
complete and comprehensive Code on that subject and to deal with it 
exhaustively. Thus, suppose, for instance, a Provincial Legislature 
passes a law on a certain subject in the Concurrent List and after¬ 
wards the Central Legislature passes a law which repeats, word for 
word, the provisions of the Provincial law on the same subject. Tho 
Central law evinces the intention to cover the entire field. Will the 
Provincial law be void for repugnancy to the Central law ? Are not 
the provisions of the Provincial law merely redundant and not 
repugnant to the Central law ? The position is that even in such 


40. (1907) 1907 App Cas 65 (68) : 76 LJ PC 23. 
41 (1894) 1894 App Cas 189 : 63 LJ PC 59. 

42. (1894) 1894 App Cas 31 : 63 LJ PC 25. 
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cases, the Provincial law would be repugnant to the Central law. 
This appears from two decisions of the High Court of Travaneore- 
Cochin which are discussed below. 

(k) Authorities regarding above examined. 

In Nagalim/a Nadar Sons v. Ambalapuzah Taluk Head Load 

Conveyance Workers Union,* 3 the question was whether the 

Prat ancore-Cochin Industrial Disputes Act, 10 of 1950, was repugnant 

to Industrial Disputes Act (Central), 1947, as amended by A^S of 

1950. The concerned provision in the Travancore-Cochin Act was 

identical in terms with the corresponding section in the Central Act. 

In fact, the provisions of the two Acts were identical except in regard 

to one particular question which was immaterial to the discussion. 

Koshi J. held that there was repugnancy between the two Acts and 

that tne Central Act would eclipse the Travancore-Cochin Act 

completely, that is, even in respect of provisions which were identical. 

Ihis view of Koshi J. was followed by Sankaran J. in a later case of 

the same High Court in Aiyyasamy Nadar v. Joseph** Koshi-J. in 

Nagalinga Nadar s case relied upon Stewart v. Brojendra Kishore 4ti 

and other authorities referred to above. But it is not clear how far 

the above decisions specifically contemplated cases in which the 

two laws in question contained exactly the same provisions relating 
to a matter. 


lhus, in Stewart v. Brojendra Kishore*' the question was not 

about provisions which were exactly similar to each other or in 

identical terms. The question which was being considered by 

Narsinga Rau J. in his judgment was whether a direct conflict 

between two laws was necessary in order to create repugnancy 

between them or whether even in the absence of such direct conflict, 

there could be repugnancy where the provisions in the two laws were 

different. The context in the discussion may be understood from 

the following passage which occurs at the very beginning of the 
discussion: 

It is sometimes said that two laws cannot be said to be 
properly repugnant unless there is a direct conflict between them, 
as when one says ‘do’ and the other ‘don’t’. There is no true 
lepugnancy according to this view if it is possible to obey both the 
laws. For reasons which we shall se t forth presently, we think 

43. 1951 Trav-Co 203 (207) (Pr 15) [AIR V 38 C 81] : ILR (1951) Tray- 
Co. 458. 

44. 1952 Trav-Co 371 (373, 374) (Pr 6) [AIR V 39J. 

!r! T J av ~ Co 203 (207) (Pr 15) [AIR V 38 C 81] : ILR (1951) Trav- 
o 4o8, hagalinga Nadar Sons v. Ambalapuzah Taluk Head Load Con¬ 
veyance Workers' Union. 

46. 1939 Cal 628 [AIR V 26] (DB). 

47. 1939 Cal 623 (632, 633) [AIR V 23] (DB). 
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that this is too narrow a test : there may well be cases of 

repugnancy where both laws say ‘don’t’ but in different ways.” 

(Italics ours). 

What follows is only an elaboration of this thesis, so that the 
discussion seems to be concerned with a question as to whether and 
under what circumstances laws containing divergent provisions about 
a matter will be repugnant to each other. 

Similar is the background : of discussion in Ahmad Khan v. 
Emperor 48 in which Bhandari J. follows Stewart v. Brojendra 
Kish ore. 49 Even in the Australian case, Clyde Engineering Co. v. 
Cowburn , 50 from which a passage has been quoted above, the 
provisions in the two laws were divergent and not identical. 

Hence, it seems arguable that the above decisions must only be 
taken to lay down that where a Central law evinces an intention, 
expressly or impliedly, to constitute a complete and comprehensive 
code on the subject with which it deals, a Provincial law which 
contains any additional or divergent provisions relating to the same 
subject would be repugnant to the Central law, although such 
provisions may not directly conflict with those of the Central law. 

But the actual words used in the several passages quoted above 
unambiguously lay down the test as being only whether the 
paramount law evinces an intention to cover the entire field and this, 
it is submitted, is the correct view. 

The repugnancy of the Provincial law in such cases consists in 
the violation of the intention of the Central law to occupy the field 
entirely. The actual provisions of the Provincial law do not matter. 

If the position were not so, it would lead to anomalous results. 
Thus, in the above Travancore Cochin cases, there was a reference of 
an industrial dispute for adjudication to an Industrial Court under the 
Industrial Disputes Act, 1947. The contention was that the reference 
ought to have been made under the State Act, and that the reference 
under the Central Act was invalid. The contention was rejected on 
the ground that as the Central Act evinced the intention to occupy 
the field wholly, the State Act on the same subject was bad for 
repugnancy. 

Suppose the State Act was held not to be bad for repugnancy. 
The result would be that both the Central and State Acts would 
apply. This would mean that there could be two references of the 
same dispute to different tribunals with the possible consequence of 

48. 1948 Lah 120 (123) [AIR V 35 C 42] : 49 Cri L Jour 305 (DBL 

49. 1939 Cal 628 (632, 633) [AIR V 26] (DB). 

50. (1926) 37 CLR 466 (490) : 1926 Argus LR 214 (Aus). 
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ihere being two contradictory awards of two tribunals about the same 
dispute. 61 

Thus, even laws containing the same provisions may lead to 
'Contradictory results if they are allowed to operate simultaneously. 

In such cases, it cannot be said that there is no repugnancy 

because, whichever law is given effect to, the result would be the 

same. Because this assumes that only one of the laws is to be given 

effect to at a time while the test of non-repugnancy is that it must be 

possible to give effect to both the laws at the same time without 

producing any contradictory results. Where both the laws cannot be 

given effect to in this way, that means that they cannot exist side by 

side and so are inconsistent with each other, i. e., repugnant to each 

other. Thus, it must bo clearly grasped that the test of both laws 

existing side by side or being capable of being given effect to at the 

same time—which is the test of absence of repugnancy between them 

—is not that it makes no difference which of them is given effect to. 

The test is that even if both arc given effect to, there must be no 

contradiction in the results. Otherwise, they would be repugnant to 
each other. 


Thus, apait from the fact that wheu one law evinces an intention 
%o cover a whole field, an attempt on the part of another law to deal 
with the same subject (irrespective of the actual provisions) would be 
contrary to the intent of the former law, thus giving rise to repugnancy 
between the two laws, the duplicate operation of even identical 
provisions may lead to contradictory results. 

So, perhaps, the principle may be expressed to be “one matter, 

one law”. Where neither of the laws intends to cover the wholo field 

each of them dealing with certain distinct aspects of it, then there is 

obviously room for both and there is no question of repugnancy. But 

in such cases, it is clear that the exact matter dealt with by either of 

the laws is not identical with that dealt with by the other, and it is 

only in a general sense that the subject dealt with by the laws is 

Barae. That is why Narsinga Ran J. said in Stewart v. Brojendra 

Ktshore 52 that there is only one test of repugnancy—“the single test 
of the ‘occupied fiold’.” 


The above-mentioned principle of identity of subject-matter as 

/ b no test of repugnancy between the two laws was also applied by th o 

*! H d K ,1 V h ^ ; ^ r ^ ot directl y enforceable but has to be con- 
ed by the Government so that the difficulty of contradictory 

0Ver ’ under the provisions of the law as they now 
’ ’ J e ovemment accepting one of the awards and rejecting 

t . Gr \ U , 1115 d ° es not obviat€ the possible contradiction between 
the awards which result from the simultaneous operation of both 
laws supposed not to be repugnant 

32- 1939 Cal 628 (634) [AIR V 26] (DB). 
l.Ind. Con. D.F. 23. 
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Supreme Court in Zaverbhai v. State of Bombay P In that case, the 
question was whether S. 2 of Bombay Act, 86 of 1947, was repugnant 
to S. 7 of the Central Act, the Essential Supplies (Temporary Powers) 
Act, 1946, as substituted by Act, 52 of 1950. The Central Act provided 
for punishment up to 3 years for offences under the Essential Supplies 
(Temporary Powers) Act generally, while providing for an enhanced 
punishment up to 7 years for a particular type of offences. Tho 
Bombay Act provided uniformly for punishment up to 7 years for all 
cases of offences under the Essential Supplies (Temporary Powers) Act. 
It was held by the Supreme Court that the provision in the Bombay 
Act was void for repugnancy to the Central Act. The Supreme Court 
pointed out that S. 7 of the Central Act “was a comprehensive Code 
covering the entire field of punishment for offences under the Act, graded 
according to the commodities and to the character of the offence. The 
subject of enhanced punishment dealt with by the Bombay Act was also 
comprised in the Central Act No. 52 of 1950, the same being limited 
to the case of “hoarding of foodgrains.” The Supreme Court, therefore, 
held that the Central Act and the Bombay Act both related to the 
same matter and the Bombay Act which enacted different provision 
from that in the Central Act in relation to such matter was therefore 
bad for repugnancy. 


The Supreme Court also pointed out that the subject-matter of 
legislation could not be split up in two, viz., punishment simpliciter 
and enhanced punishment, as Bavdekar J. in the lower Court had 
attempted to do. The Supreme Court also expressly endorsed the view 
that to establish repugnancy between a Central law and a Provincial 
law “it was not necessary that one legislation should say 'do' what 
the other legislation says ‘don’t’ and that repugnancy might result 
when both the legislations covered the same field”. 


It will be seen that in the above case there was no question of 
one legislation saying “do” and another legislation saying “don’t” 
about the same thing. Both the legislations only said “don’t”, but 
they said it in different ways , the Bombay legislation prescribing a 
punishment of 7 years’ imprisonment for the doing of the thing, while 
the Central legislation prescribed the punishment of only 3 years 
except in regard to one type of offence in which the maximum penalty 
of 7 years’ imprisonment was laid down. 54 Still as both the laws dealt 


53. 1954 SC 752 (757, 758) (Pr 8, 10, 11) [AIR V 41 C 174] : 1955 SCR 
799 : 1954 Cri L Jour 1822 (SC). 

54. It is, however, possible to view the matter as being that the Centra •. 
Law impliedly prohibited the infliction of a higher punishment than 
imprisonment of 3 years while the Eombay Law permitted such in¬ 
fliction so that one law said “you may*' v/hat the other law said “you 
shall not”. In this view, there would be clearly repugnancy between 
the two laws — See in this connection the observations of Channel J- 
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with the same subject but enacted different provisions relating thereto 
and the Central law evinced an intention to cover the whole field 
exclusively, the Provincial law was to that extent bad for repugnancy. 

It must be noted that in the above case, though the Supreme 

Court pointed out the difference between the provisions of the Central 

law and those of the Provincial law, it is clear from their Lordships’ 

judgment that they regarded the sameness of the subject as the 
determining factor. 

It may also be mentioned that their Lordships were applying 
the Proviso to cl. (2) of the article and were considering whether 
the Central law, which was the later law, was “with respect to the 
same matter” within the meaning of that Proviso. But it is obvious 
that their Lordships were only considering the question of repwjnanc, 

between the two laws and it is only in connection with that question 
they were construing and applying the Proviso to cl. (2). 55 

But it may bo objected whether the above view (as to intent of 

one law to occupy the whole field) does not amount to holding that 

the Central Legislature can virtually debar the Provincial Legislature 

from functioning at all in regard to a subject on which it has, under 

the Constitution, power to legislate, for it means that the Central 

Legislature by enacting a law with intent to cover the whole field 

in regard to a subject in the Concurrent List can effectively prevent 

the Provincial Legislature from enacting an operative law on the 
same subject. 

As regards this objection, it must be pointed out that there is 
no question of the Central Legislature debarring the Provincial 
Legislature from legislating on a particular subject when the Central 
Legislature passes a law intended to be a complete code on the subject 
^ effect of such a Central law is only to make the Provincial law 
on the same subject repugnant, which is quite a different matter from 

does 1 "I?* T V 1 th ° IaW ' AS wiU be SGGn iu Note 17 - repugnancy 

G c L-fr ^ nUrn ^ U haS ° nly the efi ' ect of causing 
an eclipse of the law, so to say, to the extent and so long as the 

inconsistent paramount law continues on the statute book. 

with Urn Wisht 1 " S ° fai aS ther ° may be SUllposed t0 bo an interference 
t 13 ° neWhiCh " “ on Constitution itself and 

theie is nothing unconstitutional in it. 
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In this connection, however, the following observations of the 
Federal Court in Lakhi Narayan v. Province of Bihar 50 must be 
referred to : 

“The Concurrent List is not a forbidden field to the Provincial 
Legislature and the mere fact that the Provincial Legislature has 
legislated on any matter in the Concurrent List is not enough to 
attract the mischief of S. 107, Government of India Act, 1935. 
There must be repugnancy between such legislation and an existing 
law and then and then only would the existing law prevail unless 
the procedure laid down in sub-s. (2) of S. 107 was followed/’ 


(s) Some dis¬ 
senting views 
examined. 


The above observations only emphasise the need for repugnancy 
to attract the provisions of S. 107 of the Government of India Act, 
1935 (corresponding to this article). The observations do not throw 
any light on the question as to what will constitute repugnancy, and 
hence cannot be taken as militating against the view that when one 
law evinces an intention to cover the whole field another law 
purporting to deal with the same matter would be repugnant to it. 
The observations cannot be regarded as laying down that repugnancy 
in actual provisions is necessary and that the notion of the Provincial 
law being repugnant merely because there is already a Central law 
on the same matter is not correct. Repugnancy may arise because of 
inconsistency in actual provisions or because one of the laws intends 
to deal with the matter entirely and exclusively. In fact, the test of 
the paramount law being exhaustive with respect to a topic is referred 
to by the Federal Court itself in the same passage, for the Federal 
Court proceeded to observe as follows : 

“In our opinion, there is no repugnancy between the provisions 
of the impugned Ordinance and those of the Criminal Procedure 
Code. Section 54, Criminal P. C., does not purport to be exhaustive 
or unqualified and various provisions for arrest without warrant 
are to be found in other Acts, e. g., Police Act, Arms Act, Explosive 
Acts, Indian Railways Act, etc., and S. 1 (2), Criminal P. C., 
expressly lays down that the provisions of the Code would not 
afiect any special form of procedure prescribed by any law for the 
time being in force. The provision of S. 21 of the Ordinance cannot 
be said therefore to be repugnant to S. 54, Criminal P. C. Similarly, 
the investing of certain Magistrates with powers to try offences 
under the Ordinance does not affect or touch in the least any 
provision of the Criminal Procedure Code.” 

There are, however, expressions of views in some decisions which 
have refused to accept the correctness of the test of “occupied fie 

as set forth above. ___ —- 

56. 1950 FC 59 ( 64) (Pr 16) [AIR V 37 C 5] : 51 Cri L Jour 921 : 1949 
FOR 693 : ILR 29 Pat 185 (FC). 
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Thus, in Mangtu Lai v. Radha Shy am , 57 Kamaswami, J., of the 
Patna High Court.observed as follows : 

It is necessary to state at the outset that the doctrine of 
‘occupied field* cannot be invoked to test the validity of a State 
law under Art. 254 of the Constitution. In an Australian case, 
Isaacs, J. expressed the doctrine in the following terms : ‘If, 
however, a competent Legislature expressly or impliedly evinces 
its intention of covering the whole field, that is a conclusive test 
of inconsistency where another Legislature assumes to enter to 
any extent upon the same field : Clyde Engineering Co. Ltd. v* 
Cowburn. But in the framework of the Indian Constitution the 
Concurrent List is not a forbidden field to the State Legislature and 
the mere fact that the State Legislature has legislated on a matter 
in the Concurrent List is not enough to attract the mischief of 
Art. 254. There must be actual repugnancy between such legislation 
and existing law as required by Art. 254 (l) and then and then 
only would the existing law prevail to the extent of the repugnancy 
and not otherwise. There is a further reason why the doctrine of 
occupied field* cannot be applied as a proper constitutional test. 
Modern legislation covers matters of infinite complexity and variety 
which often o\erlap and intersect. There can be no analogy between 
such legislation and a picture of a two dimensional field. The test 
of covering the field is, therefore, an ambiguous test, and is 
deceptive and of little assistance. What then is the correct test 
of repugnancy between two competing statutes? In Victoria v. 
The Commonwealth , 59 Dixon J. states : 


‘Substantially it amounts to this. When a State law, if valid, 
would alter, impair or detract from the operation of the law of 
the Commonwealth Parliament, then to that extent it is invalid. 
Moreover, if it appears from the terms, nature or the subject- 
matter of a lederal enactment that it was intended as a complete 
statement of the law governing a particular matter or set of 
rights or duties, then for a State law to regulate or apply to the 
same matter or relation is regarded as a detraction from the full 
operation of the Commonwealth law and so is inconsistent.* ** 


As regards the above passage, it is submitted with respect that 
it is self-contradictory. The first part of the passage undoubtedly 
refuses to accept the test of “occupied field’* laid down by Isaacs J. in 
Chyde Engineering Co. Ltd . v. Cowburn.™ But in the latter part of 
the passage, the learned Judge has evidently express ed his concurrence 

5<. 1953 Pat 14 (20) (Pr 18) [AIR V 40 C 6J : ILR 31 Pat 921 (FB). 

58. (1926) 37 CLR 466 (489) : l 9 26 Argus LR 214 (Aus). 

59. (1937) 53 Com LR 618. 

60. (1926) 37 CLR 466 (490) : 1926 Argus LR 214 (Aus). 
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(u) State v. 
Zaverbliau 


with the view of Dixon J. as expressed in Victoria v. The 
Commonwealth 01 

The view of Dixon J. in the latter case seems to be exactly the 

s <une as the view of Isaacs J. in the former case. It is not clear what 

distinction was made between the two views by the learned Judge. 

In Stewart v. Brojendra Kishore 02 as well as in Nagalinga Nadar 

Sons v. Ambalapuzah Taluk Head Load Conveyance Workers Union 00 

already discussed, the views of Dixon J. and .Isaacs J. are taken 

to he concurrent and not as conflicting. It is difficult to see how 

Eamaswami J. came to the conclusion that the views conflicted with 
each other. 

In any case, as he has approved of the view of Dixon J. in 
Victoria v. The Commonwealth^ he cannot really be taken to have 
expressed his dessent from the theory of occupied field’ as affording 
the correct test of repugnancy between two laws. 

In State v. Zaverbhai , Cj Chagla C. J. also expressed his 
disapproval of tne test of occupied field” above discussed. In the 
argument before him, Counsel referred to the view of Isaacs J. in 
dyde Engineering Co. v. Cowburn' 50 quoted above and pointing out 
that the Patna High Court in Mangtidal v. Badha Shy am 67 had 
dissented from that view, contended that the view was not applicable 
to India. Counsel also submitted that the true test was, as laid down 
in Kutner v. Phillips 03 (which had been referred to by Sulaiman J. 
in his judgment in ShyamJcant Lai v. Bambhajan Singh 0 °), whether 
the two laws could stand together. Chagla C. J. agreed with this 
contention and observed as follows : 

In my opinion it is correct that as far as our Constitution is 
concerned, the doctrine of occupied field cannot be applied, if that 
doctrine means that if Parliament legislates on a particular subject 
and thereby occupies the field, the State Legislature is completely 
debarred from legislating on the same subject. The very fact that 
a particular subject is in the Concurrent List means that both 
Parliament and the State Legislature are entitled to legislate with 
regard to that subject. Therefore, Parliament cannot exclude or 
oust the State Legislature merely by legislating on any particular 

61. (1937) 58 CLR 618. 

62. 1939 Cal 628 (333) [AIR V 26] (DB). 

63. 1951 Trav-Co 203 (207) [AIR V 38 C 81] : ILR (1951) Trav-Co 458. 

64. (1937) 58 Com LR 618. 

65. 1953 Bom 371 (382) [AIR V 40 C 118] : ILR (1954) Bom 117 : 19-53 
Cri L Jour 1594. 

66. (1926) 37 Com LR 466 : 1926 Argus LR 214 (Aus). 

67. 1953 Pat 14 [AIR V 40 C 6] : ILR 31 Pat 921 (FB). 

68. (1891) 2 QB 267 (271) : 60 LJ QB 505. 

69. 1939 FC 74 (84) [AIR V 26] (FC). 
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subject. Our Constitution clearly recognises the right of both 

Parliament and the State Legislature to legislate concurrently with 

regard to a subject mentioned in the Concurrent List, and therefore 

the doctrine of repugnancy wo must apply here is not so stringent 

as would be applied in other countries where the constitutional 

position is different. In my opinion the repugnancy that has got to 

he found is the repugnancy in the actual provisions of the two 

laws and not with regard to the subject-matter of the two laws. 

Therefore the proper test is what was suggested by Sulaiman J. 

viz., whether effect can be given to the provisions of both the laws 

or whether both the laws can stand together. If effect cannot bo 

given to both the laws and both the laws cannot stand together, 

then the law made by Parliament must prevail as against the law 
made by the State Legislature.” 

With very great respect, it is submitted that the above 
observations seem to proceed on a misunderstanding of the principle 

of occupied field” suggested as a test of repugnancy in Clyde 
Engineering Co. v. Coiuburn 70 and other cases. 

As already pointed out, there is no question of the State 
Legislature being “completely debarred from legislating on the same 
on jecfc, as mentioned by Chagla C. J. Tho question of repugnancy is 
distinct from that of competency of the legislation, and a Provincial 
law which is bad for repugnancy is not ultra vires. 

% 

Nor is it the idea, when it is stated that in the presence of a 
Central law evincing the intention to cover the whole field, a 
Provincial law dealing with the same subject would be bad’for 
repugnancy to the Central law, that tho intention of the Central law 
is that the Provincial Legislature must not legislate on the subject at 
all. In fact, the Central Legislature is not concerned with what tho 
lovincial Legislature should do. Repugnancy is an incident laid 

I? 11 , y the Constltul ‘on and is not a creation of the Legislature. 
-therefore, there is no question of the Parliament “excluding or 

subject ’ h ° &tatG LeglSlatur ° merely by legislating on any particular 

But there is nothing to prevent the Central Legislature from 
enacting a law which has the intent of providing a complete code on a 
m iject without there being any scope for any other law relating 
r c °. n enacting such a law, the Central Legislature will be 
if C1Smg 011 y e Sifhnate legislative powers under the Constitution. 

ii tho presence of sod, « 1„ makos , hw j Mli with 

hv t,Tr “rw that is a matter provided for 

h Mhc Constitution .ts.li and j 3 „ ot tlle rM ,„ t 0 ; any intontion of tha 

.0. (10-*-, 37 CLR 463 : 1926 Argus LR 214 <Aus>. 
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Central Legislature to exclude the Provincial Legislature from its 
legitimate powers and functions under the Constitution. 

Such interference as may be supposed to exist in such cases, 
with the legislative powers of the Provincial Legislature, is, (besides 
not being really such an interference at all), a matter having the full 
sanction of the Constitution itself and as such impeccable from a. 
constituional point of view. 


(w) Decisions 
on Australian 
Constitution 
not irrelevant. 


Both Ramaswami J. in Mangtulal v. Eadha Shyam 71 and 
Chagla C. J. in State v. Zaverbhai 72, seem to have unnecessarily tried 
to draw a distinction between the Australian Constitution and the- 
Indian Constitution in regard to this matter. 


In the first place, they seem to have overlooked the fact that 
although under the Australian Constitution there are not three 
Legislative Lists as under the Indian Constitution, yet under S. 51 of 
the Australian Constitution subjects are enumerated in regard to 
which the Centre has concurrent legislative power with tho States,. 
Further, S. 109 of the Australian Constitution corresponds to this 
article and provides that : “When a law of a State is inconsistent 
with a law of the Commonwealth, the latter shall prevail, and the 
former shall, to the extent of the inconsistency, be invalid.” Hence,. 
so far as the constitutional provisions are concerned, there seems to 
be no material difference between the Australian Constitution and the 
Indian Constitution, so as to affect the question as to what will' 
constitute repugnancy between a State law and a Central law. 

In fact, it seems that what will constitute repugnancy between 
two laws is not so much a question of constitutional law at all as ono 
of interpretation of statutes. It is only the effect of repugnancy for 
which the Constitution provides. The Constitution nowhere defines 
repugnancy. That is why, in tho discussions on the meaning of: 
repugnancy, cases not bearing on constitutional law are also referred 
to, see, for instance, the judgment of Narsinga Rau J. in Stewart v. 
Brojendra Kishore. 73 So, in Zaverbhai v. State of Bombay, 7 * decisions 
and authorities relating to interpretation of statutes and bearing on 
the question as to what will constitute implied repeal of an earlier 
law by a later law have been referred to by the Supreme Court. As 
already pointed out earlier in this Note, the test of repugnancy is tho 
same whether the question is one of implied repeal of an earlier lav* 
by a later law or one of repugnancy between a Central l aw and & 

71. 1953 Pat 14 (20) (Pr 18) [AIR V 40 C 3] *. ILR 31 Pat 921 (FB). 

72. 1953 Bom 371 (382) (Pr 34) [AIR V 40 C 118] : ILR (1954) Bom 117 : 

1953 Cri L Jour 1602 (DB). 

73. 1939 Cal 628 (633, 634) [AIR V 26] (DB). 

74. 1954 SC 752 (758) (Pr 10) [AIR V 41 C 174] : 1955 SCR /99 . 19^ 
Cri L Jour 1822 (SC). 
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Provincial law. This has been pointed out by Varadachariar J. in 
Meghraj v. Allah Rakhia 75 

In fact Kutner v. Phillips™ which Chagla C. J. himself has 
referred to in his judgment and approved as laying down a correct 
test of repugnancy, is a case not of constitutional law , but one relating 
to the question of implied repeal. Hence, it is submitted that the 
ground on which the Australian decisions are sought to be distinguished 
by the learned Judges is not sound. 

It has already been pointed out how the observations of 
Ramaswami J. in Mangtu Lai v. Racllxa Shy am? 1 arc self-contradic¬ 
tory and in so far as Chagla 0. J. may have been influenced by those 
observations the weight to be attached to his view also will be 
affected. Moreover, the Supreme Court itself has, in Zavcrbhai v. 
State of Bombay,' 8 applied the test of sameness of subject. This case 
was an appeal from the one in which Chagla C. J. was delivering his 
judgment. In this case, although Chagla C. J.’s decision w'as confirmed 
by the Supreme Court, his reasoning was not adopted. 


The anomalies that would follow' from not accepting the test of 

sameness of subject and occupied field as discussed above have also 
been pointed out above. 

In this connection, it may be pointed out that even according to 
Chagla C. J., the proper test is whether effect can be given to the 
provisions of both tho law's or whether both the laws can stand 
together. Where one of the law’s evinces the intention to cover tho 
whole field, it is not clear how effect can be given to both the law's or 
how both the laws can stand together. 

It must also be remembered that even if both the law’s contain 

the same provisions, effect will have to be given to both. This will 

mean duplication in tho operation of the laws, leading to anomalous 
results in some cases. 


As pointed out already, if, for example, both the Central 
Industrial Disputes Act and a State Industrial Disputes Act are held 
to bo operative, there can be two references of tho same industrial 
dispute to two different tribunals with the possibility of such tribunals 
passing contradictory awards relating to the same matter. 


Therefore, even according to the test suggested by Chagla C. J. 
as being tho proper test, where one law evinces the intention to 
constitute the complete code on a matter, to allow another law to 


<5. 1942 FC 27 (30) [AIR V 29] (FC) 

70. (1891) 2 QB 267 (271) : 60 LJ Q3 505. 

7.. 1953 Pat 14 (20) (Pr 18) [AIR V 40 C 6] : ILR 31 Pat 921 (FB). 

■ 1354 80 752 (757) (Pr 8) t AI R V 41 c 174] : 1955 SCR 799 ■ 
Cn L Jour 1822 (SC). ' 
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operate in the same field is capable of leading to anomalous and 
contradictory results, and, therefore, necessarily and demonstrably to 
repugnancies between the two laws. 

In this connection, what is meant by both the laws standing 
together or effect being given to both the laws must be clearly 
understood. As already explained, if the position is only that the 
result is the same whether one of the laws is given effect to or the 
other, it cannot be said that this proves that both the laws can stand 
together or given effect to at the same time. This only means that 
one oj the laws can operate at one time and not that both can operate. 
Hence, the exact similarity of provisions between two laws does not 
mean that there can be no repugnancy between them. There will be 
no repugnancy between them only if their simultaneous operation will 
not lead to contradictory or inconsistent results. 

Thus, in the illustration as to the Industrial Disputes Act 
mentioned above, if there is only one reference, it will make no 
difference in the result whether the reference is made under the State 
law or the Central law. But in such a case, it would not be a case 
of both the laws being given effect to. Therefore, the fact that the 
result would be the same whether the reference was made under the 
State law or the Central law, would not prove that both of them can 
be given effect to at the same time and that there is no repugnancy 
between them. That can only be proved by showing that even if 
there were two references, of the same dispute, to two tribunals 
under the two Acts, there would necessarily be the same award— 
which would obviously not be the case. 

Thus, even according to the test of the possibility of both laws 
being given effect to simultaneously, suggested by Chagla C. J.. 
himself, the principle of sameness of subject with the intention, on 
the part of the dominant law, to occupy the same field wholly, seems 
to be the determining factor as to what will constitute repugnancy 
between two laws. 

And as already stated, this test seems to have also received the 
approval of the Supreme Court in Zaverbhai v. State of Bombay. 70 

From the above it will be seen that the controversy is only as 
to under what circumstances two laws dealing with a subject can be 
said to be repugnant to each other. Where admittedly the two laws 
deal with different subjects, there is no scope for any repugnancy, 
and there is no dispute about this proposition. 


79. 1954 SC 752 (757) (Pr 8) [AIR V 41 C 174] : 1955 SCR 799 : 1954 
Cri L Jour 1822 (SC). 
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Where the paramount law is not intended to be exhaustive and 
to cover the entire field exclusively, a subordinate law relating to the 
same subject will not be repugnant to the paramount law unless there 
is inconsistency between the actual provisions of the two laws. 80 


SO. (1902) 1 KB 160 (163) : 71 LJ KB 105, Gentcl v. Rapps. (A bye-law 
is repugnant if it adds something inconsistent with the provisions of 
a statute creating the same offence; but if it adds something not in¬ 
consistent, that is not sufficient to make the bye-law bad as repu*- 
nant.) ° 

(64 ‘ 65) (Pr 16) [AIR V 37 c 5J : 1949 FCR 693: ILR 29 Pat 185 : 

0 Cn L Jour 921 (FC), Lakhi Narayan v. Province of Bihar. (It can- 

no be contended that S. 21, Bihar Maintenance of Public Ord^r Ordi- 

nance, 1949 is void under S. 107, G. I. Act, 1935, because it empowers 

any po ice officer to arrest without warrant any person suspected of 

having committed an offence punishable under the Ordinance which 

ready amounts to legislation on Criminal Procedure and conflicts 

^ 1 * Section 54, Cr. P. C. does not purport to be 

exhaustive or unqualified and various provisions for arrest without 
warrant are found in other Acts also. Hence S. 21 of the Ordinance 

5““"* be sa ‘ d to be repugnant to S. 54, Cr. p. c. and as there is no 
repugnancy S. 107 can have no application.) 

jL f! C 21 ™\ [AIR V 29J (FC) ' Me Sh Raj v. Allah Rakhia. 

741 Tpb p m J (Pl ' 17> [ <SI AIR V 43 C 51 : ILR (1955) Trav-Co 
( P. M. Pramadathan Nambooripad v. C. D. Board. (New 

grounds of disqualification added in later statute by way of supple¬ 
ment to the grounds already mentioned in earlier enactment - No re- 
ugnancj Trav-Cochin Hindu Religious Institutions Act,* 1950 

of 10810 ‘ repUSnant t0 Cochin Hindu Religious Institutions Act, i 

1955 Mys 65 (67) (Pr 6) [ (S) AIR V 42 C 24) : ILR (1955) Mvs 43 (PE. 

. R. Patel v. Venkatalakshamma. (Mysore Chief Court Act (1 of 1884)’ 

S. 15 (3) is not inconsistent with C. p. c„ S. 98(2) as the Mysore Act 
only supplements the provisions of the CPC) 

Z r 17> [Am v 41 c 343]1954 cri L i52i 

biUon Art , • In re A - S - Kishna - <s ■ 4(2) . Madras Prohi- 

be estabS’hed rep " gn f nt to Evidence Act. What facts should 
hold tha nn affirmatively before the Court can be called upon to 

nature of the IT “ gU ° ty ° f any offence will depend upon the 
one fact nerT offence - In some cases, the establishment of 
reason whv » T 5 t0 the inference of other facts. There is no 

to be established h 6 ‘?° Uld not prescribe the ingredients which have 
tain a verdict of the f prosecution before the prosecution can ob- 
ed Such a nrn • ^ y of tbe °H en ce with which an accused is charg- 
den of proof Z T W ° Uld n0t C ° nflicfc with the general rules of bur- 
domr in S 4 2 of ^ m the Evidcnce Act - T he presumption laid 
deuce Acf ££ Act is not repugnant to the Evi- 

tained in the Evidence Act a P [ csumptl0n to the presumptions con- 
search warrants.) Criminal P. c. is not exhaustive as to 

HiTd ^BhmZiZd y'on Ba? (R 41 P ^ (1954) 4 

-1 of Rent and Eviction) Act SS fZ 


Article 254 
Note 15 (z3) 
Pt. 80 

(z3) Paramount 

lav/ not exhaus¬ 
tive: No repug¬ 
nancy. 



Article 254 
Note 15 (z3) 
Pt. 81 


INCONSISTENCY OP CENTRAL AND STATE LAWS 

Thus, in Gentel v. Rapps , 81 Channel J. observed as follows : 

“A bye-law is not repugnant to the general law merely because 
it creates a new offence, and says that something shall be unlawful 
which the law does not say is unlawful. It is repugnant if it 
makes unlawful that which the general law says is lawful. It is 
repugnant if it expressly or by necessary implication professes to 
alter the general law of the land. I say ‘by necessary implication* 
because I have in mind the cases with respect to bye-laws prohibiting 
persons from travelling on railways without a ticket. In those 
cases bye-laws which impose the same penalty as the general law 
without making a fraudulent intention part of the description of 
the offence have been held to be bad, because the statute creating 

merely supplementary to the Transfer of Property Act, and are not 
repugnant to Ss. 105 and 108(1) of that Act. Section 108(1), T. P. Act, 
only applies to those cases where there is no contract or local usage 
to the contrary. It lays down the liability of the lessee to pay at the 
proper time and place the rent to the lessor or his agent. The em¬ 
phasis in cl. (1) is on payment or tender at the proper time or place. 
Clause (1) has nothing to do with the fixation of rent, and there¬ 
fore the provisions of the impugned Act, which give power to the 
Courts to scale down the agreed rent, cannot be said to be repug¬ 
nant co cl. (1), but they are only supplementary to it. It is true that 
the rent, as defined in S. 105, means the amount which is to be paid 
by the lessee to the lessor according to the agreement between the 
parties. But this agreement is not sacrosanct as is clear from S. 37, 
Contract Act. S. 37, Contract Act, must be read as supplementary to the 
provisions of the Transfer of Property Act, and where a law is made 
dispensing with or excusing the performance of any agreement, the 
parties can take advantage of that law which also will be supplementary 
to the Transfer of Property Act.) 

1950 Pat 332 (337, 338, 339) (Prs 11, 22, 23) [AIR V 37 C 88] : ILR 29 Pat 
410 : 51 Cri L Jour 1251, Ratan Roy v. State of Bihar . (Repugnancy 
can arise only when one law says ‘shall’ and the other says ‘shall not'. 

It does not arise when one law says 'may in certain circumstances’ 
and the other says ‘may also in certain other circumstances’. The 
provisions in the Bihar Preventive Detention Ordinance with regal'd 
to arrest and detention are not to be regarded as repugnant to those 
in the Criminal Procedure Code, but as supplemental to those, and 
hence the Ordinance cannot be held to be void under Art. 254 of the 
Constitution of India. The Criminal Procedure Code is not exhaus¬ 
tive of preventive detention and hence no question of repugnancy 
arises. Nor can it be held that the State Legislature, and conse¬ 
quently the Governor, has no power to create offences.) 

1939 Cal 628 (634, 635) [AIR V 26] (DB), Stewart v. Brojendra Kishore. 
(Section 19C, Assam Court of Wards Amendment Act (1937), is not re¬ 
pugnant to S. 51 or O. 21, R. 24 or any other provision of the C. P. C. 
because these provisions of C. P. C. are not intended to be exhaustive 
or to lay down the whole of the law on the subject with which they 
deal.) 

81. (902) 1 KB 160 (166) : 71 LJ KB 105. 
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the offence says that there must be a fraudulent intention on the 
part of the person charged with travelling without a ticket, and 
the bye-law, therefore, by implication alters the general law. 
Again, a bye-law is repugnant if it adds something inconsistent 
with the provisions of a statute creating the same offence; but if it 

adds something not inconsistent, that is not sufficient to make the 
bye-law bad as repugnant.” 

With reference to the above passage, Narsinga Eau J., observes 
as follows in Stezuart v. Brojendra Kishore : 82 


“All these propositions are really reducible to the single test 

of the occupied field,’ for in the first and the last illustrations, the 

ground not being covered by the general law, there is no repugnancy 

and in the others, the ground is already covered, so that the bye-law 
is repugnant.” 


Where the paramount law itself provides for exceptions and the 
subordinate law is covered by such an exception, then obviously there 
is no inconsistency between the two laws, although their provisions 
may, otherwise , differ from each other or even contradict each 
other. Thus, referring to the difficulty felt in precisely defining 

82. 1939 Cal 623 (634) [AIR V 26] (DB). 

8.>. 1942 FC 27 (30, 31) [AIR V 29] (FC), Megh Raj v. Allah Rakhia. 
(A number of instances are given in this case to illustrate this pro¬ 
position. Note : The authority of this judgment on the meaning of 
repugnancy is not affected by the judgment of the Privy Council on 
appeal in the same case in AIR 1947 PC 72 (PC). The question on 
which the Privy Council seems to have taken a different view was 
different. That was whether a Provincial law which, in pith and sub¬ 
stance, fell within the Provincial List would be bad for repugnancy 
under S. 107 of the Govt, of India Act, 1935, to an ‘existing Indian law’ 
with respect to a matter in the Concurrent List. The Privy Council 
expressed the view that the Provincial law would not be affected in 
such a case. But the Federal Court seemed to have taken a different 
view and held that the question of pith and substance was not relevant 
under S. 107, G. L Act. But at the same time, the Federal Court held 
that in the particular case there was no repugnancy as the paramount 

law itself made exceptions which applied to the impugned Provincial 
law in this case.) 

1945 FC 1 (2) [AIR y 32] : ILR (1945) Kar (FC) 1 : ILR (1945) 2 Cal 
295 (FC), Mukunda Murari v. Pabitramoy Ghosh. (Bengal Non-Agri- 
cultural Tenancy (Temporary Provisions) Act, 9 of 1940, S. 3 — Even 
if the Act falls within Entry 4 List III, G. I. Act as being in respect 
Civil Procedure there is no repugnancy between O. 21, R. 24 and 

' the Act> 83 p * c - must be read subject to S. 4(1) thereof, 
w c saves special power conferred by or under any other law for 
the time being in force. AIR 1942 FC 27 (FC), Rel. on.) 

1941 FC 16 (26, 29) [AIR V 28] (FC), United Provinces v. Atiqa Begum . 

^? tentl0U that the U * P ’ ^S^arisation Act 14 of 1938 which bars a 
remedy conflicts with S. 9, Civil P. C. is not sound as S. 9 is sub- 


Article 254 
Note 15 (z3) 
Pt. 82 


(z4) Paramount 

law itself pro¬ 
viding for ex¬ 
ceptions— Laws 
coming within 
exceptions not 
repugnant. 



Article 254 
Note 15 (z4) 
Pt. 83 


1955 Mys 65 (Prs 6, 28, 29, 31) [ (S) AIR V 42 C 24] : ILR (1955) Mys 
43 (FB), H. R. Patel v. Venkatalakshamma. (Constitution of India, 
Arts. 225, 254 (1) — Mysore Chief Court Act (1 of 1884), s. 15(3) not 
repugnant to S. 98(2), Civil P. C.—Provisions in Mysore Act are supple¬ 
mentary to those in the C. P. C.—Moreover, S. 4(1), C. P. C. expressly 
excepts special and local laws.) 

1953 Pat 14 (21) (Pr 19) [AIR V 40 C 6] : ILR 31 Pat 921 (FB), Mangtu- 
lal v. Radha Shy am, (On this principle there is no repugnancy 
or conflict between Section 9, Civil P. C. and Section 11, Bihar 
Buildings (Lease, Rent and Eviction) Control Act, 1947, for Sec¬ 
tion 4, Civil P. C. enacts that in the absence of any 
specific provision to the contrary, nothing in the Code shall be deem¬ 
ed to limit or otherwise affect any special or local law now in force 
or any special jurisdiction or power conferred or any special form 
of procedure prescribed, by or under any other law for the time be¬ 
ing in force. Hence an Act which bars a civil remedy in certain cases 
cannot be said to be repugnant to Civil P. C.: AIR 1941 FC 16 (FC), 
Rel. on.—On the same principle S. 11 cannot be said to be repugnant 
to S. 37, Contract Act, as the statement of the general law in S. 37 is 
qualified by the words “unless such performance is dispensed with 
or excused under the provisions of any other law.’’) 

1944 Pat 54 (56, 57, 58) [AIR V 31] (FB), Ram Ran Vijay Prashad v. 
Kishun Singh. (Under S. 107(1), G. I. Act, S. 163-A of Bihar Tenancy 
Act 8 of 1885 is not void. No question of repugnancy of S. 163A tc 
the proviso to O. 21, R. 66(2), Civil P. C. added by the Patna High 
Court can arise. The effect of S. 4(1), Civil P. C. is that there being 
no specific provision to the contrary, nothing in the Code will affect 
the provision of S. 163A.) 

1955 Pat 1 (Pr 19) [ (S) AIR V 42 C 1] : ILR 33 Pat 690 (SB), Brij Bhukan 
v. S. D. O. Siwan. (Bihar Land Encroachment Act, 1950, not repug¬ 
nant to C. P. C., or Cr. P. C.) 

1947 Cal 1 (6, 7, 10) (Prs 21, 24, 34) [AIR V 34 C 1] : ILR (1947) 1 Cal 
537 (SB), Mati Lai Shah v. Chandra Kanta. (Sections 20 and 34, Ben¬ 
gal Agricultural Debtors Act (7 of 1936) as amended by Act 8 of 1940 
are not void on the ground of their being repugnant to S. 47, Civil 
P. C. as by S. 4, Civil P. C. the Code excepts itself, whenever there is 
some special or local or other law to the opposite effect, so that there 
can be no repugnancy. However between S. 20, Bengal Agricultural 
Debtors Act as amended and S. 34 of the same Act as substituted by 
Act 8 of 1940 and S. 31 of the Presidency Small Cause Courts Act there 
is a repugnancy and the two sections of the Bengal Act are to the ex¬ 
tent of such repugnancy void for the reason that assent of the Gov¬ 
ernor-General to the amending Act was not obtained. The two sec^ 
tions, so far as they bear on execution of decrees of the Presidency 
Small Cause Court by a Civil Court, are invalid.) 

1956 Hyd 10 (12) (Pr 3) [AIR V 43 C 3] : ILR (1955) Hyd 737 (DB), 
Hamid Baig v. Aresh Baida. (Rule 21, City Improvement Board Regu¬ 
lations (Hyderabad), empowers the Superintending Engineer to get a 
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ject to exceptions which apply to the case — S. 4, C. P. C. also con¬ 
tains a saving clause.) 
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tenant evicted without seeking eviction from the Rent Controller or 

the Civil Court. This cannot be said to be repugnant to S. 106, T P 

Act because that section expressly confines its application to cases 

where there is no ‘contract or local law or usage to the contrary’ it 

cannot be said to be inconsistent either with S. 9, C. P. Code because 

m that section also suits cognizance of which is either expressly or 
impliedly barred are exempted.) 

a 5377 [A ^ V42J < DB) > Hanumanthiah v. Puttama. 
(Civil P. C„ S. 4 expressly saves the validity of special laws of proce- 

barring suit) ° S ' 9 ’ ° P ‘ iS expressly made sub i e ct to provisions 

(661) (Pr 9) CAIR V 41 C 261] (DB) - Raghubir v. Govt, of 
‘ ; (tJ - p - Act X XX of 1953 does not amend C. P. Code and did not 
require sanction of President for its validity.) 

i954 Mad 993 (Prs 25, 26) [AIR V 41 C 343] : ILR (1955) Mad 887 : 1954 

Cii L Jour 1521 (DB), A. S. Krishna In re. (Madras Prohibition Act not 
repugnant to Criminal P. C.) 

1954 Raj 252 (Pr 14) [AIR V 41 C 79] : ILR (1954, 4 Raj 958 Milan 
Chand v DwarJca Das. (Rajasthan Premises (Control of Rent and 
Eviction) Act 17 of 1950 - S. 22, which forbids second apoeal is not r^ 
pugnant to S. 100, C. P. C„ as S. 100 itself provides for exceptions > 

J 6?0 mB)' C p\; 27 (334, d (P " 27) [AIR V 40 C 1221 : ILR < 1952 ' Trav-Co 

Civil Procedure” Codej° Wl ° ^ ° P ° f ° r eXCeplions t0 

1946 Cal 48 (49) [AIR V 33 C 14] (DB), Udaychand v. A jit Kumar 
(Alleged repugnancy between S. 168A, B. T. Act 8 of 1885 and C p c' 

dec re 'f f by ®' 4 ’ ° P ' C ‘ ~ s - 168A says that in execution of 

deciee for rent no other property of judgment-debtor than the tenure 

an ears can be sold, which is inconsistent with CPC S 51 — Rp 
pugnancy avoided because of C. P. C., S. 4.-It was argued that there 

JuhtasT l c7c spec i al t P0wer or creation of special jurisdiction 

sr,c of , s sr R rs:r ta or conimMnt - •«-= 

2' »«» !* ,R v a»l <DBI, Uir Bikmm KUhore v. TatmX 

“ “r.8°oflJandTlf o T VT y “ tTcI 

in p„S“ LT5, 168A a 15 m “‘ ely a “ 

ZSSZZ “ *“ - - — f I 1 rc d i. C tamer's^ 

r w> c,Ma '• 

30, c. P. c.) ’ 231 T ancy Act not repugnant to Ss. 51 and 

'SeeSnToc^Assam Com VS ^ SteWVt *«#«“*"« Ki ^re. 

I937 ' 15 Want to 
• R- 24 as they were not intended to be exhaustive 
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the test of repugnancy or inconsistency, the Federal Court observed 
as follows in Meghraj v. Allah Rakhia 

“There, however, appears to be no serious difficulty in the 
class of cases (referred to by Wynes on p. 102) of which Stock 
Motor Ploughs v. Forsyth 85 is an illustration. The principle of 
that decision is that where the paramount legislation does not 
purport to be exhaustive or unqualified, but itself permits or 
recognises other laws restricting or qualifying the general provision 
made in it, it cannot be said that any qualification or restriction 
introduced by another law is repugnant to the provision in the 
main or paramount law.” 

Various instances may be given in illustration of the above 
principle. A very prominent instance is S. 4 of the Code of Civil 
Procedure which lays down that in the absence of any specific 
provision to the contrary, nothing in the Code shall be deemed to 
limit or otherwise affect any special form of procedure prescribed by 
or under any other law for the time being in force. Similarly, S. 9 
of the Civil Procedure Code, which postulates the jurisdiction of the 
ordinary civil courts to try all suits of a civil nature, excepts “suits 
of which cognizance is either expressly or impliedly barred”. These 
qualifying or saving words preclude the contention that an Act, which 
bars a civil remedy in certain cases, is repugnant to the provisions of 
the Civil Procedure Code. 86 

Another instance is contained in S. 37 of the Contract Act which 
lays down that parties to a contract must either perform or offer to 
perform their respective promises, but qualifies the statement by the 
words “unless such performance is dispensed with or excused under 
the provisions of any other law.” 

Where the paramount law provides for exceptions to itself, it 
must necessarily mean that the paramount law does not purport to 
cover the entire field and hence, a subordinate law which comes within 
the exceptions and the paramount law would not be dealing with the 

and to lay down the whole law on the subject with which they deal - 
S. 4, C. P. C. leaves no doubt on the point.) 

LSee however 1954 Vindh Pra 24 (31) (Pr 37) [AIR V 41 C 9], Mordhwaj 
Singh v. Vindhya Pradesh State. (State law barring jurisdiction of 
Civil Court is repugnant to S. 9, Civil P. C. — Note : The decision is not 
correct as S. 9, C. P. C. itself excepts suits of which cognizance is bar¬ 
red expressly or impliedly.) ] 

84. 1942 FC 27 (30) [AIR V 29] (FC). 

85. (1932) 48 CLR 128. 

86. 1942 FC 27 (30) [AIR V 29] (FC), Meghraj v. Allah Rakhia. 

1941 FC 16 (26, 29) [AIR V 28] (FC), United Provinces v. Atiqa Begum. 
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same subject so as to be repugnant to each other. 87 Where a law does 
not come within the exception provided, it will be repugnant. 88 
The above discussion may be summed up as follows: 

(i) Repugnancy means inconsistency between two laws 

(ii) Inconsistency involves the idea that the two laws cannot both 
t)e simultaneously operative. 

(“i.) " Iriconsisten cy” necessarily involves the notion that the 
competing laws deal with the same subject. 

l-^'^ The f, bsen , C ° ° f mCOnsistency 0r repugnancy means that both 
\ are capable of being given effect to at the same time without 
producing any contradictory results. 

m . (V) Tbe ft faCt that tw0 Iaws havo similar Provisions so that it will 
n ak ; Terence whether one or the other law is given effect to 

will not prove the absence of repugnancy. It cannot be said that in 

sue cases, when one of the laws is being applied, both the laws are 
being given effect to. 

(vi) Where there is a direct conflict between the two laws as 
w en one of them says “do” something which the other says “don’t” 
there is clearly repugnancy between the two laws. 

(vii) But the absence of direct conflict does not necessarily mean 
the absence of repugnance. 

wlJet) } f Ve “ ^ Ul ° abSCnCC ° f d ‘ reCi C0Hflict ' r°P u gnancy will arise 
the two competing laws enact divergent provisions relating to 

the same subject. ° 

Ox) Where the paramount law expressly or impliedly evinces an 
intention to cover the whole field exhaustively and exclusively and 
the subordinate law enacts additional provisions relating to such 
subject, there would be repug nancy between the two. 88 

8 L 1942 Ca ,l, 587 (580) [AIR V 29J (DB) ' Bir Bikr “™ Kishore v Tatazzal 

n^cv "imnn 1VerSlty a n d repugnanc y are n °t the same thing. Repug- 
or a confllct - TVo provisions of the law may be diverse 

Conflict artses^/heTf 116 ? 5 thele b ® n ° conflict between them, 
the sam- flein llT tW ° diVCrSe elements mee t in seeking to occupy 
is no conflict h 1Sre they d ° not meet there is no conflict. There 
ed by Bengal Tenancy Ac t (1885) as amend- 

dlverse provisions 940 and S ' 51, Civi1 p - c - because these two 

own spe“^ u "eT P cr /0 i2 erent fieldS ‘ B ' T ' Act provides its 
procedure - sog 51 ® ect * on 16g A is merely an item in that special 

and so no conflict- c p r Vf f 168A ' E ' T ' ACt d ° n0t meet 

taken.) * * s * 4 referred to as supporting the view 

1930 Cal 628 (634) [AIR v oc i 

88. 1955 Pat 1 (30) (Pr 20) r Stewart v> Br °) endra Kishore. 

Drlj Bhutan v S D n c- S AIR V 42 C 1] : ILR 33 Pat 690 (SB), 

is repugnant to Limitation Act though" ^ Encroachment Act * «50 

89. See 1953 Pat 14 (21) [AIR ~ gh n0t l ° R C ‘ End Cr - P - C ) 

v. Radha Shyam (Court shoTiW J 1 ILR 31 Pat 921 (PB) ' Mangtulal 

tcomt should compare the laws alleged to be repug- 

l.Ind. Cm. D.F. 21 
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(x) Where the paramount law is not exhaustive, i. e., does not 
evince the intention of covering the subject entirely and exclusively, 
a subordinate law dealing with the same subject will not be ropngnant 
unless there is inconsistency between the actual provisions. 

(xi) Where the paramount law itself contains an exception or 
qualification, a subordinate law, which comes within such exception 
or qualification, will not be repugnant although it may be otherwise 
contrary to or divergent from the paramount law. 

(xii) E\en where the paramount law and the subordinate law 
contain exactly similar provisions regarding a matter, the subordinate 
law vill be repugnant to the paramount law where the paramount 
law evinces the intention to cover the entire field. 

As to illustrative cases see the undermentioned decisions. 90 

nant to each other and only declare what is excessive or contradictory 
to be repugnant.) 

90. Note : The foot-note remarks in other foot-notes under this Note also 

may be seen for “illustrations” of the application of the principles 
discussed. 

In the following cases it was held that there was repugnancy : 

1954 SC 752 (757) (Pr 9) [AIR V 41 C 174] : 1955 SCR 799 : 1954 Cri L 
Jour 1822 (SC), Zaverbhai v. State of Bombay. (Essential Supplies 
(Temporary Powers) Act (1946) as amended by Act 52 of 1950 and 
Bombay Act 36 of 1947 amending former Act — Central law prescrib¬ 
ing maximum sentence of 3 years’ imprisonment and Provincial law 
prescribing maximum of seven years for offences under the Act — 
Bombay Act is repugnant.) 

1951 Hyd 140 (153) (Pr 74) [AIR V 38 C 57] : ILR (1951) Hyd 689 (FBI, 
Ramdayal v. Sankarlal. (Per M. A. Ansari J. : Section 3 of the Hyde¬ 
rabad Legal Practitioners Act is not good law on the ground 
that it is an unreasonable restriction on the fundamental right of a 
citizen to practise his profession and also because it is void being in¬ 
consistent with Order 3 Rule (1) of the Civil Procedure Code which 
authorises a pleader including an Advocate on the roll of any High 
Court to appear subject to the rule-making powers of the High Court). 
1947 Cal 1 (6, 7, 10) [AIR V 34 C 1] : ILR (1947) 1 Cal 537 (SB), 
Mati Lai Shah v. Chandra Kanta. (Between Section 20, Ben¬ 
gal Agricultural Debtors Act as amended and Section 34 of the 
same Act as substituted by Act 8 of 1940 and Section 31 of the 
Presidency Small Cause Courts Act, there is a repugnancy and the 
two sections of the Bengal Act are to the extent of such repugnancy, 
void for the reasons that assent of the G. G. to the amending Act was 
not obtained. The two sections so far as they bar an execution of de¬ 
crees of the Presidency Small Cause Court by a Civil Court are in¬ 
valid. But Ss. 20 and 34 of the Act held not void for repugnancy to 
S. 47, C. P. C. as by S. 4, C. P. C., the Code excepts itself whenever 
there is some special or local or other law to the opposite effect.) 

1954 Mad 833 (Prs 20, 21, 25, 28, 29) [AIR V 41 C 281] : ILR (1955) Mad 
184 : 1954 Cri L Jour 1267 (DB), In re Guruviah Naidu and Co. (Sec¬ 
tion 16A, Madras General Sales Tax Act, 1939 is ultra vires the Constitu¬ 
tion and repugnant to Civil P. C. and Evidence Act, as it hits against 
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ui urie accused under the Criminal Procedure Code the Evi¬ 
dence Act and against the fundamental principle of criminal justice. It 

to Art ' 14 of the Constitution : Dissented from in AIR 

S S v S° r ( J? 3) - f Note: Under s - 16A of Madras Generai Saies 

rax Act, the validity of assessment cannot be questioned in a prose¬ 
cution under the Act. S. 21 of the Trav-Cochin Sales Tax Act was simi- 

ieS! Mad 191 (198) (Pr 13) [AIR V 38 C 19] : 62 Cri L Jour 744 (DB) 

S/a f? V \ St ?1 01 Madms - (Section 5 - Industrial Disputes (Mad- 
. . dment) Act (XI1 (12) of 1949), envisages and sets the seal of 

approval on, an award passed by a tribunal without the necessary 
prerequisite of a dispute either existing or apprehended so as to form 

a reference - Section 5 is inconsistent with S 10(1) In- 
dustna! Disputes Act, 1947, which postulates the existence or appre- 

aisput ' wwch can be Merr " 1 to a 

^One 0 ^ 28 (633) CAIR V 26] (DB> ’ StGWart v ' Br °jendra Kishore. 
(One law may say “No person shall sell liquor by retail, that is in 

quantities of less than 5 gallons at a time”, and another law may say 

No person shall sell liquor by retail, that is, in quantities 

gallons at a time”. Here it is obviously possible to obey both laws 

by obeying the more stringent of the two, namely, the second one yet 

o whi/h / °t the lW ° l3WS arC r£ ™ ai ^ “>r, to the extent 

to which a citizen is compelled to obey one of them, the other, though 

mav a s U 0 t T' * ~ N ° tC ' In such a case - the matter 

r iess than 10 ^ ii0 - a t** ; h ue l 

w prohibits such sale, so that one law says “you may” what th» other 

w!™S / U Sha !! n0t '' 111 tWs sellse also there is inconsistency be- 
tween the laws and so repugnancy.) 

'S/f/ 98 (498) / AIR V 26]> Lala Hans Raj v - Seth R ™ (P™- 

- Cen/aTla/ n °? l ° be br ° Ught where pendant resides 

Central law allowing suit to be brought where the money is agreed 

e paid Provincial law void to that extent — in Delhi Courts 

Z 01,11 p C - “<• «» »• * AgrtaHurliS 

Act, 1934, was void to the extent of the repugnancy.) 

1939 Pat 90 (93, 94) [AIR V 26] (DB), Vishwanath v. Hariliar Gir (Sec- 

C P C J oil 'I °- 6 B / ar M ° ney - lenders Act ’ 1938 ar e repugnant to 
asked not in ’ ° V1S ° ~ Under a 21 > R - 66 - Proviso Courts are 

cept thoi ifTnv ? aU K eSUmate ° f V3lUe in the sale Proclamation ex- 

neS glV T by the ParUeS Snd not t0 vouch for the correct- 

fix the vafue cTrlu \ T 16 and 17 ° f the Act order lhe Courts to 

naLs and hv ^ make thelr ° rders a PPc alable to higher tiibu- 

, y necessar y implication compel them to put the value in the 
ToZTTtTZT? T the Pr ° perty * tha P-e fetches ac! 

siderations arise ^ them ’ Unl6SS ° f C ° UrSe ’ SOme other con ‘ 

the orders Th n “P 0551111 ' for the Courts to carry out both 

mil" °" Ver c0 "" t “ «* r- o. iS not 
and makes provision for exceptions.) 

'burn, /conmefbeiwe 26 ^ LR 2H ’ C ^ dc Prigineering Co. v. Cow- 

for a working v ? n &n &Ward of the Conciliation Court providing 
for a working week of 48 hours and a New South Wales Act Lvidlng 
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for payment of overtime for any work in excess of 44 hours, — Held 
test of whether it was possible to obey both the compelling 'laws was 
too narrow and so, in this case, there was repugnancy.) 

(1896) 1 QB 290 (293) : 65 LJ MC 55, Strickland v. Hayes. (A bye-law 
which provided, that no person shall use profane language in any 
street was held to be bad because the general law, namely, the Town 
Police Clauses Act, 1847, dealing with precisely the same subject, re¬ 
quired that annoyance should be caused by the language used in order 
that there might be an offence.) 

(1896) 1896 App Cas 348 (369, 370) : 65 LJ PC 26, Attorney General for 
Ontario v. Attorney General for the Dominion. (Canada Temperance 
Act, 1886, (a Dominion Act) contained one set of prohibitions about 
retail sales of liquor, while the Ontario Act, 53 Viet. C. 56 (a Provincial 
Act) contained another and a rather different set. The Dominion Act 
had not been made imperative throughout the Dominion. The Pnvy 
Council held that where the prohibitions of the Dominion Act were 
or might be in actual operation the Provincial Act was or would be 
inoperative by reason of repugnancy, but where the former were not 
in actual operation (by reason of their not having been locally adopt¬ 
ed) there could be no repugnancy.) 

In the following cases it was held that there was no repugnancy : 

1953 SC 83 (85) [AIR V 40 C 23] : 1953 SCR 319 : ILR (1953) Punj 639 
: 1953 Cri L Jour 525 (SC), Darshan Singh v. State of Punjab. (In this 
case, the validity of a provision in the East Punjab Cotton Cloth and 
Yarn (Regulation of Movement) Order, 1947 (passed by the 
Governor of East Punjab) prohibiting export of cotton cloth 
and yam to any place outside India was questioned as being 
beyond the powers of the Governor under the authority de¬ 
legated to him by the Central Government under S. 4 of the 
Essential Supplies (Temporary Powers) Act, 1946 — The ground of 
attack was that the control of exports was not within the scope and 
purpose of the E. S. T. P. Act (1946) firstly, because the word “export" 
was not mentioned in the Act which only referred to production, dis¬ 
tribution, trade and commerce etc., and secondly, because there was an¬ 
other set of legislation viz., Import and Export Control Act, 1947 deal¬ 
ing with the subject of control of export. Held as to first argument that 
the E. S. T. P. Act (1946) was wide enough to cover control of export. 

As regards second argument, Held that the scopes and objects of the 
two Acts were quite distinct and they could exist side by side and be 
in operation at one and the same time. Though there was no question 
of any competition between a State law and a Central law in this case, 
it illustrates the principle that when neither of the laws aim at being 
exhaustive on the subject, both can exist and operate side by side). 

1950 FC 59 (64) (Pr 14) [AIR V 37 C 5] : 1949 FCR 693 : ILR 29 Pat 
185 : 51 Cri L Jour 921 (FC), Lakhi Narayan Das v. Province of Bihar. 
(Bihar Maintenance of Public Order Ordinance (IV of 1949), S. 21 — 
Section 21 of the Ordinance is not repugnant to S. 54, Criminal P. C. 
and is not therefore invalid.) 

1942 FC 27 (30, 31) [AIR V 29] (FC), Megh Raj v. Allah Rakhia. (Punjab 
Restitution of Mortgaged Property Act 4 of 1938 does not in terms 
take away any rights which mortgagee may have under Ss. 69, 70, 
Contract Act and no particular provision of the Act can be said to be 
repugnant to those provisions of the Contract Act — Nor is the Pun¬ 
jab Act repugnant to S. 37, Contract Act, S. 9 of the Civil P. C. or 
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Limitation Act, as these provisions are expressly subject to special 

provisions — No question of repugnance to Transfer of Property Act 
as it does not apply to Punjab) 

^'; C ° 19 (23) (Pr I’) t (S) AIR V 43 C 5] : ILR (1955) Trav-Co 
(PB), P. M. Bramadathan Nambooripad v. C. D. Board. (New 
grounds of disqualification added in S. 66 of Trav-Cochin Hindu Reli¬ 
gious Institutions Act, 1950, will certainly affect persons convicted by 

C T ° Urt ° f offences Evolving moral turpitude and the mem¬ 
bers of the Legislature, but that does not necessarily mean that the 

wo new grounds of disqualification are anything more than an addi- 
° T s1lpplement to the f0llr that already existed in the Cochin 

c“intf SS) " itUti ° nS ACt Q ° f 1081) WhCn the Constitution 

1 (223) (Pr 13) C (S) AIR v 42 C 831 : 1955 Cri L Jour 

SL T»!' ;Z elaVUdhan ’ Ia re - <secti0n 21 ' Travancore-Ccchin 

552,“ f * Act ' \ 125 ’ 13 not rs Pngnant to any of the provisions of the 

,n- < Cnmmal Procedure ' 1898. or the Indian Evidence Act 1872 
AIR I9;>i Mad 833, Dissented from). 

(183) fPr 15) 1 (S) AIR V 42 c 661 : 1955 Cri L Jour 

33 Nagabhushanam v. Nagcndramma. (Madras Hindu (Bigamy Pre- 

r he’’° rce , 1 ACt « 0f ,MS) ’ * «». >•"*» .v'dcSS bSa 

on the provisions of S. 57 of the Indian Divorce Act. There is no in¬ 
consistency between the Proviso and S 494 I P C ) 

( F 2 Z ( V S) [ <S) AIR V 42 C Wl <”»> H-Vd 610 

Sfe CM? P c 2 1 0f Jamnalal Ramlal XMtce v. Kishcndas. 

dars Deb Sf n * T C ° Ver the Same flcld as the Hyderabad Jagir- 

of "le Act cannnTT XU ° f 1952 3Pd accOTdin ^’ the provisions 
, “5 , A „ become V0ld 011 the ground of repugnancy). 

PraiTs!2 %'*■ 311 IAIR V 41 ° ***«« v. M* 

f”“ “ a: ,m "Paewmey between V. p. Abolition of a „„ 

La id Reforms Act, 1953, and Rewa Land Revenue and Tenancy Code 

tta M the SS" lh ' ”' W trOVl ’‘“ “'•"•“f ‘ eStriCl3 ,hc 0Mra - 

* 8 ® ““J’ ,m JT V 321 : 105 ,,9 «> « <DE), LaksHna Nara. 

V IS V ' Province. (Section 3, Madras Restoration of 

paragraph 17* ( Y a i d * tion) Act - 18 of 1939 - * not in conflict with last 
two Section a ^ There is n ° connection between the 

the Evidence Act) ***’ “ n0t rePUgnant to any other section of 

ComTO^i-OTcr (2 ( 4 |ecti AIR 9 V f 41 ° 1181 (DB) ’ Sadhu Singh v - Financial 
Property (Temoors™ p 2 ° f EaSt Punjab Requisitioning of Immovable 

Punjab A^n of Si) i s W no S ACt (48 ° f 1948) US by Ea3t 

16 40 and 52 rf ah \ * re P u Snant to provisions of Ss. 8(4), 12, 

0902) 1 KB 160 (1647~B°Iof V C U T; PrOPerty ACt ’ 195W ' 

under the Tramways Act l G f n i e/ v ; Ra PP s - < A bye-law made 

no person shall use offensive^langua^in* ?8) pl ' 0vidin 2 that 

consistent with the Town PoltY A tram car was held to be 

any person who in anv strnef CS ? la u ses Act, 1 £ - 7 - which punished 

ance of the residents or m-c UEed °H en£ive language to the annoy- 
as it did, to nuisances in ftreetYf because Ule laUer law (relating 
the power to make bye-laws mid dld n0t intsnd to dea 1 with or affect, 
with particular tfa-es (namYYY k SP f’ al ch ' cum stances and dealing 
irum cars.) <namely bye-laws relating to nuisances in 
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It has been stated above that repugnancy necessarily denotes the 
identity of the subject-matter between the two laws which are 
repugnant to each other. This identity of subject matter does not, 
however, mean that in pith and substance the two laws must deal 
■\\ith the same subject so as to fall within the same Legislative List. 
As seen in Isote 12, even where one of the laws deals with a subject 
in pith and substance and the other deals with it only in an incidental 
waj, the two laws would still be laws dealing with the same subject 
for the purpose of the question of repugnancy. 

Lut it is clear that even in such cases the scope for repugnancy 
is limited to the matter which both the laws deal with. There would 
be no question of repugnancy, therefore, with regard to the matters 
'which the respective law’s deal with in pith and substance , because 
ex-hypothesi such matters arc not the same. It is in this light that 
decisions like that of the Federal Court in Ealla Earn v. Province of 
hast Punjab? 1 must be understood. It was held in that case that the 
Punjab Urban Immovable Property Tax Act, 17 of 1940, fell in pith 
and substance within Item 42 (Taxes on lands and buildings, hearths 
and windows) of the Provincial List of the Government of India Act 
of 19d5, and not within Item 54 (Taxes on income other than 
agricultural income) of the Federal List in that Act. It was, therefore, 
held that there was no conflict betw r een the above Punjab Act and the 
Income-tax Act (although, in fact, the issue before the Court was 
only about the vires of the Punjab Act and not about repugnancy). 
Thus, the fact that in pith and substance the matters dealt with by 

nt only means that as regards those matters there 
can be no repugnancy. It does not mean that as regards the matter 

(1900) 1 Ch 10 (14, 15) : 69 LJ Ch 27, Thomas v. Sutters. (A bye-law, 
(made under S. 23 of the Municipal Corporation Act, 1802 (45 and 46 
Viet. C 50)) that no person shall frequent or use any street for the 
purposes of betting was held to be good and not repugnant to the 
general law, the Metropolitan Streets Act, 1867, S. 23 of which pro¬ 
vided that any three or more persons assembled together in any part 
of a street, for the purpose of betting shall be liable to a penalty. The 
ground of decision was in effect that the general law in this case did 
not occupy the same field as the bye-law; the one was concerned with 
the subject of street obstruction and the other with that of betting). 
[See also 1955 Bom 35 (38) (Pr 4) [ (S) AIR V 42 C 8] : ILR (1955) Bom 
49 (DB), Basantilal v. Bansilal. (Bombay Forward Contracts Control 
Act (64 of 1947), S. 8 does not remove prohibitions imposed by Central 
legislation — Forward contracts in oilseeds dated 26-2-1952 and 5-3- 
1952 held iUegal. All that S. 8 does is to declare that forward contracts 
will be illegal unless they comply with the procedure laid down in 
S. 8. The section does not purport to remove the illegality imposed by 
the Central Act. It is one thing to declare a certain contract illegal; 
it is entirely another thing to declare an illegal contract legal.) 

91. 1949 FC 81 (88) [AIR V 36 C 13] : 1948 FCR 207 (FC). 
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which is dealt with in pith and substance by one law and incidentally 
trenched upon by another law there can be no repugnancy. 

The doctrine of pith and substance is applicable when the question 
is whether a law is “with respect to” a matter in a particular 
Legislative List, e. g., whether a particular “existing law” or a 
particular law made by the Legislature of a State is with respect to 
one of the matters enumerated in the Concurrent List. See Note 12. 

fz3) Repugnancy distinguished from incompetency of legislation _ 
See Notes 2 and 12. 

16. Proof of repugnancy. —As seen in Note 6 on the Preamble, 
(ho presumption is in favour of the constitutionality of a statute. This 
principle will apply also where a Provincial or a State law is impugned 
as being repugnant to a Central law or an existing law. Hence, unless 
the alleged repugnancy is clearly established, it should not be held 
that an Act is bad for repugnancy. Every effort should be made to 
reconcile and construe both the laws so as to avoid their coming into 
collision with each other and it should be seen whether they really do 
not operate in different fields. 1 

I he onus of proving repugnancy is on the party alleging it. 2 
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(z8) Repug- 
nancy distin¬ 
guished from 
incompetency o i 
legislation. 


17. Effect of repugnancy—Clause (l) of the article provides ( a ) Introduc. 
that the repugnancy of a State law to a Central law or existing law tory ' 
shall make the State law void to the extent of the repugnancy and 
that the Central law or the existing law, as the case may be, 
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1. 1949 FC 81 (88) (Pr 19) [AIR V 36 C 13] : 1948 FCR 207 (FC), Ralla 
Ram v. Province of East Punjab. (Where there is an apparent con¬ 
flict between an Act of the Federal Legislature and an Act of the 
Provincial Legislature, the Court must try to ascertain the pith and 
substance or the true nature and character of the conflicting provi¬ 
sions, and before an Act is declared ultra vires, there should be an at¬ 
tempt to reconcile the two conflicting jurisdictions, and, only if such a 
reconciliation should prove impossible, the impugned Act should be 
declared invalid: AIR 1941 FC 47; AIR 1939 FC 1 and Gallagher v. 
Lynn, 1937 App Cas 863, Rel. on; AIR 1947 PC 60, Ref.) 

1939 FC 74 (83) [AIR V 26] (FC), Shyamakant v. Rambhajan. 

1941 Lah 177 (180) [AIR V 28] (FB), Megh Raj v. Allah Rakhia. 

[See also 1955 NUO (USA) 2264 [AIR V 42] : 97 Law Ed 231 (235), T . 
Schwartz v. States of Texas. (If Congress is authorized to act in a 
field, it should manifest its intention clearly. It will not be presum¬ 
ed that a federal statute was intended to supersede the exercise of the 
power of the State unless there is a clear manifestation of intention 

to do so. The exercise of federal supremacy is not lightly to be pre¬ 
sumed.) 


O 

'V • 


1939 FC 74 (83) [AIR V 23] (FC), Shyamakant v. Rambhajan 

Pat 14 (22) (Pr 23) [AIR V 40 C 6] : ILR 31 Pat 921 (FB), M 
v. Rad hashy am. 


1951 Mys 72 (81) (Pr 23) [AIR V 38 C 33] : ILR (1951) Mys 284 : 52 Cri 
L Jour 992 (FB), Abdul Khader v. State of Mysore. 
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shall prevail. As has been seen in Note 15, repugnancy connotes 

inconsistency and the essence of inconsistency is that the two laws 

cannot operate at the same time. Hence, necessarily, repugnancy 

means that one of the laws alone can operate and the other must to 

the extent of repugnancy cease to operate. This is exactly what cl. (l) 
has provided. ' ' 

„ ^ he lan S ua g e used in the article, namely, that the State law 
shall, to the extent of the repugnancy, be void” is similar to that 

used in Art. 13 which provides that laws which are inconsistent 
with fundamental rights “shall, to the extent of such inconsistency, 
be void”. The language of Art. 251 also is of similar import. 

, The word “ void ” meau s in the context of this article “inopera¬ 
tive h 1 The Supreme Court has held in Keshavan v. State of 

Bombay? that the word “void” in Art. 13 does not mean void ab 
initio or for all purposes. The same meaning of the word “void” 
will, it is conceived, hold good in the case of this article also. 

Thus, the effect of repugnancy is not to make the repugnant 
Provincial law ultra vires. 3 “Ultra vires ” affects the competency of 
the Legislature to enact the law, while in the case of a Provincial 
law which is bad for repugnancy, there is no question of competency 
of the Legislature to pass the Act. When the law is ultra vires ns 
beyond the competency of the Legislature, it suffers from an inherent 
defect, which does not depend on any external factor. But when a 
law is bad for repugnancy, the defect is due to the existence of 
another law to which it is repugnant, and thus, the defect is dependent 

on an external factor. The moment that factor ceases to exist, the 
repugnancy will also cease to exist. 

Thus, when a State law is held to be bad for repugnancy to a 

Central lav, the \alidity of the State law will revive on the repeal 

of the Central law. 4 This is implicit in the phrase “to the extent of 
the repugnancy”. 
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1. 1951 Punj 409 (411) (Pr 11) [AIR V 38 C 120] : 52 Cri L Jour 886 (DB). 
Piara Kishen v. Crown. 

2 1951 SC 128 (130) (Pr 7) [AIR V 38 C 20] : 1951 SCR 228 : ILR (1951) 
Hyd 294 : 52 Cri L Jour 860 (SC). 

■>. 1939 PC 74 (84) [AIR V 26] (PC), Shyamakant v. Rambhajan. 

1951 Punj 409 (411) (Pr 11) [AIR V 38 C 120] : 52 Cri L Jour 886 (DB), 
Piara Kishen v. Crown. 

1941 Pat 99 (105) [AIR V 28] (DB), Sagarmal v. Bhuthu Ram. 

66 Com LR 557, Carter v. Egg and Egg Pulp Marketing Board. (Taken 
from AIR 1951 Punj 409 (411).) 

[See hov/ever 1951 Mys 72 (Pr 67) [AIR V 38 C 33] : ILR (1951) Mys 
284 : 52 Cri L Jour 992 (F3), Abdul Khader v. State of Mysore. 
(Mallappa J. (minority view) : “Void” in Art. 13(1) indicates non-exist¬ 
ence of the repugnant law.) ] 

4. 1951 Punj 409 (411) (Pr 11) [AIR V 38 C 120] : 52 Cri L Jour 886 (DB) 
Piara Kishen v. Crown. 
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No doubt, in Art. 251, the phraseology is quite explicit and under 
that article the words used are “the law made by the Legislature of 
a State shall, to the extent of the repugnancy, but so long only as the 
law made by Parliament continues to have effect, be inoperative” 
It will be "Seen that Art. 251 uses the expression “inoperative” 
instead of “void” and further it contains the qualification “so long 
only as the law made by Parliament continues to have effect”. 
Notwithstanding these differences in the language used in the two 
articles, the meaning of the two provisions is the same, so far as the 
question of effect of repugnancy is concerned. For repugnancy means 
nothing more and nothing less than inconsistency and inconsistency 
necessarily connotes the existence of two factors; the moment such a 

8 a 0 0 * llngs cea * ses to exist by the disappearance of one of the 
inconsistent elements, the inconsistency must necessarily cease and, 

lercfore, there will no longer bo any repugnancy. And as the article 

only contemplates that the Provincial law should ho void to the 

extent of the repugnancy it follows that its validity will revive on the 

disappearance of the repugnancy. Thus, the repugnancy only causes 

e repugnant State law to remain in abeyance unless and until the 
Contral law is repealed. 5 

In this connection, the observations of Latham. C. J. in Carter 

v. Egg and Egg Pulp 1Marketing Board, « may ho quoted. In that 

case, the Supreme Court of Australia was called upon to interpret 

the provisions of S. 109 of the Australian Constitution which provides 

that when a law of a State is inconsistent with a law of the 

Commonwealth, the latter shall prevail and the former shall to the 

extent of inconsistency, he invalid. Latham, C. J. observed as follows 
in interpreting the section : 

llns section applies only in cases where apart from the 
operation of this section both the Commonwealth and the State 
laws which are in question would be valid. If either is invalid ah 
mi 10 y reason of lack of power no question can arise under the 
section. The word ‘invalid’ in the section cannot be interpreted a,s 
meaning that a State law which is affected by the section becomes 
ra tires m whole or in part. If the Commonwealth law were 

he State law w ould again become operative ( R. v. 

nefv. ^tlomcv-Cenc- 8 !^ 6 ^ ' 65 LJ PC 26 ’ Attorne V-General for Onta- 
of 9 iq T iri , „ T . a 0T l,le Dominion. (In so far as the provisions 

^ icei.se Act (Ontario), comes into collision with the 

P visions of Canada Temperance Act, 1886 they must yield to the 

Dominion legislation and must v.mnin - . , y 

the Art of ims ,-c remaln 111 abeyance unless and until 

cfcom p 4 cl , P t d by the ParIiam = n t which passed it.) 

5 (lflqsi isq" a \ 99 ana Egg PuJp Marketing Board. 

Ontarl l J™ ™ ^ ' 65 LJ PC 26 > Attorney-General for 

Ontario v Attorney-General for the Dominion. 

6 oG Com LR 557. 
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Brisbane Licensing Court , Ex parte Daniell 7 (per Higgins, J.) 
( cf. Attorney-General for Ontario v. Attorney-General for the 
Dominion 8 and Amalgamated Society of Engineers v. Adelaide 
Steamship Co. Ltd?). Thus, the word ‘invalid’ should be interpreted 
as meaning inoperative. This is I think made clear by the provision 
that the Commonwealth law shall prevail, i. e., the Commonwealth 
law has superior authority and takes effect to the exclusion of the 
inconsistent State law.” 

But where a statute is repealed by another statute, the repeal of 
the latter statute will not by itself restore the former. 10 See General 
Clauses Act (1897), S. 7. 

Although a State law which is repugnant to a Central law will 
be void to the extent of repugnancy and although it thus lies within 
the power of the Central Legislature to render nugatory a law of the 
Provincial Legislature by itself.enacting an inconsistent law, it is not 
open to the Central Legislature to directly repeal the Provincial law. 11 
In Shibnath v. Porter , 12 Mitter, J. of the Calcutta High Court observed 
as follows : 

“Where one legislative body seeks to do away with the 
enactment of another legislative body equally competent to legislate 
on the subject by creating what appears prima facie to be a 
repugnancy, it is exclusively within the province of the Courts to 
decide whether in fact the repugnancy exists, and if it does, to 

decide which enactment should prevail. 

Repeal by repugnancy of the law made by one competent 
legislative body by another legislative body equally competent to 
legislate on the same subject is one thing and direct repeal by 
one of the legislative enactments of the other is another thing. In 
cases of the first type the Court has jurisdiction to decide, but in 
the last type that jurisdiction would bo robbed. This, in my 
judgment, is a distinction of a fundamental nature, which prevents 
applicability of the principle, that where an authority can do away 
with a thing indirectly it can also do away with it directly, to a 
case of the type which we have before us, a case where one 


7. (1920) 28 CLR 23. 

8. (1896) 1896 App Cas 348 : 65 LJ PC 26. 

9. (1920) 28 CLR 129 (Aus). 

10. (’97) ILR 25 Cal 333 (336) (DB), Deputy Legal Remembrancer v. 


Ahmad All. 

11. 1943 Cal 377 (385) [AIR V 30] (SB), Shib Nath v. Porter. 

(1896) 1896 App Cas 348 (366) : 65 LJ PC 23, Attorney-General for Onta- 

rio v. Attorney-General for the Dominion. 

[See also 1954 SC 752 (758) [AIR V 41 C 174] : 1955 SCR 799: 1954 Crf 
L Jour 1822 (SC), Zaverbhai v. State of Bombay. (On a questio 
Art. 254(1) whether an Act of Parliament prevails against a law of e 

State, no question of repeal arises.) 

12. 1943 Cal 377 (385) [AIR V 30] (SB). 
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another Legislature, both the Legislatures deriving their powers 

from the same paramount Legislature and both being equally 
competent to legislate on the subject.” 

So also, in Attorney General for Ontario v. Attorney General for 

the Dominion of Canada, 13 Lord Watson, dealing with an Act of the 

Dominion Parliament of Canada, which, in express terms, had 

repealed an Act of the Legislature of the Province of Upper Canada 

(Ontario), the subject-matter of both the Acts being the prohibition 

of the sale of wine and fermented liquors, laid down the law in tho 
following words : 

Cut the Dominion Parliament has no authority conferred 

upon it by tho Act (Tho British North America Act, 30 Viet. c. 3) 

to repeal directly any Provincial statute, whether it doos or does 

not como within the limits of jurisdiction prescribed by Sec. 92. 

I he repeal of a Provincial Act by tho Parliament of Canada can 

only be effected by repugnancy between its provisions and the 

enactments of tho Dominion; and if tho existence of such 

repugnancy should become a matter of dispute, tho controversy 

cannot be settled by the action either of tho Dominion or of the 

Provincial Legislature, but must be submitted to the judicial 

tribunals of tho country. In their Lordships’ opinion, tho express 

repeal of tho old Provincial Act of 1864 by the Canada Temperance 

Act of 1886 was not within the authority of the Parliament of 
Canada/* 


Ihus, repugnancy and repeal’ are altogether different concopt; 

‘Repeal’ is a direct legislative act, while ‘repugnancy’ is a matte 

purely for tho determination of the Courts. It is not open to 

Central Legislature to declare that a certain Provincial law is ba< 

for repugnancy to a law made by itself. This is a matter entirely fo 
the Courts to determine. 11 


(f) Repugnancy 

purely matter 
for determina¬ 
tion by Court, 
not Legislature. 


Thero is, however, an exception to the rule that one Legislate 
cannot repeal a law passed by another Legislature. And this oxcepti 
as been brought into existence for tho first time by a speci 
provision in this Constitution. This special provision is contained 
t io roving to cl. (2) of this article which applies to cases in which 

Z^ 6 ^ 1 , 896 APP CaS 348 (366) : 65 LJ Pc 26. 

1054 SC 752 (75~! 3 ?atp AIR V 3 ° ] (SB) ’ Shib Nath V ‘ Porter 
1802 rqpfV 75j) f I A l R V 41 C 174 -l : 1955 SCR 799 : 1954 Cri L Jo 
1822 (SC), Zaverbhai v. State of Bombay. 

(Any attest <3 °' V 29] (FC)> Megh Raj v ' Allah Rakhi 

the inHom r 0 exclude attack on repugnant provisions by barrii 

J Y ? ClVU C ° Urts wiU «™ount to attempting to do by i 
£5 Provincial was not « ^ do. 


(g) Exception 
to rule that one 
Legislature 
cannot repeal 
Act of another 
Legislature. 
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State law has been passed with the President’s assent under cl. (2), so 

as to avoid the effect of its being repugnant to a Central law or an 

existing law on a concurrent subject. The provision is to the effect 

that it is open to the Central Legislature to subsequently pass a law 

adding to, amending, varying or repealing the State law made with 

the President’s assent under cl. (2). There was no such provision in 

the corresponding Sec. 107 of the Government of India Act, 1935. 15 

But except in cases covered by the Proviso to cl. (2), the Central 

Legislature cannot repeal directly a law of the State Legislature on 

a concurrent subject, although it can pass a law which is inconsistent 

with the State law and which by reason of such inconsistency will 

render the State law nugatory, so long as the Central law is 
operative. 


(h) Retrospec¬ 
tive effect. 


Although repugnancy and repeal are quite different in their 

nature, yet in one respect their effect is similar. Just as it is an 

established principle of the general law that the repeal of an 

enactment cannot affect past transactions or vested rights, so also 

repugnancy cannot have a retrospective effect. Where a Provincial 

law becomes bad for repugnancy by the subsequent enactment of an 

inconsistent Central law, the Provincial law will not become void ab 
initio so as to affect past matters. 10 


(i) Duty of 
Court when re. 
pugnancy is 
aliened. 


As already stated, repugnancy will affect the validity of a State 
law only pro tcinto and not as a whole. So, it is the duty of the 
Court, whenever repugnancy is alleged, to compare carefully the two 
competing laws and determine exactly how much portion is 
l epugnant and to declare only that portion void for repugnancy. 17 

15. See 1954 SC 752 (756) [AIR ' T 41 C 174] : 1955 SCR 799 : 1954 Cri 

L Jour 1822 (SC), Zaverbhai v. State of Bombay. (The position under 

S. 107 (2) of the Govt, of India Act, 1935, was the same as that laid 

down in Att. Gen. for Ontario v. Att. Gen. for the Dominion , (1896) 
1896 App Cas 348.) 

16. See 1951 SC 128 (130) [AIR V 38 C 20] : 1951 SCR 228 : ILR (1951) 

Hyd 294 : 52 Cri L Jour 860 (SC), Keshavan v. State of Bombay. (Art. 
13(1) not retrospective). 

1951 Bom 188 (190) (Pr 6) [AIR V 38 C 38] : ILR (1950) Bom 529 

: 52 Cri L Jour 30 (FB), Keshav Madhav Menon In re. (Art. 13(1) not 
retrospective.) ] 

1951 Mys 72 (95, 96, 97) (Prs 63, 65, 67) [AIR V 38 C 33] : ILR (1351) 
Mys 284 : 52 Cri L Jour 992 (FB), Abdul Khader v. State of Mysore. 
(Per Venkataramayya and Balakrishnaiya JJ. : Pending proceedings 
not affected by Art. 13(1) — Mallappa J. dissenting : “Void” indicates 
lack of existence) ]. 

17. 1939 FC 74 (84) [AIR V 26] (FC), Shyamakant v. Rambhajan. (The 
words 4 to the extent of the repugnancy’ occurring in S. 107, G. I. Act, 
1935, indicate that it is not essential that the whole Act nor even a 
whole section must be declared invalid, but that it is necessary to 

ascertain exactly how much of it is void on account of repugnancy.) 
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Where, however, the affected portion is not severable from the rest 
of the law, the entire law would be affected by the repugnancy, and 
will have to be declared as void on that account. 18 But when the 
inconsistent portion is severable, the invalidity on account of 
repugnancy will only extend to that portion. 19 

Where there is no repugnancy between a State law and a Central 

the Sam ° Subject ' hoth laW3 wil1 apply within the 
State. The article provides that when there is repugnancy between a 

“ ral and a StatG law on a concurrent subject, the Central law 
will prevail and the State law shall, to the extent of repugnancy be 

void. From this it does not follow that when there is no repugnancy 

between the two kws, the Central law shall cease to have any effect 

within the State^and that the State law alone will apply there. 

The words “shall prevail” used in clause (l) of this article with 

reference to the Central law are used in the sense of prevailing in 

opposition to the State law and not merely in the sense of beiim in 

oree. Hence the operativeness of the Central law within the limits 

o the State does not depend upon the existence of a conflict with the 

State law. When there is no such conflict there is no question of 

either law prevailing, but both will be applicable and either or both 
of thorn can be resorted to. 

This rather obvious explanation has been necessitated by two 
decisions of the Travancore-Cochin High Court. 2 " In those two cases 
o Central law and the State law in question were in identical terms! 

A certain action had been taken under the Central law and this was 
impeached before the Court on the ground that under the circumstances 
the law applicable was the State law and not the Central law. 

Obviously, the argument was not correct. If the State law was 
repugnant to the Central law, then the State law would be void in the 

applied^ U tT sf t 1 ? “ d 1113 ° nly th ° <**- that would have 
in fill , ^ aW Was not r °Pngnant, this would only have 

under thl a o ! u° ^ W ° UlJ haV6 applied - Hence - the action taken 

under the Central law could not be impeached even in this view It 
is not clear why in the above cases the Travancore-Cochin Hmh Court 

ground the plea as to the invalidity of the 

If v^adhasVam V 4 ° ° ^ 1 ILR ™ (P3), Manytu- 

compare Se So enactoents 6 T™ *** * U 11 is P ° SSib!e *> 

what is excessive or contradictory '^Th °^ antltatlvel y> in orde r that 
ing more shall be deemed void) 6 enact ment and noth- 

18. 1939 FC 74 (83) [AIR y 261 rppd ej 7 

19. 1939 FC 74 (83) [AIR V 26] Fc' ™ yamakant V ' Ramhha ^- 

20 1951 Trav-Co 203 ( 207 ! C> ' sh V amakant v. Rambhajan. 

Co 458, A Wnga Nall Son ’ ^ V 38 C 81 ] : ILR C1951) Trav- 

Worker' Union 1;^* TalUk Head Con- 

1902 Trav-Co 371 (373, 374) [AIR V 39], Ayyaswami Naciar v. Joseph. 
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action taken under the Central law, but went elaborately into the 
question of repugnancy and held that the State law was bad for 
repugnance and that the Central law alone was applicable to the State. 

18. ‘ Shall, to the extent of the repugnancy, be void/’ _See 

Note 17. 

19. Power of Central Legislature to repeal law passed by 
State Legislature on Concurrent subject. —See under Note 17. 

20. Repeal by implication. — It has been seen in Note 15 that 
the same test applies for seeing whether one law is repugnant to another 
as for determining whether one law is repealed impliedly by a later law. 
-Lhe principle on which the rule of implied repeal rests is that if the 
subject-matter of the later legislation is identical with that of the earlier 
one and the two pieces of legislation cannot both stand together, then 
the earlier is repealed by the later enactment. 1 Repeal by implication 
is only effected when the provisions of a later enactment are so in¬ 
consistent with or repugnant to the provisions of an earlier one that 
the two cannot stand together, in which case the maxim ley is pos- 
teriores pr lores conlrarias abrogant applies. Unless the two acts are so 
plainly repugnant to each other that effect cannot be given to both at 
the same time, a repeal will not be implied. 2 

Article 254 — Note 20 

1. 1954 SC 752 (758) [AIR V 41 C 174] : 1955 SCR 799 : 1954 Cri L Jour 
1822 (SC), Zavcrbhai v. State of Bombay. 

1953 Nag 58 (64) (Pr 34) [AIR V 40 C 25] : ILR (1952) Nag 770 : 1953 
Cri L Jour 481 (DB), Hiralal Sutwala v. State. (Where a law takes away 
the rights conferred by a pre-existing law or substantially interferes 
with the rights conferred by such law with the result that the two 
laws cannot completely stand together, the earlier law must be deem¬ 
ed to have been repealed by implication to the extent of the incon¬ 
sistency: Ex parte John Caruthers (1807) 103 ER 490; (1932) 2 KB 733 
VauxhaU Estates Limited v. Liverpool Corporation and Ellen Street 
Estates Ltd. v. Minister of Health (1934) 1 KB 590, Rel. on). 

(1932) 146 LT 167 (168) : (1932) 2 KB 733, Vauxhall Estates Ltd . v. Liver¬ 
pool Corporation. (Land included in an improvement or reconstruction 
scheme made under the Housing Act, 1925, must be assessed on the 
basis provided by S. 46(1) of that Act, since by that Act there is an im¬ 
plied repeal pro tanto of the provisions of the earlier Act, viz., Acquisi¬ 
tion of Land (Compensation of Assessment) Act of 1919 which are in¬ 
consistent with it. No Act of Parliament can say that no future Act 
of Parliament shall interfere with the provisions of the earlier Act.) 
(1876) 1 Ex D 411 (414) : 35 LT 860, Hill v. Hall 

[ See also 1952 Nag 393 (394) (Pr 5) [AIR V 39] : ILR (1953) N 2 g 324 : 
1953 Cri L Jour 46 (DB), W. G. Ambekar In re. (If the two sections 
are repugnant the known rule is that the last must prevail: Wood v. 
Riley, (1867) 3 CP 26 at p. 27, Foil.) ] 

2. (1891) 2 QB 267 (271, 272) : 60 LJ QB 505, Kutner v. Phillips. 

(1922) 2 KB 66 (73, 74) : 91 LJ KB 568, Wallwork v. Fielding. 

1954 Punj 241 (242) [AIR V 41 C 118] (DB), Sadhu Singh v. The Financial 
Commissioner. 
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Special Acts are not repealed by general Acts unless there is 
some express reference to the previous legislation or unless there is 
some necessary inconsistency in the two Acts standing together. 3 

It is a rule of construction relating to statutes that when the 
punishment or penalty is altered in degree hut not in kind, the later 
provision would he considered as superseding the earlier one. 4 

In Smith v. Benabo,° Goddard J. observed as follows : 

It is a well settled rule of construction that, if a later statute 

again describes an offence created by a previous one, and imposes 

a different punishment, or varies the procedure, the earlier statuto 

is repealed by the later statute : see Michcll v. Brown , 0 Per Lord 
Campbell.” 


21. President’s assent_(Clause 2.) -Clause (2) provides for 
the curing of repugnancy which would otherwise invalidate a State 
law which is inconsistent with a Central law or an existing law. The 
clause provides that where the Stato law has been reserved for the 
consideration of the President and has received his assent, the State 
law would prevail in the particular State, notwithstanding its 
repugnance to a Central law or an existing law. 1 The corresponding 


(1614) 77 ER 1222 (1231, 1232) ; 11 Coke Rep 56b (62b, 63a, 33b), Foster’s 

case. (An affirmative statute shall not repeal a precedent affirmative 

aw, unless the subsequent statute is contrary to the precedent law 

Sue i contrariety may be ( 1 ) in quality, (2) in matter, (3) in respect of 
form prescribed.) 

(1376) 1 Ex D 411 (414) : 35 LT 860, Hill v. Hall. 

3 (1922) 2 KB 66 (73, 74) : 91 LJ KB 568, Wallwork v. Fielding 
(1891) 2 QB 267 (272) : 60 LJ QB 505, Kutner v. Phillips. 

!« <° rlssa) 5693 t AI R V 42] (DB), Ramdhan Das v. Kapil Sahu. 

( o 1) 1J51 Ker L Tim 337 (341), Gopalan v. Sippora 

(1884) 10 App Cas 59 ( 68 ) : 54 LJP 9, Seward v. Vera Cruz 

RaiUnnl ^ * “Z (8> : 81 LJ KB 24 (25) ’ Jenkins v - Great Central 

t generaI ’ a local Act of Parliament, in the absence of any 

f ention on the part of the Legislature, is not repealed 
superseded by a general Act subsequently passed) 

L Jotu-^TiirZ^ 1 ' f CAIR V 41 C 174] : 1955 SCR 799 1 1954 Cri 

DretoUon or 2 ’ ? averbhai v ' state °f Bombay. (Maxwell on Inter¬ 
pretation of Statutes, 10th Edn., pp. 187, 188 Ref. to.) 

6 . (1937) 1 All ER 523 (526) : 103 LJ KB 367. 

C. (1858) 120 ER 909 (912) ; 7 WR (Eng) 80 
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VZr A1 ? 38 (546) (Pr 14) [AIR V 41 c 216 1 • ILR (1954) 1 All 457 (PB) 

?£\ BZL^ U \, Limited - V ‘ Uttar Pradesh. 

snrvpH h Z J ' ' The U ’ P - industrial Disputes Act, 1947, was re- 

emor GenerM ST™" ° f UUar PradeSh f0r the assent ° f the Gov- 
betwppn t 1 ° Se assent was obtained. If there be any repugnancy 

coSZd t n c ,rrr n the «*»« 

U P Tnri„ t • d _ IndUStnal Dlspute s Act (Act No. XIV of 1947), the 

s ria Disputes Act, 1947 would prevail In Uttar Pradesh.) 
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b. 107 of the Government of India Act, 1935, also contained a similar 
provision. 

The principle underlying the clause is that the President should 
apply his mind to what Parliament has enacted and also consider the 
local conditions prevailing in a particular State and if he is satisfied 
that judging by the local conditions, a particular State should be 
permitted to make a provision of law different from the provision mado 
by Parliament, he should give his assent and thereupon the State 
legislation should prevail. 2 

The clause applies only to a law made by the Legislature of a 
Part A or Part B State. There is no similar limitation in cl. (1). See 
Note 3. 

This clause will only apply where the State law and the Central 
law or the existing law, as the case may be, are both with respect to 


1955 NUC (LATI) 6123 [AIR V 42], Millovuners' Association, Bombay v. 
Rashtriya Mill Mazdoor Sangh, Bombay. (Bombay Act 65 of 1954, since 
it was reserved for the assent of the President and has received his 
assent, will prevail over S. 33 of Industrial Disputes (Appellate Tribu¬ 
nal) Act (1950).) 

1954 All 655 (657) (Pr 2) [AIR V 41 C 260] : 1954 Cri L Jour 1399 (DB), 
Tej Bahadur Singh v. State. (The U. P. Panchayat Raj Act, received 
the assent of the Governor-General before the Act was published in 
the U. P. Gazette. Under S. 107(2), Government of India Act, 1935, 
therefore, the provisions of the U. P. Panchayat Raj Act, in so far as 
they are repugnant to the provisions of Cr. P. Code and the Evidence 
Act, prevailed within the United Provinces and the validity of those 
provisions could not, therefore, be challenged when the Constitution 
came into force). 


1954 Orissa 186 (188) (Pr 9) [AIR V 41 C 55], H. Naik v. Kanhu Charan 
Das. (Repugnancy between T. P. Act and Orissa Act I of 1952 cured 
by President’s assent). 

1952 All 88 (90) (Pr 11) [AIR V 39 C 29] (DB), Mt. Govindi v. State of 
Uttar Pradesh. (As the U. P. Act I of 1951 was reserved for the con¬ 
sideration of the President and has received his assent under Art. 254 
(2), the Act is not invalid on the ground of its repugnancy with the 
Land Acquisition Act and so far as the State of Uttar Pradesh is con¬ 
cerned, the provisions of the Act prevail over the provisions of the 
Land Acquisition Act.) 

1945 Bom 352 (355) [AIR V 32] : ILR (1946) Bom 119 (DB), Hirji Laxmi - 
das v. Francis Fernandez. 

[See 1939 FC 74 (76, 77) [AIK V 26] (FC), Shyamkant v. Rambliajan. 
(Case under corresponding Section 107 of Govt, of India Act, 1935). 
1944 Pat 303 (305) [AIR V 31] (FB), Deo Nandan v. Ram Frasad. 
(Bihar Money-lenders Act (1939) which has received the assent ox the 
Governor-General under S. 107(2) of the Government of India Act 
1935, will prevail against provisions of Negotiable Instrumen s 

dealing with rights of a contractual character.) 

1952 Orissa 260 (266) (Pr 17) [AIR V 39) : 19o2 Cn L Jour 

(DB), Jagadish Patel v. Patel Tobacco Co. (Do) 

2. 1955 Bom 35 (37) (Pr 3) [ (S) AIR V 42 C 8] : ILR (1955) Bom 49 

(DB), Basantlal v. Bansilal. 
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■a matter in the Concurrent List. 3 Clause (l) is expressly made subject 
to the provisions of this clause. Whether on account of this fact, the 
scope of cl. (1) has been limited to the cases covered by this clause has 
been considered in Note 12, in which has also been considered the 
question whether there is possibility of repugnancy at all between 
laws with respect to matters outside the Concurrent List. Whatever 
the position with regard to cl. (l), it is clear that the scope of cl. (2) 
is limited to laws dealing with matters in the Concurrent List. 

^ The clause applies, in the case of repugnancy between a State 
law and a Central law, only where the Central law is earlier than 
the State law, while cl. (1) will apply whether the Central law is 
earlier or later than the State law. Thus, under cl. (1), even where 
at the time of the enactment of a State law there is no Central law 
to which it is repugnant but subsequently a Central law is passed and 
the State law is repugnant to such later Central law, tho repugnancy 
will affect the validity of the State law. But the President’s assent 
under cl. (2) will be sufficient only to get over the repugnancy of a 
State law with reference to an earlier Central law. In other words, 
it is only repugnancy to a Central law which is in force at the time 
when tho State law is enacted that can be cured by the President’s 
assent under cl. (2). The fact that the President’s assent has been 
obtained for a State law under cl. (2) will not make it immune from 


attack for repugnancy to a subsequent enactment of the Centra 

Legislature. 4 This is expressly provided in the Proviso to the clause 

Under S. 107, cl. (2) of tho Government of India Act, 1935, alsc 

there was such a provision, which expressly saved the power of the 

federal Legislature to enact further legislation with respect to the 

same matter, notwithstanding that tho Provincial law had received 

the assent of the Governor-General or Ilis Majesty under the clause 
(See Note 22.) 

t mcro that the State law deals with a subject in the 

Concu rent List which is also dealt with by an existing law or a 
Central law will not ne cessitate the P esident’s assent for the State 

19 ^ 2 ° rissa 260 (266) (Pr 17) [AIR V 39 ]1 1952 Cri LJour 1354~ (DB) 
Uh v - Patel Tobacco Co. (The Provincial Act cannot prevail if 
(.re is any inconsistency between any of its provisions and any 
^en rai A ct m respect of matters in the federal legislative list.) 

m- T-1 09 (4U) (Pr 10) [Am v 38 C 120] : 52 Cri L Jour 886 (DB), 
ra 15 o.n v. Crown. (Where the alleged inconsistency between a 
ormnion la v \ & a Provincial law is not with respect to any of the 
a ers enumerated in the concurrent legislative list but the matter 
^ exc usl ^y in the federal sphere, the inconsistency cannot be re- 

J? 6 help of s - 107 . Government of India Act 1935.) 

• (3?7) (Pr 18) [AIR V 40 C 118] : ILR (1954) Bom 117 

‘ 1933 L j0u * 1602 < DB >> State v. Zaverbhai Amirdas. 

280 . (2o6) (Pr 17) [AIi * V 39J : 1952 Cri L Jour 1354 (DB), 
JatjadUh v. Patel Tobacco Co. 


l.Ind. Con. D F. 25. 
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law to confer validity on it. There must be actual clash between the 
State law and an existing law or a Central law, in order to make 
such assent necessary for the validity of such State law. 5 6 

There is nothing to preclude a State Legislature from inserting 
in an enactment which in pith and substance deals with a subject in 
the State List a provision which is repugnant to an existing law 
with respect to a matter in the Concurrent List, after taking care to 
comply with the procedure in cl. (2). In other words, it is not 
necessary, in order to avail of the benefit of cl. (2), that the repugnant 
provision in the State law should constitute an independent enact, 
ment and not merely form part of another enactment. 6 


The President’s assent is not necessary for the repeal by the 
State Legislature of a State law which has been passed with the 
President s assent under cl. (2). The fact that a law has been reserved 
for the President s assent and has received his assent under cl. (2) 
does not make the President part of the Legislature, so as to bring 
into play the principle that a law can be repealed only by the 
Legislature by which it was passed. 7 

It will also be seen that the effect of the President’s assent is 
not to remove the repugnancy but only to remove its effect. Hence, 
the repeal of a State law which has received the President’s assent 
under cl. (2) only means the removal of repugnancy and obviously, 
the President s assent is not necessary for such removal. 8 

Although a btate law does not itself contain any repugnant 


provision but merely extends the duration of a previous temporary 
law, which temporary law was repugnant to an existing law with 
respect to a Concurrent subject, the State law* must be deemed to be 


5. 1951 Cal 346 (348) (Prs 12, 13) [AIR V 38 C 82] : ILR (1952) 1 Cal 
168 (DB), Nalini Mohan v. Dist. Mag., Malda. 

6. 1949 Mac! 307 (314, 316) (Prs 20, 27) [AIR V 36 C 146] : ILR (1949) 

Mad 377 : 50 Cri L Jour 405 (SB), Narayanswami Naidu v. Inspector 
of Police. 

7. 1951 Pat 246 (251) (Pr 8) [AIR V 38 C 50] : ILR 29 Pat 252 ( DB)> 
Kameshicar Singh v. Province of Bihar. 

[See (1832) 7 App Cas 136 (147) : 51 LJ PC 26, Dobie v. The Temporalities 
Board. (Powers of Quebec Provincial Legislature to repeal or amend 
pre-Constitution Act of Parliament of Province of Canada is co-ex- 
tensive with the legislative power of the Provincial Legislature.) ] 

S. 1951 Pat 246 (251) (Pr 8) [AIR V 38 C 50] : ILR 29 Pat 252 (DB), 
Kameshwar Singh v. Province of Bihar. (The Bihar Abolition of 
Zamindaries Repealing Act, 9 of 1950, is intra vires the Provincial Legis¬ 
lature. The Act does not create any repugnancy; on the other hand 
it removes the repugnancy, if any, created by the Bihar Abolition of 
Zamindaries Act. *The absence of assent of the Governor-General does 
not invalidate it. It is wroflg to assume from S. 107 that the Governor- 
General as representing His Majesty is part of the legislative machi¬ 
nery of a Province. The legislative machinery is indicated by S. 60 
and not by S. 107.) 
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repugnant to an existing law within the meaning of the clause and 
would require the President’s assent for its validity. 9 

Even though a bill is not reserved for the consideration of the 

President, the subsequent assent of the President will be sufficient 
under Art. 255. 10 


22. Proviso to clause (2)—It has been seen in Note 21 that 
the obtaining of the President’s assent to the State law under cl. (2) 
serves to cure the repugnancy of the State law only with reference 
to an earlier Central law, and that it cannot confer validity on the 
State law with reference to future Central laws. This is made 
explicitly clear by the Proviso. 1 The corresponding S. 107 of the 
Government of India Act, 1935, also contained a similar provision 
agged to cl. (2) of the section at end of the first paragraph. The 
material words in cl. (2) of S. 107 were as follows : 

But nevertheless the Federal Legislature may at any time 
enact further legislation with respect to the same matter.” 


Apart from the fact that a separate Proviso has now been added 
instead of the matter being tagged on to the substantive part of the 
clause itself, it will be seen that S. 107 (2) of the Government of 
India Act only provided that further legislation about the same 
matter could be enacted by the Federal Legislature. There was no 
express provision, as there is in the Proviso to cl. (2) of the present 
article, that the Central Legislature can also add to, amend, vary 
or repeal the law made by the State Legislature by the President’s 
assent. This power of adding to, amending, varying or repealing the 
aw mac e y the Legislature of a State is a new power conferred for 
the first time on the Central Legislature under this Constitution. 

Could not be im P licd merely from the provision in 
b. 107 (2J of the Government of India Act, 1935, that the Central 

Legislature could enact further legislation with respect to the same 
matter. The reason is that such further legislation could not include 
a law repealing, amending, varying or adding to the law of the 


6 J : ILR 31 Pat 921 (FB), 


9. 1953 Pat 14 (17, 21 , 24) [AIR V 40 C 

Mangtulal v. Radhashyam. 

is 

1935 ) b an « 109 of the Government of India Act, 
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\£ 'sLaZtl Z (P , r , 3) [(S) AIR V 42 C81 : ILR (1955 Bom 49 
.hecovl \ (Wh6lher Under the Constitution or under 

had aS the now" ^ ^ LegiSlatUre ° r lament 

cial or qtatp r it override any legislation passed by a Provin- 

m the Concurrent list* ThJt^ ““ SUbjCCt de&lt With foLlnd a P lace 
254 and the proviso to Cl ™ P ° rtan !' prulclpIe is reunited in Art. 
principle) ? * C1 ’ (2) merel y emphasises that important 
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Provincial Legislature. As seen in Note 17 , it is not competent to 

one Legislature to directly repeal a law passed by another Legislature, 

although it may be open to it to enact a law which would have the 

effect of rendering invalid, on the ground of repugnancy to itself, 

a law passed by the other Legislature. This power of adding to, 

amending, varying or repealing the law passed by another Legislature 

has now been conferred under the Proviso to cl. (2) of this article. 

But this cannot whittle down the power already possessed by the 

Central Legislature and it cannot be argued that a later Central law 

which does not directly add to, amend, vary or repeal the State law 
cannot affect such law. 2 

As stated already, the pow'er of the Central Legislature to enact 
a law on the same subject has been both expressly and impliedly 
saved under cl. (2) of this article. 3 If and when the Central Legis¬ 
lature enacts a law on the same matter and the State law is 
repugnant to such Central law, then cl. (l) will come into play and 
the State law r would become void to the extent of the repugnancy. 

Zaverbhai v. State of Bombay 4 is a case in which the Supreme 
Court held that the Central Legislature passed an Act on the “same 
subject” within the meaning of Proviso to cl. (2) and that, therefore, 
the Provincial law, which was at variance with it, w\as rendered bad 
for repugnancy, although such Provincial law had been reserved for 
and obtained the assent of the Governor-General under S. 107 (2) of 
the Government of India Act of 1935. For a discussion of the case 
see Note 15. 

It has also been pointed out in Note 2 that the Proviso to cl. (2) 
of this article was not applicable to the facts of the case in 
Zaverbhai s case , 5 but that the decision of the Supremo Court is 
supportable on the general principle of implied repeal, by the Central 
Legislature passing a law on a subject within its jurisdiction, which 

2. 1955 Bom 35 (37) (Pr 3) [(S) AIR V 42 C 8] : ILR (1955) Bom 49 
(DB), Basant Lai v. Bansilal. (The additional words in no way restrict 
the competence of the Parliament.) 

3. See 1955 Bom 35 (37, 38) [(S) AIR V 42 C 8] : ILR (1955) Bom 49 
(DB), Basant Lai v. Bansilal. (In this case the contention was raised 
that the new Central Act only extended the duration of the old Central 
Act which was a temporary Act. It was therefore argued that the 
new Act was only the same Act as before and the validity conferred 
by the assent under Cl. (2) to the repugnant State law, would con¬ 
tinue unaffected by the new Central law — Contention was overruled 
and held that the new Central Law was not a mere continuation of 
the old law, repugnancy against which had been cured by assent 
under Cl. (2).) 

4. 1954 SC 752 (757) (Prs 7, 8, 9) [AIR V 41 C 174] : 1955 SCR 799 : 
1954 Cri L Jour 1822 (SC). 

5. 1954 SC 752 [AIR V 41 C 174] : 1955 SCR 799 : 1954 Cri L Jour 1822 
(SC), Zaverbhai v. State of Bombay. 
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was inconsistent with an existing law on that subject. See Note 20 
for a discussion of this general principle. 


255 . No Act of Parliament or of the Legislature 
of a State specified in Part A or Part B of the First 
Schedule, and no provision in any such Act, shall be 
invalid by reason only that some recommendation or 
previous sanction required by this Constitution was 
not given, if assent to that Act was given— 

(a) where the recommendation required was 
that of the Governor, either by the 
Governor or by the President; 

(b) where the recommendation required was 
that of the Rajpramukh, either by the 
Bajpramukh or by the President; 

( c ) where the recommendation or previous 

sanction required was that of the President. 
by the President. 


Government of India Act, 1985 

109. (2) No Act of the Federal Legislature or a Provincial 
Legislature, and no provision in any such Act, shall be invalid by 

reason only that some previous sanction or recommendation was not 
given, if assent to that Act was given_ 

(ci) whore the previous sanction or recommendation required was 

that of the Governor, either by the Governor, by the Governor- 
General, or by his Majesty; 

(b) where the previous sanction or recommendation required was 

that of the Governor-Genera], either by Governor-General or by His 
Majesty. J 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, Art. 255 

tt , omitted. The Constitution (Application to Jammu and 
Kashmir) Order, 1954 ( 14 . 5 - 1954 ). 

Cognate Provision 

Rccommemlation of the Prpodnnt t? . • * , 

see Art 271 (1) ^resident—For instance of such recommendation 

,v r } ^~ c P e °* article.—-This article corresponds to S. 109 of 

n'thXrn? AC ‘- »»»• "her. * State Act is ^Wished 

the President bad been received, that is sufficient proof of the Act 
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PREVIOUS SANCTION FOR LEGISLATION 

ha\ mg been reserved for and having obtained the President’s assent.* 

Though a Bill of a State Legislature with respect to a matter in the 

Concurrent List ancl repugnant to an “existing law’’ with respect to 

that matter is not reserved for consideration of the President, it can 

still be validated by receiving the subsequent assent of the President 
under this article. 2 


Chapter II.— Administrative Relations 

General 

256 . The executive power of every State shall 
be so exercised as to ensure compliance with the laws 
made by Parliament and any existing laws which 
apply in that State, and the executive power of the 
Union shall extend to the giving of such directions to 
a State as may appear to the Government of India 
to be necessary for that purpose. 

Government of India Act, 1935 
“Administrative Relations Between Federation, 

Provinces and States 

General 

122. (l) The executive authority of every Province and Federated 
State shall be so exercised as to secure respect for the laws of the 
Federal Legislature which apply in that Province or State. 

(2) The reference in sub-section (1) of this section to laws of the 
Federal Legislature shall, in relation to any Province, include a 
reference to any existing Indian law applying in that Province. 

(3) Without prejudice to any of the other provisions of this Part 
of this Act, in the exercise of the executive authority of the Federation 
in any Province or Federated State regard shall be had to the 
interests of that Province or State.” 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, Art. 25G 
shall be renumbered as clause (1) of that article, and the following 
new clause shall be added thereto, namely : 

“(2) The State of Jammu and Kashmir shall so exercise its 

Article 255 — Note 1 

1. See 1953 Trav-Co 53 (55, 57) [AIR V 40 C 20] : ILR (1952) Trav-Co 
605 (DB), Sankaranarayana Panickar v. Narayana Panickar. 

2. See 1943 Nag 312 (313) [AIR V 30], Balmulcund v. Gadi Narayan. (If 
the biU of Provincial Legislature regarding contracts is not reserved 
for consideration, it can still be validated by receiving the subsequent 
assent of Governor-General under S. 109 (2).) 
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Article 256 
Note 1 


executive power as to facilitate the discharge by the Union of 

its duties and responsibilities under the Constitution in relation 

to that State; and "in particular, the said State shall, if so 

required by the Union, acquire or requisition property on 

behalf and at the expense of the Union, or if the property 

belongs to that State, transfer it to the Union on such terms as 

may be agreed, or in default of agreement, as may be determined, 

by an arbitrator appointed by the Chief Justice of India.” 

Ihe Constitution (Application to Jammu and Kashmir) Order 
1954 (14-5-1954). 


Cognate Provisions 

Existing law—Interpretation of, see Art, 366 (10), 

Failure to comply with or to give effect to directions given by the Union 
Effect of—See Art. 365 . 


1 . Scope of article—The Indian Constitution does not follow 

the American Constitution on the question of the mutual relations 
between the Centre and the States. Under the American Constitution 
the Central laws are administered by a separate set of Courts and 
officers, so that side by side with State Courts and State Officers for 
the administration of State laws, there are Federal Courts and 
Federal officers for the administration of Federal laws. It has already 
been seen that the American Constitution also provides for a double 
citizenship, a citizenship of the State distinct from that of the Union, 
^hile the Indian Constitution recognises only one citizenship (Art. 5). 
So in the matter of the administration of laws also, the Indian 
Constitution has only one set of Courts and officers for the 
administration of all laws whether of the Centre or of the units. 

This article makes it obligatory on the State Government to 

exercise its power in such a way as to eusure due compliance with all 

Union laws and existing laws’ that may apply to the State. The 

article further empowers the Central Government to give directions 

to the State Governments for the above purposes. Non-compliance 

with such directions by any State will entitle the President to hold 

that a situation has arisen in which the Government of the State 

cannot be carried on in accordance with the provisions of this 

onstitution (Art. 365) and this may entail the consequence of 

supersession of the State Government and assumption of President’s 
rule under Art. 356. 

For definition of “existing laws”, see Art. 366, cl. (10). 


The T 6CUtiVe P 0Wei ’ ° f eVei *y State Control of the 

- i bo so exercised as not to impede or prejudice Union over 
the exercise of the executive power of the Union, =“““ 

a nd the executive power of the Union shall extend 
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to the giving of such directions to a State as may 

appear to the Government of India to be necessary 
for that purpose. 

(2) The executive power of the Union shall also 
extend to the giving of directions to a State as to the 
construction and maintenance of means of communi¬ 
cation declared in the direction to be of national or 
military importance: 

Provided that nothing in this clause shall be 
taken as restricting the power of Parliament to 
declare highways or waterways to be national 
highways or national waterways or the power of the 
Union with respect to the highways or waterways 
so declared or the power of the Union to construct 
and maintain means of communication as part of 

its functions with respect to naval, military and air 
force works. 

(3) The executive power of the Union shall also 
extend to the giving of directions to a State as to 
the measures to be taken for the protection of the 
railways within the State. 

(4) Where in carrying out any direction given 
to a State under clause (2) as to the construction or 
maintenance of any means of communication or 
under clause (3) as to the measures to be taken 
for the protection of any railway, costs have been 
incurred in excess of those which would have been 
incurred in the discharge of the normal duties of 
the State if such direction had not been given, there 
shall be paid by the Government of India to the 
State such sum as may be agreed, or, in default of 
agreement, as may be determined by an arbitrator 
appointed by the Chief Justice of India, in respect of 
the extra costs so incurred by the State. 

Government of India Act, 1935 

“126. (1) The executive authority of every Province shall be so- 
exercised as not to impede or prejudice the exercise of the executive 
authority of the Federation, and the executive authority of the 
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Federation shall extend to the giving of such directions to a Province 

as may appear to the Federal Government to be necessary for that 
purpose. 

(2) The executive authority of the Federation shall also extend 
to the giving of directions to a Province as to the carrying into 
execution therein of any Act of the Federal Legislature which relates 
to a matter specified in Part II of the Concurrent Legislative List 
and authorises the giving of such directions : 

Provided that a Bill or amendment which proposes to authorise 
the giving of any such directions as aforesaid shall not be introduced 
into or moved in either Chamber of the Federal Legislature without 
the previous sanction of the Governor-General in his discretion. 

(3) The executive authority of the Federation shall also extend 

to the giving of directions to a Province as to the construction and 

maintenance of means of communication declared in the direction to 
be of military importance : 

Provided that nothing in this sub-section shall be taken as 

restricting the power of tho Federation to construct and maintain 

means of communication as part of its functions with respect to 
naval, military and air force works. 

(4) If ifc appears to the Governor-General that in any Province 

effect has not been given to any directions given under this section 

the Governor-General, acting in his discretion, may issue as orders to 

the Governor of that Province either the directions previously given 

or those directions modified in such manner as the Governor-General 
thinks proper. 

(5) Without prejudice to his powers under the last preceding 
sub-section, the Governor-General, acting in his discretion, may at 
any time issue orders to the Governor of a Province as to the 
manner in which the executive authority thereof is to be exercised 

for the purpose of preventing any gravo menaco to the peace or 
tranquillity of India or of any part thereof.” 

Jammu and Kashmir 

Article 257 applies to the State of Jammu and Kashmir—Tho 

Constitution (Application to Jammu and Kashmir) Order, 1954 
(14-5-1954). 

Cognate Provisions 
Railways Inteipretation of, sea Art. 36G (20). 

—Effect ‘of See “rTsM? 101 " * ^ ^ direction3 6 iTen b * tbe Uaioa 

% 

1. Scope 0{ the article—Article 256 deals with tho obligation 
of the State Government to exercise its power in such a way as to 
ensure compliance with Central laws and “existing laws”. This 
article requires that the executive power of the State should be so 

6mSe as not ^terfere with the executive power of tho Union. 


Article 257 
Note 1 
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And Union Government is given the power to issue such directions 
to the State Government as are considered necessary for the purpose. 

Under Art. 73 the executive power of the Union extends to the 

matters with respect to which the Parliament has power to make 

laws and under Art. 162 executive power of the State extends to all 

matters with respect to which the Legislature of the State has power 

to make laws. But as a general rule, in Parts A and B States, 

executive power in regard to matters in the Concurrent List shall 

belong to the States (Art. 73 (l), Proviso). Thus, the executive power 

-of the Union extends to the matters enumerated in List 1 (Union 

List), and residuary matters not covered by any of the Lists 

(Art. 248). The executive power of the State extends to matters 

•enumerated in the State List (List 2) and the Concurrent List 

(List 3); but under this article the State Government even when 

■exercising its powers in regard to the matters enumerated in Lists 2 

and 3 must see to it that the exercise of the executive power of the 

Union is in no way impeded or prejudiced, so that if there should bo 

a clash between the two powers the State power will have to yield. 

The Union Government is also entitled to issue directions to the State 
Government for this purpose. 

In addition to the above matters the Union Government is also 
entitled under this article to give directions to the State Government 
in regard to the matters mentioned in els. (2) and (3). Clause (2) 
refers to directions that may be given in regard to the construction 
and maintenance of means of communications declared in the 
direction to bo of national or military importance. Under List 2, 
Entry 13, communications arc a State subject; notwithstanding this, 
cl. (2) of this article empowers tho Union Government to declare 
certain means of communication as being of national or military 
importance and on such declaration issue directions to the State 
Government as to the construction and maintenance of such means 
of communication. The State Government, however, is entitled to 
be reimbursed the costs incurred by it in the construction and 
maintenance of such means of communication. (See cl. (4).) 

Besides issuing directions to the State Government as to the 
construction and maintenance of communication declared to bo of 
national and military importance the Union Government has also 
direct executive power in regard to highways and waterways declared 
as national highways and national waterways by Act of Parliament. 
The power of the Parliament in regard to this arises under List 1, 
Entries 23 and 24 and has been expressly saved by Proviso to 
clause (2). 

Under List 1, Entry 4, naval, military and air force -works are a 
Union responsibility and the construction and maintenance of means 
of communication as part of the functions in regard to such works 
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Article 257 
Note 1 


are accordingly placed within the direct power of the Union by the 
Proviso to cl. (2). 

Under List 1 , Entry 22, railways are a Union subject but under 
List 2, Entry 2, police, including railway police, is a State subject. 
Clause (8) of this article enables the Union Government to issue 
directions to the State Government as to the measures to be taken 
for the protection of the railways within the State. 

Thus, under Art. 256 and this article, the power of the Union 

Go\ eminent to give directions to the State Government extends to 
the following four matters : 

(1) The obligation of the State Government to so exercise its 

executive power as to ensure compliance with Central laws 
and existing laws; 

(2) the exercise of the executive power of the Union without being 

impeded or prejudiced by the exercise of executive power bv 
the State; 

(8) the construction and maintenance of means of communication 
declared to be of national or military importance; 

(4) measures of the protection for railways within the State. 
Further, under Art. 853, where a Proclamation of Emergency 
lias been made by the President under Art. 352, the Union 
Government can issue directions to the State Government. So also- 

in such cases, Union officers may be authorised to exercise power in 
regard to matters not in the Union List. 


258 . ( 1 ) Notwithstanding anything in this Con- Power of the 
stitution, the President may, with the consent of the Union to comer 
(government of a State, entrust either conditionally s^mesintmain 
or unconditionally to that Government or to its ° ases - 
officers functions in relation to any matter to which 
t ie executive power of the Union extends. 

(2) A law made by Parliament which applies in 
^ny State may, notwithstanding that it relates to a 
matter with respect to which the Legislature of the 
State has no power to make laws, confer powers and 
impose uties, or authorise the conferring of powers 
* X p„. ^Position of duties, upon the State or 

officers and authorities thereof. 

(3) Where by virtue of this article powers and 

' U ^ ave k een conferred or imposed upon a State 
or officers or authorities thereof, there shall be paid 
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by the Government of India to the State such sum as 
may be agreed, or, in default of agreement, as may be 
determined by an arbitrator appointed by the Chief 
Justice of India, in respect of any extra costs of 
administration incurred by the State in connection 
with the exercise of those powers and duties. 

Government of India Act, 1935. 

“124. (1) Notwithstanding anything in this Act, the Governor- 
General may, with the consent of the Government of a Province or 
the Ruler of a Federated State, entrust either conditionally or 
unconditionally to that Government or Ruler, or to their respective 
officers, functions in relation to any matter to which the executive 
authority of the Federation extends. 

(2) An Act of the Federal Legislature may, notwithstanding that 
it relates to a matter with respect to which a Provincial Legislature 
has no power to make laws, confer powers and impose duties or 
authorise the conferring of powers and the imposition of duties upon 
a Province or officers and authorities thereof. 

(3) An Act of the Federal Legislature which extends to a 
Federated State may confer powers and impose duties or authorise 
the conferring of powers and the imposition of duties upon the Stato 
or officers and authorities thereof to be designated for the purpose by 
the Ruler. 

(4) Where by virtue of this section powers and duties have been 
conferred or imposed upon a Province or Federated State or officers 
or authorities thereof, there shall be paid by the Federation to tho 
Province or State such sum as may be agreed, or, in default of 
agreement, as may be determined by an arbitrator appointed by the 
Chief Justice of India, in respect of any extra costs of administration 
incurred by the Province or State in connection with the exercise of 
those powers and duties.” 

Jammu and Kashmir 

Article 258 applies to the State of Jammu and Kashmir—The 
Constitution (Application to Jammu and Kashmir) Order, 1954 
(14-5-1954). 

1. Scope of the article. — This article gives effect to the 
principle adopted in this Constitution that there should b9 no water¬ 
tight separation between Union and State authorities in administrative 
matters as under the American Constitution. The article empowers 
the Union Government to delegate its functions to tho State Govern¬ 
ment or to the officers of the State Government with the consent of 
the State Government. The word “functions” in cl. (l) does not refer 
exclusively to the functions of a strictly executive nature such as the 
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carrying out of laws. The word is wide enough to include such 

functions as subordinate legislation which Union Government may 
have under the law. 1 J 

Apart from the power of the Union Government to delegate its 
functions under the law to State authorities, it is also open to the 
Parliament, while making a law, to provide for the conferring of 
powers and imposition of duties under such law' upon the State 
Government or State authorities, notwithstanding that such powers 
and duties may relate to matters with respect to which the State 
Legislature has no power to make laws. Thus, in Raghubar Singh v. 
Emperor J which was a case under the corresponding S. 124 (2) of the 
Government of India Act, 1935, it was held that there was nothing 
ultra vires in the Advocate.General of a Province being specified in 
the Insurance Act, 1938, S. 107, as the person to control the initiation 
of proceedings under the Act. (See also Notes on Art. 73.) 

259 . (1) Notwithstanding anything in this 
Constitution, a State specified in Part B of the First 
Schedule having any Armed Forces immediately 
before the commencement of this Constitution may, 
until Parliament by law otherwise provides, continue 
to maintain the said Forces after such commencement 
subject to such general or special orders as the 
President may from time to time issue in that behalf. 

(2) Any such Armed Forces as are referred to in 

clause (1) shall form part of the Armed Forces of the 
Union. 


Jammu and Kashmir 

In its application to tho State of Jammu and Kashmir, Art, 259 

b all be omitted. The Constitution (Application to Jammu and 
Kashmir) Order, 1954 (14-5-1954). 

,, Cognate Provisions. 

calne ; ° f tWS C ° n3titution " - Meaning of _ This Constitution 

came into force on 26-1.19 50 _Seo Art. 39f. 


Article 258 — Note 1 

310 950 MCrf 3 ! (4 t 26 ' (Pr 21> CAIR V 37 C 161 1 : ILR (1952) 2 All 
I' f L , J ° ur 1144 ©B). Amir Khan v. State. 

ifur 40 mpf» , n 198) tAIR V 33 C 81] : ILR 24 Pat 699 : 48 Cri L 
bv a nntifl r 0 lhc \ ndhu Pa( thari v. Emperor. (Government of India, 

ments with* the* f™ ? S ’ 124 (1) ’ has entrusted all Provincial Govern- 
section*; of tv, tt, nctlons of the Central Government under certain 

functions were rfzfudZatt S 8 ' A ‘ “ ° bjeCtion that the 
ruled) j Judicial and not executive character was over- 

1944 FC -5 (29) [AIR V 31] : 46 Cri L Jour 332 (PC). 
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Jurisdiction of 

the Union in 
relation to terri¬ 
tories outside 
India, 


JURISDICTION OF UNION OUTSIDE INDIA 


“State specified in Part B of Sch. I”—The States so specified are Hyderabad 
Jammu and Kashmir, Madhya Bharat, Mysore, Patiala and East Punjab States 
Union, Rajasthan, Saurashfcra, Travancore.Coohin. 


260 . The Government of India may by agree- 
ment with the Government of any territory 0 not 
being part of the territory of India undertake any 
executive, legislative or judicial functions vested in 
the Government of such territory, but every such 
agreement shall be subject to, and governed by, any 

law relating to the exercise of foreign jurisdiction 
for the time being in force. 

Jammu and Kashmir 

Article 2G0 applies to the State of Jammu and Kashmir _ The 

Constitution (Application to Jammu and Kashmir) Order, 1954 
(14-5-1954). 

Cognate Provision 

“Underfake any executive, legislative or judicial functions” — This can be 
done under the Extra-Provincial Jurisdiction Act, 1947 (47 of 1947). 

1 . “Foreign jurisdiction. "—Under List 1 , Entry 16, Parlia¬ 
ment has power to make laws with respect to 'foreign jurisdiction ,* 9 
that is jurisdiction which a State exercises over the territory of 
another State under certain circumstances. 

The Extra-Provincial Jurisdiction Act (47 of 1947), is a “law 
relating to the exercise of foreign jurisdiction*’ and by virtue of 
Art. 3/2 continues in force after the commencement of the present 
Constitution also. 1 [The Act is now known as the Foreign Jurisdiction 
Act, its title having been so changed by the Adaptation of Laws Order 
(1950).] See also the undermentioned case. 2 


Article 230 — Note 1 

1. 1953 Cal 363 (364) [AIR V 40 C 135], Manmull v. N. C. Putatunda. 

2. 1954 Punj 37 (39, 40) (Prs 13, 15, 16, 17) [AIR V 41 C 21] : 1954 Cri 
L Jour 302 : ILR (1954) Punj 649 (DB), Gudder Singh v. State. (Where 
persons who were British Indian subjects and after the partition be¬ 
came subjects of the Indian Dominion, commit an offence at a place 
without and beyond the limits of the Provinces but which place was 
according to agreement with India and the foreign country adminis¬ 
tered by Indian Government, the Courts in India have jurisdiction 
to try such offence as if it had been committed within the Provinces 
of India. This is so even in the absence of any notification under 
S. 4 of the Extra Provincial Jurisdiction Act XVII of 1947. 
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261 . ( 1 ) Full faith and credit shall he <nven 

throughout the territory of India to public ^aets, 

records and judicial proceedings of the Union and of 
of every State. 

(2) The manner in which and the conditions- 
under which the acts, records and proceeding's refer¬ 
red to in clause (1) shall be proved and the effect 

thereof determined shall be as provided by law made 
by Parliament. 

(3) Final judgments or orders delivered or passed 

by civil courts in any part of the territory of India 

shall be capable of execution anywhere within that 
territory according to law. 


Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, in 

clause (2) of Art. 261, the words “made by Parliament” shall be 

omitted _ The Constitution (Application to Jammu and Kashmir- 
Order, 1054 (14-5-1954). 


Synopsis 

1. Analogous lav/. 

(a) United States of America. 

(b) Australia. 

2. Scope of the article. 

2a. Retrospective effect of article. 

3. Clause (2). 


Where a territory by agreement between India and Pakistan to which 

the territory belongs remains within the administrative jurisdiction 

of India one of the principles of international law is that a State in 

possession must maintain a certain order in the territory of which it 
is in possession. 


If the possession of a territory which acceded to another State remains 

in w POsse fj on of the ceding state, the laws which were originally 

PosseSfon R * f ° rCe and can be enforced by the State in 

the change of tlrT ^ ° f the C6ded territory are not affected by 
ther Se l 0ry ‘ In whichever way it may be looked at, whe- 

the mrti. ? ^ d beC ° me Pakistan territory and by consent of 
® , :t . gained in possession of India or after the cession of 

to the internar Pa ff an 11 remained in possession of India, according 
anrflf 1 H 1 l£W the right of todia as a state to maintain order 
unimpaired^ CC ° n ° miC conditi ons remained in that State (India> 


iinerLtTn I li lf i. the - te ( r ^ t ?? l - haS been absorbed by India the position in 
the flsca’ nrnn 1S tbat there ls a genuine succession with regard to 
IccrSmth. u y and dSCal . fUnds of extinct State. They both 
State). a Soroing State lpso l act ° by the absorption of the extinct 
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(a) United 
States of 
America. 


(b) Australia. 




PUBLIC ACTS, RECORDS AND JUDICIAL PROCEEDINGS 

4 . Clause (3) : 

(ft) General. 

(bj Pre-Constitution judgments and decrees. 

5. Jammu and Kashmir. 

1. Analogous law. 

(a) United States of America. 

Article IV, Sec. 1 of the American Constitution reads as follows : 

“Section 1 : Full faith and credit shall be given in each State 
to the public acts, records and judicial proceedings of every other 
State. And the Congress may by general laws prescribe the manner 
in which such acts, records and proceedings shall be proved, and 
the effect thereof.” 

(b) Australia. 

Section 118 of the Commonwealth of Australia Constitution Act 
provides as follows : 

“118. Full faith and credit shall be given, throughout the 
Commonwealth, to the laws, the public acts and records, and the 
judicial proceedings of every State.” 

2. Scope of the article. — Under Art. 1, India is a Union of 
States. In other words, the component parts of the Indian Union 
are not mere administrative units, but political entities, each with its 
own independent government, although there are several features 
which ensure co-ordination and cohesion between the different units 
and also the supremacy, actual as w^ell as potential, of the Centre over 
the units. (See Art. 1, Note 8.) Therefore, in a sense, India con¬ 
stitutes an aggregate of independent jurisdictions, and their relations 
inter se do not stand on the same footing as the purely domestic 
affairs of a State. In other words, the analogy of foreign States is 
not. absolutely inapplicable to the mutual relations between the States 
composing the Union. 1 But, at the same time, it is clear that the 
States do not constitute “foreign States” vis-a-vis each other. In 

Art. 367, cl. (3), “foreign State” has been defined as meaning “any 

State other than India.” But in view of the fact that in spite of the 
different States being linked up under a common sovereignty and 

authority, they are still separate political entities, though not for 

international purposes, at any rate for the internal purpose of the 
Union, some provision in the Constitution ensuring that the States 

Article 261 — Note 2 

1. 1954 Trav.-Co. 358 (360) (Prs 9, 10) [AIR V 41 C 122] : ILR (1954) 
Trav-Co 694 (FB), Vareed v. Gopalbai. (In a federation, for all 
national purposes embraced by the federal Constitution, the State is 
of course one united under the same sovereign and authority and gov¬ 
erned by the same laws. But in other respects, the States are neces¬ 
sarily foreign to and independent of each other and a foreign judg 
ment for purposes of private international law need not necessarily 

be of a State owing a different allegiance.) 
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(to not treat each other as foreign States but implement and recognize 
their common membership of a single composite State has been consi¬ 
dered necessary and desirable and has been enacted in this article. 

As seen in Note 1, there are analogous provisions under other federal 
constitutions like America and Australia. 

Comparing the article with the analogous provision in Art IV 
bECT. 1 of the American Constitution, it will be seen that els. (l>and (2) 
are substantially the same as the American provision and cl. (3) is 
new. Under the American Constitution, accordingly, the final judg¬ 
ments of Courts of other States are not directly executable, but can 
only be made the basis of a suit on judgment. But this article makes 
it clear that the decrees of courts in one State are capable of being 
executed through the courts of another State without the necessity of 
a suit upon the judgment. See further, Note 4. 

As in the American Constitution, there are two parts, in this provi¬ 
sion, of what may be called the full faith and credit clause. Clause (l) 
contains the basic principle of full faith and credit being given by 
each State to public acts, records and judicial proceedings of the Union 
mid every other State in the Republic. Clause (2), corresponding to 

the second part of Art. IV, Sect. 1 of the American Constitution, deals 

vith the question of authenticity and effect of the public acts, records 
and judicial proceedings. In other words, how it is to be proved in 
a court of law that a certain matter is a public act or a public record 
or judicial proceeding of a State is left to the Legislature to decide 
Similarly, the question as to what effect is to be given to such public 
acts, records and judicial proceedings is a matter for the Legislature. 
Ihis is the effect of cl. (2). What cl. (l) guarantees is that once a 
ma ter is proved to be a public act, record or judicial proceeding of 
a State, the things that are stated, asserted or declared therein or are 

+ 1 ° ^ rm | ne( cieby mu3fc be accepted as conclusive and beyond ques. 
inas'nf r ’ SUCh pubHc acts ’ records and Judicial proceed, 
of heirl; te ; r : n0t T U t0 examiliati o» on merits. The question 
a diffe on h C ', “ d ° f tbeir effect are ' as stated already, 

This is allT”/ hlCh haS bCGn k ‘ ft t0 tb ° Le ° islature t0 determine. 
Constitute 10 6 ° f tke kw aS ex P° unded under the American 

Neither cl aW ART ’ ^ SeCT ‘ abo '' e referred to.* 

• 10 ; c -( ) P ul ’ports to give any efficacy to a proceeding 

Th^ 7 iD a f ° ! ' mer Indian State or tbG Present States- 

They only dea l w,th the question of proof.* That the full faith and 

(1888) 127 us" 265 ( 29 i’ ont 1 « LaW Ed 177, M ’ Elm °y lc v. Cohen. 
Pelican ins Coa, ZOrleans ^ ^ 239 ’ ^ 0/ WiSC ° nSin V ‘ 

U873) 85 US W 857 d (809 ooftoaf 7 Yf™ 1, Mutual Li f e Ins - c °■ v. Harris 

2a. 1955 Nag 236 237) . 8 WaU 457 ’ Thmn ^ son v. Whitman. 

1955 Cri L Jour 12 75 mS r ^ V 42 C 60] : ILR ”955, Nag 613 : 

1275 (DB), Govznd Kesheo v. State of M. P. (Judgment 

l-Ind. Con. S.P. 26-51. 
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credit clause by itself does not connote any particular legal effect as 
appertaining to a certain matter is also shown by the fact that, as 
already stated, under the American Constitution notwithstanding the 
full faith and credit clause, judgments of the courts in one State are 
not ipso facto executable in another State but can only furnish the 
cause of action for a suit on judgment in which suit, however, the 
correctness of the judgment on merits cannot be re-examined but must 
be accepted as final and conclusive . 3 

The expression “full faith and credit” denotes such faith and 
credit as the public acts, records and judicial proceedings have by law 
or usage in the particular State to which they belong . 4 No greater 
effect will be given to a judgment or a statute of another State than 
is given in such State . 6 Hence, there is no bar to the questioning of 
the jurisdiction or the vires of the public act or judicial proceeding of 
another State . 6 Moreover, the public acts, records and judicial pro¬ 
ceedings to which the article refers are obviously valid and not void 
acts, records and proceedings . 7 


of a criminal court in Hyderabad passed before 26-1-1950 — Article does 
not apply for the purpose of giving any legal efficacy to such judgment 
—Cl. (3) applies only to judgments and orders of civil courts). 

3. See (1888) 127 U.S. 235 (291,292) : 32 Law Ed. 239, State of Wisconsin 
v. Pelican Insurance Co. of New Orleans. (Art. 4, S. 1 of the U. S. Con¬ 
stitution and Act of Congress, establish a rule of evidence rather than o* 
jurisdiction. While they make the record of the judgment rendered after 
due notice in one State conclusive evidence in the courts of another 
Slate or of the U. S. of the matter adjudged, they do not 
affect the jurisdiction either of the court by which it was rendered 
or of the courts in which it is offered in evidence). 

4. (1909) 53 Law Ed. 892 (897) : 214 U. S. 19 (28, 29), Smithsonian Insti¬ 
tution v. St. John . 

(1928) 72 Law Ed. 365 (368) : 275 U. S. 449 (451), Roche v. McDonald. 
(1915) 237 U. S. 531 (545) : 59 Law Ed. 1089, Royal Arcanum v. Green. 
(1888) 127 U. S. 265 (291, 292) : 32 Law Ed. 239, State of Wisconsin V. 
Pelican Insurance Co. of New Orleans. 

(1887) 30 Law Ed. 519 (522) : 119 U. S. 622, Chicago and Alton R. R. Co. 
v. Wiggins Ferry Co. 

(1885) 29 Law Ed. 535 (537) : 116 U. S. 1 (5), Hanley v. Donoghue. 

5. (1933) 77 Law Ed. 1307 (1310) : 289 U. S. 439 (443), Ohio v. Chat¬ 
tanooga Boiler & Tank Co. 

6 . (1919) 63 Law Ed. 250 (253) : 248 U. S. 289 (293), Flexner v. Farson. 
(1873) 85 U. S. 897 (899, 901, 902) : 18 Wall 457, Thompson v. Whitman. 
(1850) 13 Law Ed. 648 (352, 653) : 11 How 165 (174, 175, 176), D 'Arcy v. 
Ketchum. 

[See 1925 Cal 955 (956) [AIR V 12] (DB), Panchkari v. Girdharimal 
Moliesri. (Case under C. P. C., S. 13). 

7. 1953 Trav-Co 392 (394) (Pr 10) [AIR V 40 C 155], Venkitaraman v. 
Central Road Traffic Board. (Art. 261 (1) applies only to acts which 
are valid and good and not to those that are void. Thus, where a 


•3 



PUBLIC ACTS, RECORDS AND JUDICIAL PROCEEDINGS 

In f “ enca > ever y Stflte h as got its own constitution and the duty 
to gl ve full force and effect to the constitution of another State is as 

of tha ILL 3 R Tt V ^ reSP ° Ct t0 th ° iudicial Proceedings 
of that State But where the validity of a statute of another State is 

— r ? m VlreS the cons titution of that State, and the 
val d,ty of the statute is upheld, there is no question of not givin- full 
faith and credit to the constitution of the other State 8 

The expression “public acts” will obviously include the statutes 
passed by the Legislature of a State. 9 

as Mnea fa's “ CO ' ,CCiv0,, > ,,,blic '’““meats 

as dehned m S. 74 °t th, E’.denoe Act and "public records" under 

this a^de S “ 6 ACl W0Uld b “ " 1,UbliC ** *■» P-Pose ot 

the It «7' C tu 01 ar,ide ' - This “«e deal, with 

the sta te affairs which would arise utter the commencement ot the 
Constitution. See also Note 4 (b). 

Sec/; ArTl^?^' 8 *?" M * C " rCS ‘ >0, " ls <• “■» second part ot 

’ A u ^ f h ° American Constitution. As seen in Note 2 the 

lhat “ “0 stoold te given to a certain act 
-^^ii ^oceedmg does not disp ense with the proof of such act, 

llrmi aTan 1° n! * vehicla ~^^ route is r^Uy^Ta 

be “an act” w t f h ? W3S Ultra Vires its ^ rantor lts *sue cannot. 

8 (1909 214 rrf; n, Z ! ° f ArtiClC 261 0f the Constitution.) 
tiln Tst John (28 ‘ 29) : 53 LaW Ed - 892 ’ Ionian Institu- 

9. d896 } 182 U. S. 547 (562) : 40 Law Ed. 1069, Harwood, v. Wentworth 

tprn t f mt ? nal Statute offlciall y attested by the Dresiding officers or the 

cove™ C °, UnCil and h0USS ° f re P resen tatives, when approved by Se 
g vemor and committed to the custody of the secretary of the terri 

ta/lawsT the legiSlaUve joumak which the fundamen- 

hnih , u h temtor y d ° not require to show everything done in 

the bS! ^ the l6giSlatUre While enga £ ed in the consideration of 

ISee 1955 SC 661 (722) [AIR V 42 C 101] : 1955.9 SCR /ao* 

“The^ Im ^ lUmty Co * v - state °f Bihar. (Venkatarama Ayyar , j. • 

Iher s™*’ 01 ";' St “ t ', 1S not a ,0,r “m territory in respect ot amt 

tauing power' 've'steVm“ ‘* “SEest that.,n y 

incidental imniiceti n a lndlvldual State must carry with it the 

Within the Union ^en U need b6 ’ ^ any ° ther SUte 

by the Constitution, involves it 7 m th? &S contemplat€d 

be relied upon to justify ing C ° nteXt Art> 261 (1) may wel1 

generally taken as applicable V'ZiA “““T* that this has been 

But the language of the Article i J ^ Clal and leglslath 'e proceedings. 

icle is capable of wider application”.) ] 

1. 1955 Nag 236 (237) (Pr ^r!! 261 ~~ Note 2a 

Cn L Jour 1275 (DB), Govmd Kp T ° 6 ° ] 1 ^ (1955) Nag 613 : 1955 
nor cl. (2) pumortq in Kesheo v. State of M. P. (Neither cl. (1) 

-nt renderecMn^^ f ormer* 6 IndiaiT^tatT0^° PWX ^ * 

r uiaian State or the present States.) 
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record or proceeding. Nor does it by itself indicate what legal effect 
such act, record or proceeding must have. These two questions are 
left, as under the American Constitution, to the Union Legislature. 
The question has arisen under the American Constitution whether 
the full faith and credit clause will come into operation in the absence 
of legislation by the Congress as to the mode of proof and effect of 
the public acts, records and judicial proceedings. The general trend 
of opinion is that the full faith and credit clause is a self-executing 
provision, not dependent for its operativeness on legislation by the 
Congress. 1 It is conceived that the same will bo the position under the 
Indian Constitution. Moreover, under Art. 372 all existing laws con¬ 
tinue in force, and so far as the mode of proof of public acts, records 
and judicial proceedings is concerned, it is already covered by the 
provisions of the Evidence Act, and there is nothing to indicate that 
these provisions will cease to be in force. No doubt, under Art. 372, 
cl. (l) it is stated that “all the laws in force in the territory of India 
shall continue in force subject to the other provisions of the Consti¬ 
tution.” But cl. (2) of this article is not sufficiently specific so as to 
lead to the conclusion that the provisions of the Evidence Act, in so 
far as they bear on the mode of proof of public acts, records and 
judicial proceedings, are abrogated. 

Under cl. (2) of this article, the power of providing by law as to 
the mode of proof and effect of public acts, records and judicial 
proceedings of the Union and of the several States has been given to 
the Parliament. But List 3 (Concurrent List), Entry 12 reads 
“Evidence and oaths; recognition of laws, public acts, records and 
judicial proceedings.” Under Art. 246, both the Parliament and the 
State Legislatures have power to make laws on matters in the 
Concurrent List. But under Art. 245 the legislative power of the 
Parliament as well as of the State Legislatures is subject to the other 
provisions of the Constitution. Hence, in view of the express provision 
in cl. (2) of this article in so far as the public acts, records and 
judicial proceedings of the Union and of the States of India are 
concerned, it must be held that, notwithstanding Art. 246 read with 
List 3, Entry 12, it is only the Parliament that has the law-making 
power. The powers of the State Legislatures under List 3, Entry 12 
would, therefore, seem in this respect to be limited to legislating 
about the proof and recognition of laws, public acts, records and 
judicial proceedings of foreign States. 

4. Clause (3). — Under S. 13 of the Civil Procedure Code, 
foreign judgments are conclusive as to the matters decided by them, 
as between the parties to the judgments. But foreign judgments are 
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not directly executable in India, but only furnish a cause of action 
for a suit on judgment. 

Under Art. 367, cl. (3), “foreign State” means any State other 
than India, and under the definition of a “foreign Court” in 
Sec. 2 (5) of the Civil Procedure Code, as amended by Act 2 of 195], 
a foreign Court means a Court situate outside India, and not 
established or continued by the authority of the Central Government. 
Thus, it is clear that as among the States composing the Indian 
Union, they are not foreign States vis-a.vis each other nor are the 

judgments and decrees of the civil Courts of one State, "foreign 
judgments” in other States. 

Accordingly, under the provisions of the Civil Procedure Code, 
S. 39, a decree, passed by the courts in one State in India, can be 
transferred for execution to a Court in another State and under 
S. 40 it is expressly provided that where a decree is sent for 
execution in another State, it shall be sent to such Court and executed 
m such manner as may be prescribed by rules in force in that State. 
Thus, so far as the Civil Procedure Code is concerned, the position is 
clear that the decrees passed by civil Courts in one State in India can 
bo transferred for execution to Courts in another State. 1 

Ihc provision in cl. (3) of this article provides, so to say, the 

constitutional charter for the provisions in the Code of" Civil 
Procedure. 

It has been seen in Note 2 that in spite of the full faith and 

credit clause in the American Constitution, the decrees of Courts of 

one State in America are not directly executable by the Courts of 

another State. The position accorded to the judgments of Courts in 

other States under the American Constitution is not different from 

the position given to foreign judgments under S. 13 of the Civil 

Procedure Code. But under the Indian Constitution the full faith and 

credit clause is reinforced by the provision in cl. (3), making the 

judgments of the civil Courts in one State directly executable through 
the Courts of another State. 

As to what constitutes the territory of India, sec Art. 1, cl. (3), 

^' n ° "h’ch such territory shall comprise the territories of 
t ic States specified in Parts A, B and C of the First Schedule, the 

territories specified in Part D of the First Schedule and such other 
territories as may be acquired. 

It must be noted that cl. (3) only refers to the final judgments 

Article 261 — Note 4 

.But the Code does not apply to State of Jammu and Kashmir, State 
iv anipur, the Tribal Areas in the State of Assam and save as other- 

^ lhe ACt 2 ° f 1951 ’ S - 1(3) ’ the Scheduled Areas in the 
t>iate of Madras. 
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and orders passed by civil Courts . 2 In this connection, the general 

principle must be recalled that the Courts of no country execute the 
penal laws of another . 3 


The judgments are stated to be capable of execution “according 
to law.” The expression “according to law” refers to the law in force 
in the State where execution is sought. 4 If the decree is barred by 
limitation according to the law in force in such Court, then the decree 
cannot be executed there. 0 It is a general principle of private 
international law that all matters of procedure are governed by the 
lex fori or the law of the forum in which the action is brought. 
Questions of limitation are essentially matters relating to procedure. 0 

I he question arises whether cl. (3) is a self-executing provision, 
that is, whether even in the absence of a law providing for the 
execution of the decree of a Court in another State, such decree 
should be capable of execution outside the State wherein it has been 
passed. For instance, the Code of Civil Procedure does not apply to 
the State of Jammu and Kashmir and to the State of Manipur, so 
that the provisions of the Code relating to the transfer of decrees 
passed by the Courts of one State for execution in another State 
cannot be relied upon in the case of the above States, whether tho 
decree to be executed is a decree passed in such States or in any 
other State to which the Code may apply. Hence, in such cases the 
question arises whether by relying purely on cl. (3) of this article, 
execution can be sought in the State of Jammu and Kashmir or in 
the State of Manipur in respect of a decree passed in some other 
State of the Indian Union, say, Madhya Pradesh, and vice versa . To 
this question, an affirmative answer seems to flow from a Full Bench 
decision of the Hyderabad High Court in Ram Dayal v. Shankar 
Lai. In that case, a Court of Akola in Madhya Pradesh sought the 
assistance of a Court in Aurangabad in Hyderabad State in an 

2. 1955 Nag 236 (237) (Pr 5) [AIR V 42 C 60] : ILR (1955) Nag 313 : 
1955 Cri L Jour 1275 (DB), Govind Kesheo v. State of M. P. 

3. (1888) 32 Law Ed 239 (243) : 127 US 265 (290, 291), Wisconsin v. Pelican 
Insurance Co. of New Orleans . 

4. 1954 Sau 123 (127) (Pr 14) [AIR V 41 C 53] (FB), Gokaldas Naranji V. 
Dwarkadas Jethabhai. 

1952 Hyd 80 (91) (Pr 33) [AIR V 39 C 43] : ILR (1952) Hyd 196 (FB), 
Ramdayal v. Shankarlal. 

1952 Sau 90 (91) (Pr 5) [AIR V 39] (FB), Dwarkadas Jethabhai v. Gokal¬ 
das Naranji. 

5. 1954 Sau 123 (127) (Prs 14, 16) [AIR V 41 C 53] (FB), Gokaldas Naranji 
v. Dwarkadas Jethabhai. 

6 1916 Bom 200 (201, 202) [AIR V 3] (DB), Nabibhai Vazirbhai v. Daya- 
bhai Amulakh. 

(1839) 13 Pet 312 (327, 328) : 10 Law Ed 177, M'Elmoyle v. Cochen. 

See also AIR Commentary on Limitation Act, S. 11. 

7: 1952 Hyd 80 (84, 85) (Pr 9) [AIR V 39 C 43] : ILR (1952) Hyd 196 (FB), 
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insolvency matter and it was held that in spite of the absence of 

specific provision in the Hyderabad Insolvency Act, the Aurangabad 

Court should act on the underlying principle of S. 80 of that Act and 
render the aid asked for. 

A similar conclusion is also indicated by the undermentioned 
Full Bench decision 8 of the High Court of Jammu and Kashmir. In 
that case it was held that the definition of ‘foreign Court’ in Jammu and 
Kashmir Civil Procedure Code before amendment of 2011 Bk. must 
be held subservient to the provisions in the Constitution of India, 
namely, Art. 5, conferring on the State subjects, the citizenship of 
India and cl. (3) of Art. 261 and that to the extent of the repugnancy 
to the above provisions of the Constitution, the definition in the 
Jammu and Kashmir Civil Procedure Code was void. It was 
accordingly held that an ex parte decree passed by the Amritsar 
Court after 26-1-1950 against a subject of Jammu and Kashmir was 
executable by the Courts of Jammu and Kashmir under cl. (3) of this 
article, notwithstanding the provisions of the Jammu and Kashmir 
Civil Procedure Code in force at the time. 

In Dicarkaclas Jctliabhai v. Gohaldas Xaranji 9 Baxi, J., with 

whom the other Judges concurred, observed as follows : 

Lndor this article (Art. 261, cl. (3)), decrees of the Bombay 

High Court became no doubt executable in the territory of the 

Saurashtra State. But they could be executed only according to the 

law of the Saurashtra State. If that law provides a certain 

procedure, for enforcing it, it is the duty of the decree-holder to 

obtain enforcement by adopting that procedure and not otherwise. 

lie cannot insist that his decree should be executed by means of 

an application if under the law it is not the appropriate remedy.” 

It is submitted with respect that the words “capable of 

execution” in this clause only contemplate execution by application, 

and enforcement by suit on judgment would not be execution of the 

judgment and it would be a wrong use of words to say that a 

judgment which is only capable of enforcement by a suit on judgment 

18 capable of execution.” The clause distinctly contemplates a 

mgher position for judgments of Courts of other States of the Union 

than what is allowed to foreign judgments under S. 13 of the Civil 

rocedurc Code and it would be nullifying tho provisions of the clause 

to hold that e\en enforceability by suit is covered by the expression 
capable of execution.” 

Lefore amalgamation of all parts of the country into one 
Federation and under one Constitution, British India and the Indian 
S tates yo r e, in relation to each other, in the position of foreign 

8 ^ 19u5 J & K 5 (6, 7) [ (Si AIR V 42 C 2] (FBI, Murari Lai v. Firm 
Bhagioan Das. 

9. 1002 Sau 90 (91) (Pr 5) [AIR V 39] (FB). 
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States. Hence, judgments rendered in Indian States were foreign 

judgments m British India and vice versa. 10 This position has now 

completely changed and judgments of courts in those parts of the 

country which were originally territories of Indian States, (e. g. 

Part B States) will no longer be regarded as foreign decrees in those 

parts of the territories which were formerly British India, and 
vice versa. 11 

The question has, however, arisen about the applicability of this 
clause to cases in which it is sought to execute in a Part A State 
(representing what was previously British India) a final judgment of 
a Court in an Indian State passed before the coming into force of 
the Constitution. The converse question has also arisen, namely, as 
to the executability of a decree passed .by a Court in British India 
before the coming into force of the Constitution, through a Court in a 
part of the country which was previously an Indian State. 

The position as to the above question has to be considered with 
reference to two distinct classes of cases : 

(i) those in which the validity of the judgment is not attacked 

as being without jurisdiction under private international 
law ,* and 

(ii) those in which the judgment is impugned as being without 

jurisdiction under private international law. 

It has already been stated above that in the pre-Constitution 

period, Indian States and British India were in relation to each 

other in the position of foreign States, and their judgments were also 

foreign judgments in each other’s territory. In regard to such 

judgments, it is an established principle of private international law 

that a judgment in personam against a non-resident foreigner who 

has not submitted to the jurisdiction of the Court is one without 
jurisdiction . 12 

10. (’91) ILR 15 Bom 216 (219), Haji Musa Haji Ahmed v. Pannanand 
Nursey. 

( 84) ILR 22 Cal 222 (237) (PC), Gurdyal Singh v. Rajah of Faridkot. 

[See 1955 J & K 5 (5) [ (S) AIR V 42 C 2] (FB), Murari Lai v. Firm Bhag- 
wan Das. (It is pointed out in this case that notwithstanding reci¬ 
procal arrangement between British India and a Native State for exe¬ 
cution of each other’s decrees in each other’s territory, an ex parte 
decree passed by a British Indian Court against a non-resident subject 
of the Native State who had not submitted to the jurisdiction of the 
British Indian Court was a nullity under the P. C. ruling in Gurdyal 
Singh v. Rajah of Faridkot, (’84) ILR 22 Cal 222 (PC) and could not 
be executed in the Native State under the reciprocal arrangement for 
execution of decrees.) 

11. 1955 J & K 5 (5) [ (S) AIR V 42 C 2] (FB), Murari Lai v. Firm Bhag - 
wan Das. (Ex parte decree passed by Amritsar Court against subject 
of Jammu and Kashmir can be executed by Court in Jammu and 
Kashmir.) 

12. C84) ILR 22 Cal 222 (237) (PC), Gurdyal Singh v. Rajah of Faridkot. 
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Where the foreigner is a resident within jurisdiction or has 
submitted to the jurisdiction of the Court or otherwise the judgment 
is not open to impeachment on the ground of want of jurisdiction 
under private international law, it would seem that such judgments 
would be capable of execution throughout the territory of India, 
although it might have been passed by a Court in what was previously 
an Indian State and its execution is sought in a Court in a territory 
which was previously British India, and vice versa . 13 

But this position must be held to emerge from the Code of Civil 

Procedure as amended by Act 2 of 1951, and not from this clause, 

inasmuch as under the ruling of the Supreme Court in Janardhan 

Reddy v. State of Hyderabad u decrees and judgments, passed prior 

to the coming into force of the Constitution, cannot be treated as 

passed by Courts in the “territory of India” as defined by this 
Constitution , 15 


As regards the Code of Civil Procedure also, it has been held in 

some decisions 10 that S. 20 (b) of the Amendment Act 2 of 1951 will 

come in the way of holding that the decrees are capable of execution 

in other States in such cases. But it is submitted that this view is 

not correct and that having a decree enforced by execution instead 

of by a suit on judgment is a purely procedural matter and does not 

affect any right, privilege obligation or liability,” within tho 
meaning of that clause . 17 


l.T See 1952 Hvd 80 (90; (Pr 29) [AIR V 39 C 43J : ILR (1952) Hyd 193 

(209) (PB), Ramdayal v. Shankarlal. (Aurangabad Court in Hyderabal 

State held to act in aid of Akola Court in Madhya Pradesh in an 

insolvency matter before latter Court—The order of the Akola Court 

requisitioning such aid was one passed before the Constitution) 

14. 1951 SC 124 (127) (Pr 7) [AIR V 38 C 19] : 52 Cri L Jour 391 : 1950 
SCR 940 (SC). 

[See also 1951 SC 128 (130) (Pr 7) [AIR V 38 C 20] : 1951 SCR 228 : 

ILR (1951) Hyd 294 : 52 Cri L Jour 860 (SC), Keshavan v. State 0 / 

Bombay. (Art. 13(1) of the Constitution not retrospective). 

15^ 1955 Madh-B 1 (13) (Pr 44) [ (S) AIR V 42 C 1] (FB), Brajmohan v. 
Kishonlal. 

1954 Sau 123 (125) (Pr 6) [AIR V 41 C 53] (FB), Gokaldas Naranji v. 
Divarkadas Jethabhai. 

r fn?V? 1 ^ Uer 1953 Hyd 19 (19) <Pr 4) [AIR v 40 C 11] : ILR (1952) Hyd 

), Dyna Crajt Machine Co. v. Sycd Jahangir Ali. (In this 

decree) * Ar ^ c * e is held to apply to a pre-Constitution 

1(1 1954 Sau 123 (126) (Pr 16) [AIR V 41 C 53] (FB), Gokaldas Naranji v. 
Divarkadas Jethabhai. 

*694 358 (3611 (Pr 14 > [AIR V 41 C 122] : ILR (1954) Trav-Co 

694 (FB), Varred v. Gopalbai. 

B 225 <229) (Pr 65) [AIR v 40 c 85 J : ILR (1953) Madh-B 
312 (DB), Firm Lunaji v. Purshottam. 

l Kilh!San adh ' B 1 ° 3) <Pr 43) [ (S) AIR v 42 C 1] (FB), Brajmohan v. 
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As regards cases in which the validity of a pre-Constitution 
judgment is open to impeachment as having been without jurisdiction 
under private international law at the time it was rendered, there 
is a conflict of decisions as to whether the subsequent unification of 
the country and the fact that at the time when execution is sought 
the territories in which judgment was rendered and execution is 
applied for are no longer in the position of foreign States to each 
other, will remove the objection as to want of jurisdiction under 
international law and render the judgments capable of execution. 
According to the High Courts of Bombay , 18 Madhya Bharat , 19 
Hyderabad -0 and Rajasthan ," 1 a personal decree passed against a 
non-resident foreigner who has not submitted to jurisdiction is not 
an absolute nullity and is open to question ouly under international 

18. 1951 Bom 125 (126) (Pr 6) [AIR V 33 C 24] : ILR (1952) Bom 65 
(F3), Bhagican v. Rajaram. 

1951 Bom 190 (195, 193) (Prs 14, 15, 16) [AIR V 38 C 39] : ILR (1950) 
Bom 640 (DB), Chunnilal v. Dundappa. 

19. 1955 Madh-B 1 (13) (Pr 43) [ (S) AIR V 42 Cl] (FB), Brajmohan v. 
Kishorilal. 

1953 Madh-B 225 (227, 228) (Pr 32) [AIR V 40 C 85] : ILR (1953) Madh- 
B 312 (DB), Firm Lunaji v. Purshottam. 

20. 1955 Hyd 184 (Pr 6) [ (S) AIR V 42 C 50] : ILR (1955) Hyd 464 (DB), 
Meherunnissa Begum v. Venkat Murli. (A personal ex parte decree 
passed in 1946 by the Chanda Court in Central Provinces against a 
resident of Hyderabad State who did not enter appearance, in res¬ 
pect of a cause of action arising within the jurisdiction of that Court, 
is not null and void. The mere fact that it cannot be enforced in any 
other Court would not make it nullity. 

According to the Civil Procedure Code prevalent then, the decree- 
holder could not directly execute the decree in the Courts of the 
Hyderabad State and had to file a regular suit on the basis of the 
foreign decree under S. 8, Hyderabad Civil P. C., but before the 
decree-holder could take such a step the Constitution came into force. 
After the coming into force of the Constitution, the Chanda Court 
ceased to be a foreign Court and its decrees are capable of execution 

as any other decree passed by Hyderabad Court under Art. 261(3) of 
the Constitution). 

1953 Hyd 19 (19, 20) (Prs 4, 5-6) [AIR V 40 C 11] : ILR (1952) Hyd 1030 
(DB), Dyna Craft Machine Co. v. Syed Jahangir. 

21. 1953 Raj 204 (208) (Pr 11) [AIR V 40 C 73] : ILR (1953) Raj 449 
(FB), Radheyshiam v. Firm Sawai Modi Basdeo Prasad. (After merger 
of former States of Jaipur and Dholpur in the State of Rajasthan, 
decree passed by Civil Judge of Jaipur on 24-3-1947 before merger 
which was a personal decree against the judgment-debtor who was 
a subject of the then Dholpur State and who had not submitted to 
the jurisdiction of the then Jaipur State is executable w'ithin the 
territories of the former Dholpur State). 

IBut see 1954 Raj 4 (10) (Pr 25) [AIR V 41 C 3] : ILR (1953) 3 Raj 505 
(DB), Premchand v. Danmal. (In this case, the previous Full Bench 
decision of the same Court in AIR 1953 Raj 204 was apparently not 
brought to the notice of the Division Bench.)] 
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law. In other words, such a decree can only be questioned for want 
of jurisdiction when a suit is brought as on a foreign judgment. But 
under the municipal law of the very country in which such a decree 
has been passed against a foreigner, the decree will not be invalid if 
according to that law the Court which passed it had jurisdiction. As 
under S. 20 (c) of the Code of Civil Procedure, mere cause of action 
without residence of the defendant furnishes jurisdiction, the decree 
passed against a non-resident and non-submitting foreigner by a 
Court at a place where the cause of action wholly or partly arises 
is not therefore one without jurisdiction as regards the territories 
governed by the Civil Procedure Code. 22 Hence, where no question 
of applying private international law arises owing to the concerned 
territories having ceased to be foreign States vis-a-vis each other, 
the original defect from the point of view of private international 
law ceases to exist and decrees become executable as those of the 
same State. -2 An opposite view has, however, been taken by the 
High Courts o f Mysore, -1 Nagpur, -0 Calcutta 20 and Travancore- 

22. C 03) ILR 26 Mad 544 (552) : 30 Ind App 220 (PC), Annamalai Chetty 
v. Murugasa Chetty. (Where the cause of action against a non-resi¬ 
dent foreigner arises within jurisdiction that, in itself, is sufficient 
ground of jurisdiction). 

23. See 1955 J&K5 (6) [ (S) AIR V 42 C 2] (FB), Murari Lai v. Firm 
Bhagwandas. (In this case, a Full Bench of the Jammu and Kashmir 
High Court has also indicated its approval of the above view). 

24. 1952 Mys 69 (73) (Pr 17) [AIR V 39J : ILR (1952) Mys 201 (DB), 
Subbaraya Setty and Sons v. Palani Chetty and Sons. (Where a de¬ 
cree for payment of money was passed ex parte before Mysore acceded 
to the Indian Union, by a Madras Court against a resident in Mysore 
who had not submitted to the jurisdiction of that Court, the decree 
cannot be executed by a Court in Mysore even after accession. The 

decree is b> International Law a nullity in Mysore and cannot be 
executed in Mysore). 

2 104 19 f^ Na ?> 103 (103) (Pr 12) [ (S) AIR V 42 C 241 : ILR (1955) Nag 
ZA °7’ iia ™5 lsa ' ! v ‘ Harmukha Rai. (In this case, the question 
~ a ° Ut execu ^ 0n of the decree. The question was whether 

sLibmimn PaSSed by the Indore court against a non-resident and non¬ 
suitnied i^ erS o«\ bCf0re 26 - 1 “ 1950 ’ would aerate as res judicata in a 
not) aiter 26 " 1 “ 1950 in a cour t in Madhya Pradesh, Held it would 

1 C13 0 ?955 cri 236 ,, (237) (Pr 5) [AIR V 42 C 60 J = &R (1955) Nag 
case’did not F 327 ° (DBj - Govind Kesheo v. State of M. P. (This 

ment of a 7 lth the decree of a civil court but with the judg- 

1950 It wtc h in !v, C ° Urt in the H 5 >clerab ad State passed prior to 26-1- 

pS-ConsM^tinn i ^ tWS cIaUse * 1 and 2 ' did apply to 

of ludirini j U b ^ T1 ® nt,s nor did they deal with the legal eificacy 

a decree nf a •f* gS ' <31ause (3) did not apply to the case as it was not 

Delete or , H<M also that a person convicted under 

wa , r , J k ad Hules by a court in Hyderabad before 26-1-1950 

m of 9 SX S' \r deT S - 10(m) of C. P. and Berar Local Govt. Act 
01 f or election as councillor). 

'VSi? al ('Se ( 0 > rhama 8) H [ t? V 41 C 24] - Shah Kanti!al V- Dominion 

' (The Okhamandal Court in Baroda State when it passed the 


Article 261 
Note 4 (b) 
Pt. 22 



-Article 261 
i\ote 4 (b) 

t't. 27 


PUBLIC ACTS, BECOBDS AND JUDICIAL PROCEEDINGS 

Cochin. 27 According to these Courts the subsequent developments 

■which have resulted in the territories concerned ceasing to be foreign 

States in relation to each other cannot affect the original character 

of the decrees as foreign decrees. These latter Courts have also 

reiterated the view that this clause is not retrospective so as to 

apply to pre-Constitution decrees. It is submitted that the former 

view appears to be the better view, and that the latter view is too 
technical. 

5. Jammu and Kashmir. — The Indian Civil Procedure Code 

does not apply to Jammu and Kashmir which is governed by the 

Jammu and Kashmir Civil Procedure Code. Under S. 44 of the 

Jammu and Kashmir Civil Procedure Code, as amended by Jammu 

and Kashmir Code of Civil Procedure (Amendment) Act, 2011 

(published in Government Gazette dated 12th Baisakh, 2011, 

corresponding to 24-4-1954) and the relevant Government Notification 

issued under the above section, decrees of civil courts in any other 

State of India can be executed by Courts in Jammu and Kashmir. 

There is a corresponding provision in the Indian Civil Procedure 

Code under which decrees of civil Courts in Jammu and Kashmir 

can be executed by Courts in other States in India. But even prior 

to the above-mentioned amendments, on the coming into force of the 

Constitution, Jammu and Kashmir and the rest of India ceased to 

be foreign States” with regard to each other and the Courts of Jammu 

decree had no jurisdiction against what was then a foreign State of 
the Dominion of India and as such its decree against the Dominion 
of Lidia which was a nullity being in breach of the international law. 
could not be executed in India. AIR 1952 Mys 69, Rel. on; AIR 1951 
Bom 190 and AIR 1951 Bom 125 (FB), Distinguished.) 

27. 1954 Trav-Co 358 (Pr 14) [AIR V 41 C 122] : ILR (1954) 

Trav-Co 694 (FB), Varred v. Gopalbai. (The introduction of the C. P. 
Code, 1908, in the Travancore Cochin State by the Code of Civil Pro¬ 
cedure (Amendment) Act, 1951, no doubt has resulted in the former 
British Indian Courts ceasing to be foreign Courts in Travancore- 
Cochin from 1st April, 1951. But under S. 20 of the C. P. C. Amend¬ 
ment Act, 1951 the repeal of the Cochin Civil Procedure Code, will not 
affect the immunity of the defendant from execution of the decree 
on the ground that the decree is a nullity as far as the Cochin Courts 
are concerned by virtue of the definitions of foreign Court and foreign 
judgment in the Cochin Code of Civil Procedure and the provisions 
of S. 11 of that Code which provided that a foreign judgment shall 
not be conclusive where it has not been pronounced by a Court of com¬ 
petent jurisdiction because the immunity must necessarily be consi¬ 
dered as a right of the fourth category saved by S. 20 of Act II of 
1951: AIR 1951 Bom 125; AIR 1951 Bom 190; AIR 1952 Sau 90; AIR 
1952 Trav-Co. 89; AIR 1953 Raj 204 (FB); AIR 1952 Hyd 801; AIR 1953 
Hyd 19; AIR 1950 Cal 12; AIR 1950 Mad 293; AIR 1951 Punj 225; AIR 
1952 Mys 39; AIR 1953 Madh-B 225; AIR 1954 Raj 4; AIR 1954 Cal 
67 not followed to the extent that they depart from the view ex¬ 
pressed in the case.) 



PUBLIC ACTS, RECORDS AND JUDICIAL PROCEEDINGS 

and Kashmir and those of India ceased to be “foreign Courts,” with 

regard to each other, and hence, the decrees of Courts in Jammu and 

Kashmir were executable by Courts in othor States of India and vice 
versa. 1 


Disputes relating to Waters. 

262 . (1) Parliament may by law provide for the 
adjudication of any dispute or complaint with respect 
to the use, distribution or control of the waters of, or 
in, any inter-State river or river valley. 

(2) Notwithstanding anything in this Constitu¬ 
tion, Parliament may by law provide that neither the 
Supreme Court nor any other court shall exercise 
jurisdiction in respect of any such dispute or com¬ 
plaint as is referred to in clause (1).- 

Government of India Act, 1935 
“Interference with Water Supplies. 

130. If it appears to the Government of any Governor’s Province 
or to the Ruler of any Federated State that the interests of that 
Province or State, or of any of the inhabitants thereof, in the water 
from any natural source of supply in any Governor’s or Chief 
Commissioner s Province or Federated State, have been, or are likely 
to be, affected prejudicially by— 

(a) any executive action or legislation taken or passed, or 

proposed to be taken or passed; or 

(b) the failure of any authority to exercise any of their powers, 

with respect to the use, distribution or control of water from 

that source, the Government or Ruler may complain to the 

Governor-General. 

131. (1) If the Governor-General receives such a complaint as 
aforesaid, he shall, unless he is of opinion that the issues involved are 
not of sufficient importance to warrant such action, appoint a 

ommission consisting of such persons having special knowledge and 
experience in irrigation, engineering, administration, finance or law, 
as he thinks fit, and request that Commission to investigate in 
accoidance vitli such instruction as he may give to them, and to 

report to him on, the matters to which the complaint relates, or such 
of those matters as he may refer to them. 


Article 261 — Note 5 

wanda* tJ 6> [ (S \t m V42c 2] (FB), Murari Lai v. Firm Bhag 
visions)* * thlS Case ’ there ^ a complete review of the relevant pro 
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Article 262 


ADJUDICATION OF DISPUTES RELATING TO WATERS 

(2) A Commission so appointed shall investigate the matters 
referred to them and present to the Governor-General a report setting 

out the facts as found by them and making such recommendations a 3 
they think proper. 

(3) If it appears to the Governor-General upon consideration 
of the Commission’s report that anything therein contained requires 
explanation, or that he needs guidance upon any point not originally 
referred by him to the Commission, he may again refer the matter to 
the Commission for further investigation and a further report. 

(4) For the purpose of assisting a Commission appointed under 
this section in investigating any matters referred to them, the Federal 
Court, if requested by the Commission so to do, shall make such 
orders and issue such letters of request for the purposes of the 
proceedings of the Commission as they may make or issue in the 
exercise of the jurisdiction of the Court. 

(5) After considering any report made to him by the Commission, 
the Governor-General shall give such decision and make such order, 
if any, in the matter of the complaint as he may deem proper: 

Provided that if, before the Governor-General has given any 
decision, the Government of any Province or the Ruler of any State 
affected request him so to do, he shall refer the matter to His Majesty 
in Council and His Majesty in Council may give such decision and 
make such order, if any, in the matter as he deems proper. 

(6) Effect shall be given in any Province or State affected to any 
order made under this section by His Majesty in Council or the 
Governor-General, and any Act of a Provincial Legislature or of a 
State which is repugnant to the order shall, to the extent of the 
repugnancy, be void. 

(7) Subject as hereinafter provided the Governor-General, on 
application made to him by the Government of any Province, or the 
Ruler of any State affected, may at any time, if after a reference to, 
and report from, a Commission appointed as aforesaid he considers it 
proper so to do, vary any decision or order given or made under this 
section: 

Provided that, where the application relates to a decision or 
order of His Majesty in Council and in any other case if the Govern¬ 
ment of any Province or the Ruler of any State affected requested 
him so to do, the Governor-General shall refer the matter to His 
Majesty in Council, and His Majesty in Council may, if he considers 
proper so to do, vary the decision or order. 

(8) An order made by His Majesty in Council or the Governor- 
General under this section may contain directions as to the Government 
or persons by whom the expenses of the Commission and any costs 
incurred by any Province, State or persons in appearing before the 
Commission are to be paid, and may fix the amount of any expenses 



ADJTJDICATION OF DISPUTES DELATING TO WATERS 

or costs to be so paid, and so far as it relates to expenses or costs, 
may be enforced as if it were an order made by the Federal Court. 

(9) The functions of the Governor-General under this section 
shall be exercised by him in his discretion. 

132. If it appears to the Governor-General that the interests of 

any Chief Commissioner’s Province, or of any of the inhabitants of 

such a Province, in the water from any natural source of supply j n 

any Governor’s Province or Federated State have been or are likely 
to be affected prejudicially by_ 

(a) any executive action or legislation taken or passed or proposed 
to be taken or passed ; or 

(b) the failure of any authority to exercise any of their powers, 
with respect to the use, distribution or control of water from that 
source, he may, if he in his discretion thinks fit, refer the matter to 
a Commission appointed in accordance with the provisions of the last 
preceding section and thereupon those provisions shall apply as if the 
Chief Commissioner’s Province were a Governor’s Province and as if 
a complaint with respect to the matter had been made by' the 
Government of that Province to the Governor-General 


-The 

1954 


133. Notwithstanding anything in this Act, neither the Federal 

Court nor any other Court shall have jurisdiction to entertain any 

action or suit in respect of any matter if action in respect of that 

matter might have been taken under any of the three last precedin'* 

sections by the Government of a Province, the Ruler of a State, or 
the Governor-General.” 

Jammu and Kashmir 

Article 2G2 applies to the State of Jammu and Kashmir 

Constitution (Application to Jammu and Kashmir) Order 
(14-5-1954). 

1. Scope. -Under Art. 131, the Supreme Court alone has 
original jurisdiction m regard to inter-State disputes. In regard to 

one class of such disputes, namely, those relating to waters of inter 
artide nVerS VaUeyS ’ a Special ^vision is made in this 

The article contains two parts. Under the first part (cl. (l)), the 

cxclusi\eness of jurisdiction of q r* 

jurisdiction ot the Supreme Court under Art. 131 

“ y y' e ^ away by Parliament empowering some other authority 
to adjudicate on the disputes. Under the second part (cl. (2)), the 

J usdict.on of the Supreme Court can be completely taken away by 

Parliament by law in any such dispute 

not n I l mUSt if 11 that thG disputC3 as t0 inter-State rivers need 

cover all^uchV 6 ® t ' vee ° two Sfcates - The article is wide enough to 

ispu es whoever may be the parties, while Art. 131 
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only applies to disputes between States or between a State and the 
Union. 

It is this wider scope of the article that accounts for the reference 
to any other Court” in cl. (2), as otherwise, that expression would 
be meaningless in view of the fact that under Art. 131 it is only the 
Supreme Court that has jurisdiction in interstate disputes and no 
other Court. 

Under List 2, Entry 17, States have exclusive power over “water 
supplies, irrigation and canals, drainage and embankments, water 
storage and water power subject to the provisions of Entry 56 of 
List 1.” Under List 1, Entry 56, the Union has exclusive power 
over “Regulation and development of inter-State rivers and river 
valleys to the extent to which such regulation and development under 
the control of the Union is declared by Parliament by law to be 
expedient in the public interest.” 

Besides the procedure under Art. 131, and that under this article 
there is a third method for the settlement of inter-State disputes, 
which is provided by Art. 263 under which the President can set up 
an inter-State Council for bringing about greater co-ordination among 
States. 


Co-ordination between States. 


Pro’v i s i o n 
with respect to 
an Inter-State 
Council. 


265 . if at any time it appears to the President 
that the public interests would be served by the 
establishment of a Council charged with the duty of— 


(a) inquiring into and advising upon disputes 
which may have arisen between States; 

(b) investigating and discussing subjects in 
which some or all of the States, or the 
Union and one or more of the States, have 
a common interest; or 

(c) making recommendations upon any such 

subject and, in particular, recommenda¬ 
tions for the better co-ordination of policy 
and action with respect to that subject, 

it shall be lawful for the President by order to 
establish such a Council, and to define the nature of 
the duties to be performed by it and its organisation 

and procedure. 



CO-ORDINATION BETWEEN STATES 

Government of India Act, 1935 
"Inter-Provincial Co-operation. 

133. U at any time it appears to His Majesty upon the 
consideration of representations addressed to him by the Governor 

ofThTlnte P PUbl, 1 C p Utei ' e f S W0UU bG SerVed h * the establishment 

of the Inter-Provincial Council charged with the duty of_ 

(a) inquiring into and advising upon disputes which may have 
arisen between Provinces; 

(b) investigating and discussing subjects in which some or all of 

the Provinces, or the Federation and one or more of the Provinces 
have a common interest; or ' 

(g) making recommendations upon any such subject and in 

particular recommendations for the better co-ordination of policy’and 
action with respect to that subject, 

it shall be lawful for His Majesty in Council to establish such a Council 

and to define the nature of the duties to be performed by it and its 
organisation and procedure.’’ 

Jammu and Kashmir 

Cn n l ! ClC T lies t0 th0 St!lte of Jaramu and Kashmir.—The 
(14 5 WM) PP CatK>n t0 Jammu and Ka shmir) Order, 1954 
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Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935 . 

(b) Australia. 

2. Scope. 


'• 'f w ' - Tb. corresponding provision „ 

Government „f India Act , i 9:55i was conlained in g 135 of ^ 

wmen runs as follows : 

Prov^nLulr^ TJ ^ ^ HiS 

pect to an Inter Pro " 0nSldGrat '°“ re P re ^tations addressed 

vincial Council ™ Jy th ° Govern °r-General that the pul 

of Tnfn . p . ■ CreStS WOuld bo sei ’ved by the establishing 

i - rovincial Council charged with the duty of_ 

arPen il hoT qUln » S °“ d advisiu 8 u l>°u disputes which may h £ 
arisen between Provinces; 

of ' nvestlgat )n g and discussing subjects in which some or 
of the Provinces, or the Federation and ono or more of t 
rounces, have a common interest; or 

(c) making recommendations upon any such subject and 
part,™W, recommendations (or the better co-ord,nation of p„ i, 
and action with respect to that subject 

b8 f " Ili3 ^ Council to establish such 

l.Ind. Cod. S.F. 52. 


(a) Government 
of India Act, 
1935. 
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Council, and to define the nature of the duties to be performed by it 
and its organisation and procedure. 

An order establishing any such Council may make provision, 
for representatives of Indian States to participate in the work of the 
Council : ” 

(b) Australia. Section 101 of the Commonwealth of Australia Constitution Act, 

runs as follows :_ 

101 . There shall be an Inter-Sta,te Commission, with such 
powers of adjudication and administration as the Parliament dcem;> 
necessary for the execution and maintenance, within the 
Commonwealth, of the Provisions of this Constitution relating to 
trade commerce, and of all laws made thereunder.” 

2. Scope. —Article 131 confers exclusive original jurisdiction on 

the Supreme Court in disputes between the Union and the States or 

between States inter se. In regard to one particular class of disputes, 

namely, those relating to waters of inter-State rivers and river valleys 

there is a further provision in Art. 262 under which Parliament may 

* 

by law provide for adjudication of such disputes and further, exclude- 
the jurisdiction of Courts in regard to them. This article contains a 
third method for the settling of inter-State disputes and that is by 
setting up an inter-State Council for bringing out greater co-ordination 
between the States. Such an inter-State Council may have other 
functions besides the settlement of disputes between States; vide els. (b) 
and (c) of the article. The object of the article, therefore, is not only 
settling of inter-State disputes but also to provide a machinery for the 
co-ordination of the activities of different States in regard to matters 
of common interest such as research, etc. The function of the Council 
in regard to the settling of disputes seems to be only advisory and not 
decisive. 

The Constitution also provides for legislation by the Union even in 
regard to matters in the State List where two or more States agree 
that such legislation would be desirable. Such legislation by the 
Union will, however, be only applicable to the consenting States. See 
Art. 252. 
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finance, property, CONTRACTS AND 


sum 


Chapter I. 


Finance 


General 


264 . In this Part, unless the context otherwise 
requires, —• 

( a) ‘-Finance Commission” means a Finance 
Commission constituted under Article 280; 

(b) “State” does not include a State specified 
in Part C of the First Schedule; 

(c) references to States specified in Part C of 
the First Schedule shall include references 
to any territory specified in Part D of the 
hirst Schedule and any other territory 
comprised within the territory of India 
but not specified in that Schedule. 

Jammu and Kashmir 

kT) XH °! th ° ConslitlUion ^PPlies to the State of Jammu 
and Kashmir with certain exceptions and modifications 

These exceptions and modifications arc indicated under the 
respective articles under tin heading "Jammu and Kashmir” 

Article 264 applies to the State of Jammu and Kashmir- The 
W'tut.on (Application to Jammu and Kashmir) Order, 1054 

definitio^or'S! f t f tes -- C!iUlsc 0>) of this article excludes from the 

^ ^ therein a 1 ' ^ th ° ' Sta " n) ,luties und «««*» duties mentioned 

annlv to P T'r k ° th ° States - But this provision will not 
‘H y art C States, which means that the above duties 

hough levied and collected in Part C States will be appropriated 
exclusively by the Union 

(b) U "‘’“ M. a,„l Ux. s mention,,1 

“f „ be lcv.,,1 »„J collect,,1 by t bo Government of Imlia but 

which the t ,1 Jisll ' ibulc ' J among lire St, tier i„ 

•1,1% to plrt o St ?. T hrMk - ms nh «•» *m not 
1 Y Pait C States which means that in their case though 


Interpretation. 
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POWER OF TAXATION 


the taxes and duties are leviable in their territory they will 
be wholly appropriated by the Union. 

(c) Under Art. 270, the proceeds of'income-tax are to be divided 
between the Union and the States. But Part C States are not 
entitled to share in such distribution. 

What applies to Part C States also applies to the territories 
specified in Part D of the First Schedule and other territories forming 
part'of' India. 


Taxes not to be 
imposed save 
by authority of 
law. - 


265 . No tax shall be levied or collected except 
by authority of law. 


Jammu and Kashmir 

Article 265 applies to the State of Jammu and Kashmir — See 
the Constitution (Application to Jammu and Kashmir) Order, 1954 
(14-5-1954). 

Synopsis 


1. Analogous law. 

(a) Government of India Act, 

1935. 

(b) United States of America. 

(c) English law. 

2. Scope. 

3. This article and Art. 31. 

4. “Tax”. 

(a) “Tax”, meaning of. 

(b) “Tax” and “fee”—Distinc¬ 

tion. 

(c) “Cess” and “fee”. 

5. Authority of law. 

(a) Interpretation of taxing 
statutes. 

6. Taxation power and Funda¬ 

mental Rights — Whether 
Fundamental Rights are 
immune from taxation. 

(a) The three great legislative 

powers. 

(b) Taxation laws not subject 

to Art. 31. 

(c) “Lav/” means valid law. 

(d) Laws imposing taxes not 

immune from Funda¬ 
mental Rights. 

(e) Is Art. 19 applicable to 

taxing law ? Are Funda¬ 
mental Rights liable to be 
taxed ? 

(f) Nature of question in¬ 

volved. 



(g) Above problem illustrated : 

Stamp duty on enrolment 
of Advocate if valid. 

(h) Are Fundamental Rights 

under Art. 19 exempt 
from taxation ? 

(i) Reconciliation of Funda¬ 

mental Rights under 
Art. 19 and taxing power 
of State. 

(j) Fundamental Rights under 

Art. 19 not exempt from 
taxation po wer. 

(k) Taxation otherwise than 

under valid law may be 
infringement of Funda¬ 
mental Right under 
Art. 19. 

(l) Constitutional guarantee 

does not mean immunity 
from taxation : Another 
example. 

(m) Freedom of inter-State 

trade and commerce and 
power of taxation. 

(mm) Limit to taxation power 
when it affects constitu¬ 
tionally protected rights. 

(n) Taxing laws classified for 

above purpose. 

(o) Taxing laws which are net 

purely fiscal statutes are 
subject to Art. 19. 
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(p) Purely fiscal statutes. 

(q) Purely fiscal measures are 

outside purview of Art. 19. 

(r) Limitation apart from Art- 

19 : Taxing power not to 
be used to destroy Funda¬ 
mental Rights. 

(s) Harmonious construction 

of Constitution. 

(t) American law is similar : 

Due Process clause does 
not confer exemption from 
taxing power. 

(u) Validity of taxation laws 

affecting Fundamental 
Rights under Art. 19 is 
independent of provision 
allowing reasonable res¬ 


triction cf Fundamental 
Right. 

(v) Retrospective taxing law 
valid. 

(w) Compelling assistance in 
collection cf tax — Vali¬ 
dity. 

6a. Freedom of inter-State trade, 
commerce and intercourse and 
power of taxation—See Note 6 (m) 
and Arts. 301 and 304 and com¬ 
mentary thereon. 


7. Taxation and equality before the 

law. 

8. Retrospective taxing clause. 

9. Double taxation. 

10. Remedies for illegal taxation. 

11. “Levied or collected.” 


1. Analogous law. _ There was no corresponding provision i 
the Government of India Act, 1985. 1 


in 


Article I, Sect. 8 (l) _ Under this clause, Congress “shall have 
power to lay and collect taxes, duties, imposts and excises.” 

Under English law also, all taxes are imposed by statute and no 

one can he forced to pay a single shilling by way of taxation which 

cannot be shown to the satisfaction of the Judges to he due from him 
under an Act of Parliament. 3 

2. 8cope. —The power of taxation is an attribute of sovereignly. 1 

As observed by Chief Justice Marshall in M'Culloch v. The Stale of 

Maryland - “the power of taxing the people and their property is 

essential to tho very existence of government.” Prof. Willis j n 'hi s 

hook, Constitutional Law of the United States, observes as 
follows : 


Article 265 — Note 1 

: 1951 199 <«=>• *■»#*■< 

mpp°3i5 he Law 01 "" c ” sWu “°" A v 
Article 265 — Note 2 

S Um V 39 ° 105J = ILR (1952) Mad 933 <DB), 

The right to lew ta V ’ ° f Madras - (Per Venkatarair.a Ayyar J. : 

as sovereign bodies*^ ^ 1 , ncident of sovereignty and the legislatures 
such limit at* ave plenary powers of taxation subject only to 

( ? "T ™l “ may bC P rescrit)e d by the Constitution). 

Maryian™ (C ° 7> = 4 Wheat 316 (428j - WCulloch v. The State of 

2. (1819) 4 Law Ed 579 (607) : 4 Wheat 313 (429). 

£ mxml 9 ) nn 5 L< ' lW “ 558 (561> 562) : 10 ° tt0 491 ' Kirtland V- Hold* 

t^ss. (Taxing power is an incident of sovereignty) ]. 
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(a) Government 

of I n d i a Act, 
1935. 

(b) U n i t e d 
States of 
America. 

(c) English 

Law. 
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ie three great legislative powers usually exercised by any 
government are the power of taxation, the police power, and the 

P°Y® r ° f emment domain. The power of taxation may be defined 
as the legal capacity of government to impose charges upon persons 
or then property to raise revenue for governmental purposes. The 

ying ° taxes 1S a ^"islative function; the determination of the 
amount of each individual’s tax is an administrative function; but 
whether either function has been properly exercised is a judicial 
function. Taxation may be regarded as a contribution of people for 
t ic general benefits which they receive from the government, but 

beneSs ’ “ *“ d0CS not "I*" a showing of 

(As to the distinction between the power of taxation and police power 
and eminent domain’ see Art. 81, Notes 9 and 32). 

l.ut although an incident of sovereignty the power of taxation 
can only be exercised through legislation, and it is this great principle 
that is embodied in this article. The principle was established Ion- 
ago in Magna Carta in England, and constitutes the basis of parlia! 
mentary sovereignty in England. “Law” in democratic countries is 
the expression of the will of the people through their representatives 
m the Legislature of the country, and hence, the principle that there 
can be no taxation except under the authority of law is only another 

form of the principle “no taxation without representation 3 ” for which 
the American War of Independence was fought. 

•Tusfc as the levy and collection of taxes require a law, similarly 

the expenditure of public money also has to he sanctioned bv law by 

means of an Appropriation Act, (See Art. 266 (3)). (See also Arts. 114 

and 204 and the commentary thereon). Under the English law also, 

not a penny of revenue can be legally expended except under the 
authority of some Act of Parliament. 4 


3. This article and Art. 31— Article 31 , cl. (l) provides that 
no person shall be deprived of his property save by authority of law. 
If taxation is viewed as a kind of deprivation of property, then Art. 31 
must be deemed as applicable only to deprivation of property other¬ 
wise than by taxation, inasmuch as there is a special provision in 
Art. 265 relat in g to ta xation. 1 But although the Supreme Court has 

3. 1953 Trav-Co 146 (Pr 26) [AIR V 40 C 50] : ILR (1952) Trav-Co 960 
(DB), Joseph v. Asst. Excise Commissioner. 

4. Dicey’s Law of the Constitution, Ninth Edition, 1952, P. 317. 

Article 265 — Note 3 

1 1955 SC 3 (4) (Pr 5) [ (S) AIR V 42 C 2] : 1955 SCR 769 (SC), Laxman- 
ctppa v. Union of India. 

1951 SC 97 (100) [AIR V 38 C 11] : 1951 SCR 127 (SC), Ramjilal v. In¬ 
come-tax Officer, Mohindar Garh. (Like the Constitution of the United 
States, the Indian Constitution also has treated taxation as distinct 
from the compulsory acquisition of property). 
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-expressed the proposition in this form, 2 it is submitted with respect 
that Art. 31 deals with the deprivation of specific property and not 
the imposition of a legal liability to be discharged by payment. In 
view, it is clear that the right not to be taxed except under the 
authority of law does not arise under Art. 31 but under this article. 
As this article does not occur in Part III of the Constitution, the 
.•ight conferred by the article is not a Fundamental Right which can 
oc enforced by application to the Supreme Court under Art. 32. 3 See 
also Art. 31, Notes 9 and 32. 


4. Tax. — Under Art. 366 cl. (28), it is expressly provided 
ilnit taxation includes the imposition of any tax or impost, whether 
general or local or special, and ‘tax” shall be construed accordingly. 
According to Wharton’s Law Lexicon, the word “impost” is wide 
enough to include any tax or tribute or impost levied by authority. 1 
lienee, for the purpose of this Constitution, the word “tax” has to be 
Taken in a wide and comprehensive sense as including all forms of 
pubLc charges and as not limited to taxes strictly so called as distin¬ 
guished from fees, cesses and so on. But this does not mean that where 
(he Constitution uses a specific expression like a “fee,” it will include 
] ^ ax "'hich is not a fee according to established tests of a fee. Fen.* 


fa) “T 2 z n 

Meaning ch 


2. 195o SC 3 (4) (Pr 5) [ (S) AIR V 42 C 2] : 1955 SCR 769 (SC), Laxman- 
“PP& v. Union of India. 

1951 SC 97 (100) (Pr 12) [AIR V 33 C 11] : 1951 SCR 127 (SC), Ramji 
Lai v. Income-tax Officer, Mohindar Garh. 

3. 1955 SC 3 (4) (Pr 5) [ (S) AIR V 42 C 2] : 1955 SCR 7C9 (SC). Lax- 
manappa v. Union of India. 

1951 SC 97 (100) (Pr 12) [AIR V 38 C 11] : 1951 SCR 127 (SC). Ramji Lai 
v. Income-tax Officer , Mohindar Garh. 

Article 265 — Note 4 

3. Wharton 495 : Impost — Any tax or tribute imposed by authority; 
particularly, a tax or duty laid by Govt, on goods imported. 

Sce 1942 A11 156 (137, 168, 169) [AIR V 29] : 43 Cri L Jour 374, Emperor 
w Munna Lai. (Difference between various forms of taxes explained). 
Ic69) 19 Law Ed 95 (98, 99) : 7 Wall 433, Pacific Insurance Co. v. 

• (Duties are defined by Tomlin to be things due and recover- 
o e by law. The term in its widest signification is hardly less com- 

• nVtiSnlf® taxes. It is applied in its most restricted meaning 

1 ms * and m that sense is nearly the synonym of imposts. 

Import is a duty on imported goods and merchandise. In a larger 

.■^ense n is any tax or imposition. Cowell says it is distinguished from 

cutsom “because custom is rather the profit which the price makes 
on goods shipped out”. 

Excioe is defined to be an inland imposition, sometimes upon the 
consumption of the commodity and sometimes upon the retail sale; 
some imes upon the manufacturer and sometimes upon the vendor.)] 

[See also (1827) 6 Law Ed 678 (685) : 12 Wheaton 419, Brown v. The 

a e of Maryland. (Impost or duty levied for inspection charges is 
-impost or duty/’)] ° 
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instance, in the three Legislative Lists in the Seventh Schedule, the 
■woi rl tax is used in many entries, while the word “fee” is used in 
some other entries. So also, the word “duty” is used in several 
entries, lhus, for instance, List 1 Entries 82, 85, 86,89, 90, 92 and 97 
use the word “taxes.” The word “duties” occurs in Entries 83, 84, 
87 and 88. Entry 96 refers to “fees in respect of any of the matters 
m is List. Similar instances can be given from List 2 and List 3 
In view of the wide definition of the word “tax” in Aet. 366 cl (28)' 
the power to impose a tax will include a power to impose a fee but 
not vice versa, so that if the Legislature has only the power to impose 
a feem regard to a certain matter, a provision imposing a payment 
vhich does not satisfy the test of a “fee” would be ultra vires But 
as already stated, the word “tax” is wide enough to include all forms 
of public charges and hence the provision in this article that no tax 
shall be levied or collected except by authority of law will hold good 
in the case of “fees” also. 2 So also, it is conceived that the prohibi. 
Lon in Art 27 against compelling a person to pay any “taxes,” the 
profits of which are specifically appropriated in payment of expenses 
for the promotion or maintenance of any particular religion or religi¬ 
ous denomination, will also apply to the imposition of a “fee.” 3 



2. 1954 Raj 178 (Pr 5) [AIR V 41 C 54] : ILR (1954) 4 Raj 982, Maha¬ 
raja Shn Umaid Mills Ltd. v. State of Rajasthan. 

[See 1954 SC 282 (295) [AIR V 41 C 68] : 1954 SCR 1005 (SC), The Com¬ 
missioner, Hindu Religious Endowments v. Lalcshmindra Thirtha 
Swaviiar. (In this case, Mukherjea J. delivering the judgment of the 
ourt, after pointing out that the Constitution uses different expres¬ 
sions, like taxes, cesses and fees expresses the doubt whether the ex¬ 
pression ax in this Aiticle is not used in its wider sense as includ- 

mg all other impositions like cesses and fees and that at least seems 
to be the implication of Art. 366 (28).) ] 

l wmfn v 9 ,f n 91 U KB 897 (900) : 127 LT 822 > Attorney-General v. 

me airies. ( Held: Express statutory authority necessary 

for imposition of iee for licence to export milk to another local area). .1 
■ ■ The Question was left open by the Supreme Court in these three 

«o e Ino n ^oo R 1954 SC 282 (SC): AIR 1954 sc 388 (SC) and AIR 1954 
, ^ ^ in wd * c41 the Question as to the difference between 'tax’ 

a " d if 6 , 6 , considered by the Supreme Court. In the first case, it 
was e ^ a the payment under the particular Act was a ‘tax’ and 
n° a fee and was, therefore, beyond the competence of the State 
egis a ure. Hence it was held that it was not necessary to decide 
whether the validity of the contribution was affected by Art. 27. But 
it was held that it was not a contribution levied for fostering any 
particular religion or religious denomination and hence would not be 
hit by Art. 27 even if otherwise it fell within the Article. Hence, the 
question whether Art. 27 would apply to a ‘fee’ did not arise. In the 
second case, the contribution was held to be a ‘fee’ and the law im¬ 
posing it was within the competence of the State Legislature. But there 
v/as no issue about the validity of the imposition under Art. 27. In 
the third case, the contribution was held to be a ‘fee’, but it was held 
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Taxation, as seen in Note 2, is the legal capacity of sovereignty, 
or one of its governmental agents to exact or impose a charge upon 
persons or their property, for the support of Government, and for the 
payment for any other public purposes, which it may constitutionally 
carry out; 4 (see also Art. 2 7, Note 1 where definitions by Cooley and 

that it was not levied for fostering any particular religion or religious 
denomination. 

4. Constitutional Law of the United States by Willis 1936 P 716 

TsTateZ bT (Pr X 0) [AIR V 39] : ILR 31 Pat 493 <*B>. 

01 (Taxes have been defined to mean "burdens or 

charges imposed by the Legislative power upon persons or property 

to raise money for public purposes” (Cooley : Constitutional Limita- 

tions 7th Edn.). They of course differ from "Forced contributions, loans 

and benevolences of arbitrary and tyrannical periods in that they are 

b y authont y of law and by some rule of proportion which is 
intended to insure uniformity of contribution and a just appo. tion- 
ment of the burdens of Government” (Coolev : Taxation)) 
f.Jee (1936) 80 Law Ed 477 (486) : 297 US 1 (61), United States v. Butler 
Gi tax in the general understanding of the term and as used in the 
Federa 1 Constitution, signifies an exaction for the support of t£e 

of I’n!!', m Cann0t Pr ° perly be a P plied to the expropriation 

of money from one group for the benefit of another) 

w h E V 10 \ (m3) 1 292 178 40 (43) ' Magnano Co. v. 

the use k aX f ° r a PUbliC purpo " e or not depends upon 

which is to be made of the revenue derived from the tax and 

he S UUt ' ri0r m0UVe ° r PUlP0Se whicfc may have influenced 
the legislature in passing the act. A tax designed to be expended for a 

P bbC PUrp “ e f c,oes not cease to be one levied for that purpose because 

n, • ® Ct ° f ltnposing a harden upon one class of business enter- 

in such a way as to benefit another class). 

(1920) 253 US 233 (238, 239, 240) : 64 Law Ed 878, Green v. Frazier 

(4th amendment does not contain any specific limitation on power 

to tax mei', J “ haS C ° me t0 be estabIished that the;e is no power 
io tax merely for private purposes.) 

;, 1S ;:; jc t La r A E f 455 (461) : 20 Wal1 655, Savin 9 s an d Loan Association 
Of rZf tox according to Webster's dictionary is a rate or sum 

the the PerS ° n ° r properLy of a citizen by Govt, for 

me use of the nation or the State. 

persons or^monerr ^ Charges lmposeci b y the Legislature upon 

stitutional Limitations,^. m ° ney ^ PU ’° UC PUrP ° SeS “ C °° ley ' s Con - 

the^nu-mose^f 1 PUbUc lm P° E ition, levied by authority of the Govt, for 

operations 5 and a reposed To *“ a11 Us machincry and 

Thc-e nn h uuposed for public purpose. Case law Ref. 

wr;::: r wile? sat is not t iai 2 for pi,bi ; c purpose - 

lone-pr i,,cfi„ , h the tax was to be imposed could no 

in aid o' rrir-it " mS . l ° bave lbis Public character but was purely 
vo n d • ■1 , e . ° r P ersona i objects, the law authorising it was be- 

right. " eS " a U " P07,er and w r as an unauthorised invasion of private 

b ..CM draW “>* *“ “““ «> « to decide what 
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Willoughby are quoted and considered). The essence of taxations 

compulsion i. e. it is imposed under statutory power without the tax. 
payers’ consent. 5 

The taxing power of the State may manifest itself in three diffe¬ 
rent forms known respectively as special assessments, fees and taxes 5 . 
Thus, there is no generic difference between a tax and a fee. 7 


]>ut the C onstitution makes a distinction between the two for legisla¬ 
te e purposes and while some of the entries in the Legislative Lists 
refer to taxes, some others refer to "fees. 8 ” Hence, where the 
Legislature has only the power to impose a fee, it becomes necessary 
to distinguish a fee from a tax and see whether the charge that is 
lc\ied is really a tax or a fee. 0 This question as to the difference 
between a tax and a fee was considered by the Supreme Court in 
certain recent decisions. 10 In all of them, the judgment of the 


5. (1933) 102 LJ PC 17 (20) : 1933 App Cas 168, Lower Mainland Dairy, 
etc. v. Crystal Dairy Ltd. 

6 1954 SC 282 (296) [AIR V 41 C 68] : 1954 SCR 1005 (SC), The Com¬ 
missioner, Hindu Religious Endowments v. Lakshmindra Thirtha 
Swamiar. (Seligman’s Essays on Taxation, P. 406, Ref. to.) 

7. 1954 SC 400 (403) [AIR V 41 C 96] : ILR (1954) Cut 334 : 1954 SCR 
1046 (SC), Sri Jagannath Ramanuj Das v. State of Orissa. 

1954 SC 388 (395) (Pr 22) [AIR V 41 C 93] : 1954 SCR 1055 (SC), Ratilal 
v. State of Bombay. 

1954 SC 282 (298) [AIR V 41 C 68] : 1954 SCR 1005 (SC), The Com¬ 
missioner , Hindu Religious Endowments v. Lakshmindra Thirtha 
Swamiar. 


8. 1954 SC 388 (395) [AIR V 41 C 93] : 1954 SCR 1055 (SC), Ratilal v. 
State of Bombay. 

1954 SC 282 (295) [AIR V 41 C 63] : 1954 SCR 1005 (SC), The Commis¬ 
sioner Hindu Religious Endowments v. Lakshmindra Thirtha 
Swamiar. 

1954 Raj 178 (Prs 12, 13) [AIR V 41 C 54] : ILR (1954) 4 Raj 982. 
Maharaja Shri Umaid Mills Ltd. v. State of Rajasthan. (It cannot 
be said that where fees are prescribed by an Act of Parliament or 
Central Legislature the distinction between fees and taxes is immate¬ 
rial and all fees prescribed by a Central Act must be held to be taxes 
pure and simple — The distinction between tax and fee is recognised 
even in regard to the legislative power of Parliament). 

V. See 1955 Orissa 175 (177) [ CS) AIR V 42 C 48] : ILR (1955) Cut 181 
(DB), Chintamoni Sahu v. Cuttak Municipality. (Orissa Municipal 
Act (23 of 1950) S. 290 — Power of Municipal Council under S. 290 to 
charge licence fees cannot be used for taxation. The total fees charged 
by the Council should not be much in excess of what the duties and 
responsibilities cast upon them and their staff in connection with the 
licences cost them). 

10. 1954 SC 400 (403) (Pr 9) [AIR V 41 C 96] : 1954 SCR 1046 : ILR 
(1954) Cut 334 (SC), Sliri Jagannath v. State of Orissa. (On appeal 
from AIR 1950 Orissa 47). 

1954 SC 388 (395) [AIR V 41 C 93] : 1954 SCR 1055 (SC), Ratilal V 
State of Bombay. (Confirming on this point, on appeal, AIR 1953 Bom 
242). 
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' ™ Pre r,f° Utl T '', 8liVerCd by E ' K "“““***• J.. as he thee was 
hough the question has been elaborately discussed in Commissioner 

m„du ltd,,,ous Endowments, Madras y. Sri LahhmMra Thirlha 

'iZTsi'als af O !° 6 "T** ft ° m S '' ri Ja « m,Mh 

wh“ I 1MS ' b ° «“ W “ * ** ”■> - «»' 

This question has boon elaborately discussed in our judgment 

111 f ad ; aS appCal to above and it is not necessity to 

repeat the discussions over again. As has been pointed out in'the 

Madras appeal, there is no generic difference between a tax and a 

tee and both are different forms in which the taxing power of a 

Stale manifests itself. Our Constitution, however, has made a 

distinction between a tax and a fee for legislative purposes and 

Mtnle there are various entries in the three lists with regard to 

various forms of taxation, there is an entry at (he end of each one 

of these lists as regards fees which could be levied in respect of 

every one of the matters that are included therein. A tax i a 

undoubtedly in the nature of a compulsory exaction of money by 

a public authority for public purposes, the payment of which is 

enforced by law. But the essential thing in a tax is that the 

imposition is made for public purposes to meet the general expenses 

of the State without reference to any special benefit to be conferred 

upon the payers of the tax. The taxes collected are all merged in 

the general revenue of the State to be applied for general public 

which e thet US ’ W a C ° mm0n b,mlC11 a,Kl thc on, - v return 
v, hich the tax-payer gets is thc participation in the common 

-ehts of the State. Fees, on the other hand, are payZffs 

primarily m the public interest but for some special service 

iende-ed or some special work done for thc benefit of those from 

™ d —• TllUS ’ *« there is always an 
are thus G 'se”r T° " 1kI ‘ 13 a, «ent in a tax. Two elements 
fee In theT ’I ° ' * hftt a payment be regarded as a 

Zvices wfi^t i? aCC ’i- t milSt b ° 1CYied iu consideration of certain 
- " uch the ind ividuals accepted either willingly or unwill- 

W A —- "" ~ I 


Commissioner, Hindu l C 98 i : 1954 SCR 1005 (sc> - The 

Thirtha Swaniiar con ™ Endowments v . Lakshmindra 

^ l 41 C 68] : 1954 SCR 1005 (SC). 

(SC) IR V 41 c 96] : 1954 SCR 1043 : ILR (1954) Cut 334 

'sstmssjs, l z „ v z ' <db i r M 

5ZZ sss XrSTnZ? Iut ” 

meant for the benefit of thr^ g ° 6S t0 the District fund which is 

Licence fee J th eref Z a ta^. ] COmmUnit ^ of District - 
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iflgly. But this by itself is not enough to make the imposition a 

fee, if the payments demanded for rendering of such services are 

not set apart or specifically appropriated for that purpose but are 

merged in the general revenue of the State to be spent for general 
public purposes.” 

For further authorities which explain the difference between tax 
and fee on similar lines, see the undermentioned cases. 13 

13 1951 Orissa 1 (5) (Pr 13) [AIR V 38 C 1] : 52 Cri L Jour 43 (SB), 
Rama Chandra v. Dist. Board Ganjam. (Section 166 of the Madras 
Local Boards Act (14 of 1920) is a provision dealing with ‘fees’ and not 
with ‘taxes’). 

1955 Orissa 175 (177) (Pr 6) [AIR V 42 C 48] : ELR (1955) Cut 181 (DB), 
Cliintamoni Sahu v. Cuttack Municipality. (Orissa Municipal Act 
(23 of 1950) S. 290 — Licence fees under, should reasonably cover the 
cost of the special services necessitated by the duties and responsibili¬ 
ties imposed on the Council in respect of the supervision and regula¬ 
tion of places for which a licence is taken. They are intended to be 
a compensation to the Municipality for the expenses incurred in the 
issue of licences and the general regulation of trades which are 
licensed). 

1954 All 675 (680) [AIR V 41 C 270], Lala Raj Kishore v. Dist. Board 
oj Seharanpur. (Fee levied under bye laws of Dist. Board for licence 
lor working factory held to be a 'tax’ as the amount was not fixed with 
the object of meeting merely the expenses of regulating the trade or 
of meeting the expenses that became necessary by virtue of the framing 

of the bye laws but the fee was fixed with a view to enhance the 
general revenues of the Dist. Board). 

1954 Mad 621 (633) (Pr 35) [AIR V 41 C 221] (DB), Kutti Keya v. The 
State. (Distinction between tax and fee — Fee is charged for services 
rendered (e.g.) licensing fees — Although the levy was only on a sec¬ 
tion of the public and although it was put in a separate fund and not 
in the consolidated fund of the State it was held to be a tax and not 
a service charge. It was not a levy for any service rendered but only 
for raising funds for constructing a market. Att. Gen. jor British 
Columbia v. Esquimau & Nanaimo Ry. Co. 1950 App Cas 87, Foil.) 

1954 Raj 178 (185) (Pr 15) [AIR V 41 C 54] : ILR (1954) 4 Raj 982 (DB), 
Maharaja Shri Umaid Mills Ltd. v. State oj Rajasthan. (Fees levied 
under S. 6, Factories Act are not imposed for raising general revenues 

and are ‘fees’ and not taxes. It is not a ‘tax’ on a trade within mean¬ 
ing of Art. 276). 

1954 Trav-Co 504 (507) (Pr 5) [AIR V 41 C 173] : ILR (1954) Trav-Co 
806 (DB), Narayana Pillai v. The State oj Travancore-Cochin. (A 
licence fee must be commensurate with expenditure necessary for 
administering licensing department. — ‘Tax’ cannot be imposed in 
guise of license fee — AIR 1930 Mad 55, AIR 1931 Mad 497, AIR 1952 
Mad 313, AIR 1953 Bom 242, Rel. on.) 

60 CLR 263 (276), Matthews v. Chicory Marketing Board. (Taken from 
AIR 1954 SC 2S2 (295) (SC) — Latham C. J ., of High Court of 
Australia defined a ‘tax’ as follows — “A tax is a compulsory exaction 
of money by public authority for public purposes enforceable by law 
and is not a payment for services rendered ”. According to the 
Supreme Court in AIR 1954 SC 282 (295) (SC), this definition brings 
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Applying the above tests, it was held by the Supreme Court in 
Shri Jagannath Ramanuj Das v. Slate of Orissa ,« that the 
contribution levied under Sec. 49 of the Orissa Hindu Religious 
Endowments Act (4 of 1939), was a fee and not a tax. The payment 
was demanded only for the purpose of meeting the expenses of the 
Commissioner and his office which was the machinery set up for due 
administration of the affairs of the religious institution, the collec¬ 
tions made were not merged in the general public revenue and were 
not appropriated in the manner laid down for appropriation of 
expenses for other public purposes. They went to constitute a fund 
contemplated by Sec. 50 of the Act to which also the Provincial 
Government contributed both by way of loan and grant and which 
■was specifically set apart for the rendering of services involved in 
cairying out the provisions of the Act. On a similar reasoning it was 
held by the Supreme Court in Ratilal v. Stale of Bombay}* that the 
contribution levied under Sec. 58 of the Bombay Public Trusts Act, 
1950, was not a tax but a fee and as such, was within the legislative 
competence of the State Legislature under List 3, Entry 47. But 
in Commissioner , Hindu Religious Endowments , Madras v. Sri 

out the essential characteristics of a tax as distinguished from other 
torms of imposition which in a general sense are included in it) 
fSee also (1932) 101 LJ KB 478 (480, 484, : (1932) 2 KB 197,' China 
. avigation Co. v. Att.-Gensral (There is no legal duty on the Crown 
to offer by its military forces protection for British ship in foreign 
ports against danger anticipated from piracy. The matter is one for 
the uncontrolled discretion of the King as head of the army, if ship¬ 
owners require such protection they must pay for it if the Crown re¬ 
quires them so to pay. Such payment when made is sanctioned and 
controlled by Parliament in the Appropriation Act under the system 

189nr° Priati ° nS in aid Under thC PUbliC Accounts and Charges Act 

ISee however 1939 PC 36 (38) [AIR V 26] (PC), George Wadeem Shan- 
held ,’h L °?r Mainland Dair y Products Board. (In this case, it was 

fees e lllTJ? f ° r licences - U was no Ejection that the 

the io”ai rpcmi t- n order either t0 defray the costs of administering 

or tor V 0 lnC, ' e “ e lhe e '” ral 01 Province 

1950 Orissa 47 ^ as polnted out by ^drasimham, J„ in AIR 

wording of the mrH ! S decisl0n must be deemed to be based on the 
tion in if ' cuar Constitutional provision which was in ques- 

18G7 ‘ 9 m S ‘ 92 0f the British America Act 

Zenve ^ ^ ° ther licences in order to the raising of 

done by Dar J in AIR cannot be drawn from this case as was 

be ‘fees' though levfed Sc th^ 156 <166> that liC6nCe fees W ° Uld stm 

venues of the State a! th purpose of increasing the general re- 

under the decisions of'Ihe Sunr^ SUCh * ^ W ° Uld BOt be g °° d laW 
14 1 QS 21 oo Ann th Supreme Court referred to above). ] 

(1954) Cut 334 (SC). ^ ^ V 41 C 96] : 1954 SCR 1046 : ILR 

1j. 1954 sc 388 (39a) (P r 22) [AIR V 41 C 93] : 1954 SCR 1055 (SC). 
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Lahshmindra Thirtha Swamiar , 18 the Supreme Court found that the 
contribution levied under Sec. 76 of the Madras Hindu Religious and 
Charitable Endowments Act (19 of 1951) was a tax and not a fee 
and as such, was beyond the competence of the Madras State 
Legislature. In arriving at its conclusion, the Supreme Court found 
that although the impugned section spoke definitely of the contribu¬ 
tion being levied in respect of the services rendered by Government 
there was total absence of any correlation between the expenses 
incurred by the Government to the amount raised by contribution. 
The Supreme Court observed as follows on this point : 

“But the material fact which negatives the theory of fees in 
the present case is that the money raised by levy of the contribution 
is not earmarked or specified for defraying the expenses that the 
Government has to incur in performing the services. All the 
collections go to the Consolidated Fund of the State and all the 
expenses have to be met not out of these collections but out of the 
general revenues by a proper method of appropriation as is done 
in case of other Government expenses. That in itself might not be 
conclusive, but in this case there is total absence of any correlation 
between the expenses incurred by the Government and the amount 
raised by contribution under the provision of Sec. 76 and in thes G 
circumstances the theory of a return or counter-payment or quid 
pro quo cannot have any possible application to this case.” 

It has been stated above that the distinguishing feature of a fee 
as contrasted with a tax is that a fee is levied for the purpose of 
meeting the expenses of the special service rendered by tho 
Government, and not to augment the general revenue of tho State. 
This statement requires a little modification as a fee may also be 
levied for a privilege conferred upon a person, as a fee for a licence. 
In such a case, the fee is charged for the benefit conferred by the 
State. Thus, a fee may be stated to be a levy for a service rendered 
or a special benefit conferred. In either case, there is an element 
of special quid pro quo in a fee which is not present in a tax. In 
other words, a tax is levied as a part of a common burden, while 
a fee is a payment for a special benefit or privilege. 17 In Commissioner 
Hindu Religious Endowments , Madras v. Sri Lahshmindra Thirtha 
Swamiar, 18 the Supreme Court observed as follows : 

“The distinction between a tax and a fee lies primarily in 
the fact that a tax is levied as a part of a common burdeD, while a 
fee is a payment for a special benefit or privilege. Fees confer a 

16. 1954 SC 2C2 (296) (Pr 49) [AIR V 41 C 68] : 1954 SCR 1005 (SC). 

17. 1954 SC 282 (295) (Pr 45) [AIR V 41 C 68] : 1954 SCR 1005 (SC). 
Commissioner Hindu Religious Endowments, Madras v. Sri Lahsh¬ 
mindra Thirtha Swamiar. 

18. 1954 SC 282 [AIR V 41 C 68] : 1954 SCR 1005 (SC). 
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special capacity, although the special advantage, as for example in 

the case of registration fees for documents or marriage licences, is 

secondary to the primary motive of regulation in the public 

interest: vide Findlay Shirras on Science of Public Finance 

Vol. I, page 202. Public interest seems to be at the basis of all 

impositions, but in a fee it is some special benefit which the 

individual receives. As Seligman says, it is the special benefit 

accruing to the individual which is the reason for payment in the 

case of fees; in the case of a tax, the particular advantage if it 

exists at all is an incidental result of State action : vide Seligman’s 
Essays on Taxation, p. 408 .” 

The fact that a fee may be charged for a service rendered or a 
privilege conferred is indicated also by the provisions of A nr. 110, 
cl. (2), which shows that ordinarily fees are charged for licences granted 
for services rendered. w (For similar provisions, see 117 ('•">) 

Abt. 199 (2) and Art. 207 (2).) 

Although a contribution may be called a fee, it mav in fact bo 

a tax in the narrower sense of the term, where the proceeds of the 

levy are intended primarily to increase the general revenues of the 

btate. Thus if court-fees arc added to the general revenue, they 
will bo a tax. 21 

The licence foe charged for motor vehicles is also often only a 

tax. In regard to such licence fees, the Supreme Court has observed:** 

Here tho costs incurred by the Government in maintaining 

an office or bureau for tho granting of licences may be very small 

and the amount of imposition that is levied is based really not 

upon the costs incurred by tho Government but upon the benefit 

that the individual receives. In such cases, according to all the 

writers on public finance, the tax element is predominant : vide 

Seligman’s Essays on Taxation, page 100, and if the money paid 

by licence-holders goes, for tho upkeep of roads and other matters 

o general public utility, the licence fee cannot but be regarded as 
a tax. ° 

The element of compulsion or coerciveness is common both to a 
tax and a fee and does not afford a distinguishing mark for 
ascert aining the nature of a lev y from tho point of view of its being 

19 sion!r ^ll ( ~ V 41 ° 68] : 1954 SCR 1005 (SC), Commis- 
TnZnaZmiar 3tOUS ' as v. LaksHmintra 

H~ siH-—-— 4 RaJ 982 <DB " 
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a- tax or a fee. -3 The fact that a person ig not under any obligation 
to seek the licence or the service for which fee is charged does not 
make the fee a voluntary payment, just as a house tax or a land tax 
cannot be said to be a voluntary payment because the incidence 
of the tax only falls on those having a house or a land. Compulsion 
lies in the fact that payment is enforceable by law against a man in 
spite of his unwillingness or want of consent, and this element is 
present in taxes as well as fee 3 . 2i 

Ordinarily, fees are uniform and are not graded according to 
the capacity of a person to pay, while a tax is generally graded. 
But this is not a conclusive test of distinction between a fee and 
a tax. 25 

Where a fee is levied for a service rendered by Government, it 
is not necessary that the service must have been asked for, or must 
be accepted willingly, by the person to whom it is rendered. Even 
if the service is something forced on him or imposed on him and a 
contribution is levied to meet the expenses of the service, the 
contribution would be a fee. 20 

Reference has already been made to the fact that the Constitution 
although it uses the expression tax in its broad and comprehensive 
sense as including all public charges, yet draws a distinction between 
a tax and a fee, for legislative purposes. Article 277 also mentions 
taxes and fees separately. Under Art. 110, cl. (2), a bill merely 
providing for the imposition of fines or pecuniary penalties or 

23. 1954 SC 282 (295) [AIR V 41 C 68J : 1954 SCR 1005 (SC), Commis¬ 
sioner, Hindu Religious Endowments Madras v. Lakshmindra 

Thirtha Swamiar . 

24. 1954 SC 282 (295) [AIR V 41 C 68] : 1954 SCR 1005 (SC), Commis¬ 
sioner, Hindu Religious Endowments Madras v. Lakshmindra 

Thirtha Swamiar . 

25. 1954 SC 400 (403) [AIR V 41 C 96] : ILR (1954) Cut 334 : 1954 SCR 
1946 (SC), Sri Jaganath v. State of Orissa. 

1954 SC 282 (295, 293) [AIR V 41 C 68] : 1954 SCR 1005 (SC), Commis¬ 
sioner, Hindu Religious Endowments Madras v. Lakshmindra 

Thirtha Swamiar. (Ordinarily fees are uniform and no account is 
taken of the varying abilities of different recipients to pay, vide Lutz 
on “Public Finance" P. 215—These are undoubtedly some of the general 
characteristics but as there may be various kinds of fees, it is not pos¬ 
sible to formulate a definition that would be applicable to all cases.) 

26. 1954 SC 282 (296) [AIR V 41 C 68] : 1954 SCR 1005 (SC), Commis¬ 
sioner, Hindu Religious Endowments Madras v. Sri Lakshmindra 
Thirtha Swamiar. (In the present day concept of a State, it cannot 
be said that services could be rendered by the State only at the re¬ 
quest of those who require these services. If in the larger interest of 
the public, a State considers it desirable that some special sendee 
should be done for certain people, the people must accept these servi¬ 
ces, whether willing or not : vide Findlay Shirras on “Science of Public 
Finance". Vol. I P. 202). 
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payment of fees for licences or fees for services rendered is excluded 
from the definition of a Money Bill. There is a similar provision in 
Art. 199 which relates to money bills in State Legislatures. But, as 
pointed out in the commentary on Art. 110, this circumstance alone 
is no indication that a fee is excluded from the meaning of ‘tax’ for 
the purpose of Art. 265 or 27. In this connection, liberty is taken 
to point out, with respect, the slight inaccuracy that has, due to 
an obvious oversight, crept into the judgment of the Supreme Court 
in Commissioner, Hindu Religious Endowments Madras v. Sri 
Lakshmmdra Thirtha Swamiar , 27 which inaccuracy is also repeated 
in the judgment of the Supreme Court in Ratilal v. State of 
Bombay. 1 * It is said in these judgments that a Bill would not be 
a Money Bill by reason only that it provides for the imposition of 
fines or for the demand or payment of fees for licences or fees for 
services rendered, whereas a Bill dealing with imposition for regulation 
of a tax will always be reckoned as a Money Bill. The statement 
that a Bill providing for the imposition of tax will always be a 
Money Bill is not correct, as a Bill providing for the imposition, etc., 
of local taxes, that- is, of any tax by any local authority or body for 
local purposes is also excluded from the definition of a Money Bill 
under the above provisions. Under Art. 36G, cl. (28), ‘tax’ will 
include local taxes also. Hence, it would appear that from the 

mero fact that a Bill for the levy of fees for licences or services 
rendered has been excluded from the definition of a Money Bill it 
cannot be argued that the Constitution treats fee as not included iu 
tax . In fact, the contrary is the indication in Art. 866, cl (28) 

Where the provision imposing what purports to be a fee is 
impugned as being ultra vires on the ground that the imposition is 
in reality a tax which the Legislature is not competent to levy the 
burden of proving that the contribution levied is a tax and not a fee 
is on the party impugning the validity of the levy. 29 But where 
definite facts are alleged in an affidavit by a party impugning a levy 
which show that the payment is not a fee but a tax as there is no 
correlation between the amount levied and any services rendered in 

to refute ° f ^ Uxing authorit y wiI1 not be sufficient 

to refute the allegations and to establish the required nexus. 30 

28. ' Ifl54 SC 388 (395) (Pr r 22) ^ Z ° ^ '' 1954 SCR ^ 

29. 1954 All 675 (Pr 10) [Im J! 1 = 1954 SCR 1055 (SC) - 

Dist. Board o, SeLran^ V 41 ° 2701 <DB) ’ Kishore * 

rational nexus between the D ™ Cann0t aCCept that there is a 

the same are vei effise to elTl ** “ d the expenses ’ and 

authority says that it is co T f her because the Board, the levying 
would amount to accepting the ^ t^Boar* “ 

l.Ind. Con. S.F. 53. 
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Where the Legislature has the power to impose a tax, the fact 
that it imposes what purports to be a fee but which really is not a 
fee but a tax will not affect the validity of the imposition. 31 As already 
stated, where the Legislature has the power to impose a tax, the 
power will include a power to levy a fee instead of a tax, as ‘tax* aa 
defined under Art. 866, cl. 28, has a comprehensive connotation so 
as to cover all forms of public charges. 

As stated already, the taxing power of the State may manifest 
itself in three different forms known respectively as special assessments,, 
fees and taxes. A cess is a special assessment. A cess is a tax levied 
for a specific purpose, often with a prefixed word defining the object, 
such as irrigation cess, etc. 33 

5. Authority of law.—This article enacts the general principle 
that no tax will be levied except under the authority of law. 1 This is 


Where definite facts have been asserted in the affidavit filed by the 
petitioners along with the petitions, which have given the approximate 
amount of money recovered as the licence fee by the Board every year, 
and it is also said that not a single officer of the Board visited or 
inspected any of the factories belonging to the petitioners and to¬ 
others, nor has the District Board spent anything on the working of 
the bye-law under which the licences had been issued, and there is a 
clear assertion that there has been no increase in the staff of the 
Public Health Department at all since the introduction of the bye-law 
and no special staff has been employed by the Board for the purpose 
of regulating the petitioners’ trades, nor has any additional expendi¬ 
ture been incurred due to the enforcement of these bye-laws, in con-' 
troverting these assertions, the Board should file their accounts. 

Mere extracts from the account-books typed on separate sheets of 
paper which are not even copies of the account books cannot be of any 
possible assistance. The omission of the District Board to file the 
account books, in spite of an opportunity being given to it, goes against 
the District Board, and this fact can be taken into consideration in 
coming to a conclusion on the facts that have to be decided in the 
case.) 

31. 1954 Trav-Co 504 (507) (Pr 5) [AIR V 41 C 176] : ILR (1954) Trav-Ca 
806 (DB), Narayana Pillai v. State of Trav-Cochin. (A Legislature 
entitled to impose a tax either directly or by delegated legislation may 
impose it, by whatever name it may be called. The circumstance that 
a particular impost is called a licence fee will not conclude the matter. 
If the impost is authorised the nomenclature given to it as a licence 
fee will not affect its validity.) 

32. 1954 Madh-B 196 (201) (Pr 15) [AIR V 41 C 87] (DB), Gwalior Sugar 
Co. Ltd . v. State of Madhya Bharat. 

1942 All 156 (136, 167) [AIR V 29] : 43 Cri L Jour 674, Emperor v- 
Munna Lai. 

Article 265 — Note 5 

1. 1954 Cal 271 (274) [AIR V 41 C 98], Amarendra Narayan Roy v. 
Commr. of Income-tax, West Bengal. 

[See 1954 Raj 178 (Pr7) [AIR V 41 C 54] : ILR (1954) 4 Raj 982. Maharaja 
Shri Umaid Mills Ltd . v. State of Rajasthan. (Licence fees for factories 
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a pnnci pl e recognized in all democratic countries. Even in England 

which has not a written constitution, the established principle is that 

express statutory authority is necessary for the imposition of taxes a 

As seen in Note 2, this principle dates from the Magna Carta in 

England. Reference may also be made to the general principle of 

BnEsh jurisprudence that no member of the Executive can interfere 

with the liberty or property of a British subject except on the 

condition that he can support the legality of his action before a 
Court of justice. 

This article is analogous to Arts. 21 and 31. Under Art 21 
no person shall be deprived of his life or personal liberty except 
according to procedure established by law. Under Art. 31, cl (l) no 
person shall be deprived of his property save by authority of law.’ 

The word “law” has the same meaning in this article as it 
has in Arts. 21 and 31, and refers to statutory law. (See Art. 21, 

Note 8 and Art. 31, Note 5). This means that unless there is 
express legislative provision for the imposition of a tax, the tax 

cannot be levied. 4 Mere executive orders will not amount to “law” 
within the meaning of this article. 5 


J.y’ ie Ra1ast d ha r n Sll sS fT a< ^° rding to hors * P°wer & men employed 

•ie' Taw r b ehSd St if“ ^ Whether taX ° r 

2 VoT2r p ry 332 LaWS ° f EnEland ' <HailSham Editi0n) - 6 - PP- 452, 453; 
In England, taxes are made payable In two different ways i e either bv 

zrrr”“ t * t Fin ““ Act or wh«h 

r wr: 

S2MS am ‘I^T’au XT’*' 

Scottish Milk Marketing Board, at Is a souna „ ‘ v ' 

*T^T,a a X" 8 stat , ute X lmpo “* ■*“* SPSS'S 

r e * ““ 

ir>ee (1922) 91 LJ KB 897 (900) • 37 ltr him „ 

Wilts United Dairies iimnncin ' V,. ™ 884, Attorne y-General v. 
is required.) ] ' (Imposltlon of “cence fee - Statutory authority 

X inTL7 V 18] (PC) ’ E3hU *”* v - °ffl cer Administer. 

9 60 COB) ^ZTse l ph v T ,!/ZxT l r m V 40 C 50] : ™ d»52) Trav-Co 

5. 1954 Madh-B 193 (200 2 oTTp C ™ miSSi0ner - 

Sugar Co. Ltd. v. State'of MaaZ 1, ® V 41 C 87] (DB) - Gwalior 

that it is enforceable in the Courts TT' <The essence of the Ew is 

rejected by the Courts as unceSk' Si T ?°\ ° f being 

not be a valid criterion fnr ' . Th element 01 compulsion can- 

order and a decision taken for a^mmlTrlu ^ “ executive 

^ such cannot by that enforceme^Ti VC , purposes and ^forced 
and effect of law) 1 becoi ne a law or acquire the force 
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A mere resolution of a House of the Legilsature will not be a 

law so as to justify the imposition of a tax. 6 (See also Art. 105, 
Note 7.) 

Rules framed under statutory authority and having the force of 
law are 1 law” for the purpose of this article. 7 

It is not necessary that the taxing clauses of a statute relating 
to a particular matter must be embodied in a separate enactment 
and must not form part of the same statute along with other 
provisions unconnected with the taxation. 8 

The “law” imposing a tax must be a valid law. 9 (See also 
Art. 21, Note 8 and Art. 31, Note 5). 

Thus, the law imposing a tax may be impugned as being beyond 
the legislative powers of the particular Legislature by which it was 

1954 Raj 162 (Pr 11) [AIR V 41 C 49] : ILR (1953) 3 Raj 664 (DB), 
Somath Mai v. State of Rajasthan. (Fact that the order of the Ruler 
was not published in the official gazette as usual in the case of laws 
was held to indicate that it was only an executive order, even assuming 
that he had absolute legislative power also.) 

1953 Raj 180 (181) (Pr 3) [AIR V 40 C 63] : ILR (1953) 3 Raj 52 (DB), 
Bhanwarlal v. Rajasthan State. (Entertainment tax levied by Muni¬ 
cipal Board on cinema patrons collected and paid by cinema owner-Tax 

levied with the sanction of Govt, granted before Constitution_But no 

authority of law — Held whatever may be position prior to Constitution 
authority of law was necessary for continuing to levy the tax.) 

1953 Trav-Co 146 (155) (Pr 26) [AIR V 40 C 50] : ILR (1952) Trav-Co 
960 (DB), Joseph v. Asst. Excise Commissioner. (The ‘law’ under 
this Article is statute law, i.e., an Act of the Legislature. A law autho¬ 
rising the levy of a tax must be made by the legislature and cannot be 

made by executive action : Attorney-General v. Wilts United Dairies 
(1922) 91 LJ KB 897, ReL on.) 

6 . (1913) 1 Ch 57 (84, 85) : 82 LJ Ch 124, Bowles v. Bank of England 
(Resolution of Committee of House of Commons for Ways and Means 

assenting to income-tax at a certain rate for the ensuing financial 
year, does not either per se or after adoption by the House of Commons 
authorize the Crown to levy on the subject the tax so assented to 
before the tax has been actually imposed by Act of Parliament.) 

[See also (1884) 12 QBD 271 (274) : 53 LJ QB 209, Bradlaugh v. Gossett. 
(1839) 112 ER 1112 (1153, 1154) : 8 LJ QB 294, Stockdale v. Hansard ]. 

7. 1954 Raj 178 (Pr 14) [AIR V 41 C 54] : ILR (1954) 4 Raj 982 (DB), 
Maharaja Shri Umaid Mills v. State of Rajasthan. (Licence fees for 
factories levied under Rules under Factories Act have the “authority 
of law”.) 

1954 Trav-Co 504 (511) (Pr 11) [AIR V 41 C 176] : ILR (1954) Trav-Co 
803 (DB), Narayana Pillai v. State of Travancore-Cochin. 

8. 1942 All 156 (162) [AIR V 29] : 43 Cri L Jour 674, Emperor v. Munna - 
Lai. 

9. 1955 SC 661 (669) [ (S) AIR V 42 C 101] : (1955) 2 SCR 603 (SC), 

Bengal Immunity Co. v. State of Bihar. 

1955 Mys 49 (58) (Pr 27) [AIR V 42 C 20] : ILR (1955) Mys 20 (DB), 

City Tobacco Mart v. Income-tax Officer. 
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passed, according to the allocation of legislative topics under the 

Legislative Lists, in the Seventh Schedule. 10 Similarly, the law 

imposing a tax may bo impugned as contravening the equality clause 

in the Constitution, Art. 14 (see Note 7 and Art. 14, Note 17) or 

other provisions relating to Fundamental Rights (see Notes 6 and 7). 

So also, a taxing law must comply with other constitutional provisions 

as, for example, Art. 28G. In the case of State laws imposing taxation, 

there must be sufficient territorial nexus between the State and the 

person, object or transaction taxed. 11 (See also Art. 245, Note 15 (bb) 
and Art. 28G, Note 6.) 

But where the validity of a taxing statute is questioned in 

Courts, every presumption should be made in its favour. Only clear 

and demonstrated usurpation of power will authorise judicial inter. 

ference with legislative action. 11 For a discussion of the general 

principles relating to the questioning of the validity of legislative 
enactments, see Art. 245, Note 16. 


But as it is the general principle of constitutional law that the 
wisdom or the justice of a le gislative measure, which is otherwise 

10. 1952 Pat 359 (365) (Pr 15) [AIR V 33] : ILR 31 Pat 493 (SB), Atma 

Ram v. State oj Bihar. (Where vires of Statute is being assailed as 

being beyond legislative competency of State legislature, rules made 

under the taxing Act can be called in aid in order to understand the 

scheme and purpose of the legislation : Ex parte wier; (1871) 6 Ch Apo 
875, AIR 1952 Pat 106, Ref.) 

[See 19o4 SC 282 (296) [AIR V 41 C 68] : 1954 SCR 1005 (SC), The 
Commissioner, Hindu Religious Endowments v. Lxkshmindra Tl'iirtha 
Swamiar. (In this case, the contribution imposed by S. 76 of the Mad¬ 
ras Hindu Religious and Charitable Endowments Act, 1951, was held 

to be a ‘tax’ and not a ‘fee’ and hence beyond the competence of the 
Madras State Legislature.)] 

1 !r>o 54 PUnJ 264 <267) (Pr 10) [AIR V 41 c 129 J : HJt (1955) Punj 58 
(DB), Surrendara Transport and Engineering Co. Ltd. v. State o/ Pun- 

jab (In order to decide whether a tax has been lawfully imposed by 
a btate, it is necessary to enquire— 

(1) whether it was enacted for the purposes of the State* 

(2) whether the tax falls within the description of taxation set out 
in an entry of the State List; 

or " h ^ ther the person > property or business to be taxed is within 

fn soc * a e the State, or in other words, whether there is a 

oufflcient territorial connection between the object to be taxed and 
the taxing State; and 

, ^ there ^ an ything in the Constitution or in any other 

‘ 0i e lme bein 2 tn force to indicate that the tax is not valid.) 

“ NRC (USA) [AIR V 42J : 98 Law Ed 744 (748), 

-lpfinit ° V State Maryland. (Due process requires some 

- e ink, some minimum connection, between a State and the 

person, property or transaction it seeks to tax - Compelling collection 

; io i at m ° f a USC taX ° n 3 °° dS by n on-resident vendor held to be 
violative of due process clause.)] 

32. (1920) 64 Law Ed 878 (881) ; 253 


US 233 (239), Green v. Frazier. 



Article 265 

Note 5 
Pt. 13 


POWER OF TAXATION 

constitutionally valid, cannot be questioned in a court of law, a tax 

imposed by a valid statute cannot be questioned in a court of law 
as excessive, unjust or oppressive. 13 

1371954 Punj 264 (267) (Pr~ 12) [AIR V 41 C 129] : ILR7l955) Punj 58 
(DB), Surrendara Transport and Engineering Co. Ltd. v. State of Pun¬ 
jab. (The mode, form and extent of taxation are limited only by the 
provisions of the Constitution and the wisdom of the Legislature. 
The rate at which a particular tax ought to be imposed can obviously 
be determined by the appropriate legislative authority and it is for 
the authority alone to decide what relation if any the tax should bear 
to the degree of benefit received by the tax-payer. The authority 
may charge a nominal tax, and encourage a particular class of tran¬ 
sactions; it may charge a small tax and restrict the number of tran¬ 
sactions; it may charge a heavy tax and prevent the transactions 
altogether. If the tax is otherwise valid, the mere fact that the State 
has decided to charge a heavy tax when it could as easily have charg¬ 
ed a lighter one would not detract from the validity of the tax.) 

1952 Mad 395 (405) [AIR V 39 C 105/35] : ILR (1952) Mad 933 (DB), 
Ananthakrishnan v. State of Madras. (Per Venkatarama Ayyar J.: 
The right to levy tax is an incident of sovereignty and the legislatures 
as sovereign bodies have plenary powers of taxation subject only to 
such limitations as may be prescribed by the Constitution.) 

(1920) 253 US 233 (239, 240) : 64 Law Ed 878, Green v. Frazier. 

(1911) 55 Law Ed 389 (419, 420) : 220 US 107, Flint v. Flint Tracey Co. 
(When the sovereign authority has exercised the authority to tax a 
legitimate subject of taxation as an exercise of a franchise or privi¬ 
lege it is no objection that the measure of taxation is found in the 
income produced in part from property which of itself considered is 

non-taxable. 

The right to select the measure and object of taxation devolves 

upon the Congress, and not upon the Courts, and such selections are 

valid unless constitutional limitations are overstepped. It is no part of 

the function of a Court to inquire into the reasonableness of the 

excise, either as respected the amount or the property upon which it 
is imposed.) 

(1904) 195 US 27 (55, 60, 62, 63) : 49 Law Ed 78, McCary v. United States. 
(Excise which does not conflict with any express limitation of the 
Federal Constitution cannot be held invalid because the Court may 
deem the rate of taxation too high. 

The excise on artificially coloured oleomargarine, imposed by the 
Act of August 2, 1886 as amended by the Act of May 5 of 1902 does not 
infringe the constitutional guarantee of due process of law because 
the effect of the tax may be to suppress the manufacture of the article. 

The motives or purposes of congress in enacting the tax imposed 
are not open to inquiry in considering the power of that body to enact 
such legislation.) 

(1901) 181 US 324 (329) : 45 Law Ed 879, French v. Barber Asphalt 
Paving Co. (Apportionment of entire cost of street pavement upon 
abutting lots according to their frontage, without any preliminary 
hearing as to benefits, may be authorised by legislature and this will 
not constitute a taking of property without due process of law.) 

(1888) 31 Law Ed 763 (736, 767) : 125 US 345, Spencer v. Merchant. 
(Improvement levies — Legislature is final authority to determine 
how the expenditure is to be distributed.) 
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In Anantakrishnan v. State of Madras}* Venkaiarama Ayyar, J., 
observed as follows : 

The law undoubtedly is that the sovereign power of taxation 
is absolute, that it could be exercised up to any limit, that the 
determination of that limit is for the Legislature and that it knows 
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<1879) 25 Law Ed 558 (562) : 10 Otto 491, Kirtland v. Hotchkiss. (Unless 

restrained by provisions of the Federal Constitution, the power of the 

State as to the mode, form and extent of taxation is unlimited, where 

the subjects to which it applies are within her jurisdiction : Cleveland 

etc. Railroad Co. v. Pennsylvania, (1873) 21 Law Ed 179 : 15 Wall 200 
FolL) 

*1869) 75 US 482 (487, 488) : 8 Wall 533, Veazie Bank v. Fenno. (The 
power to tax may be exercised oppressively upon persons, but the 
responsibility of the Legislature is not to the Courts but to the people 
by whom its members elected. So if a particular tax bears oppressively 
upon a corporation or a class of corporations, it cannot, for that rea¬ 
son only, be pronounced contrary to the Constitution.) 

(1863) 19 Law Ed 95 (98, 99) : 7 Wall 433, Pacific Insurance Co. v. Soule. 
(Where the power of taxation, exercised by Congress, is warranted by 
the Constitution, as to mode and subject, it is necessarily unlimited In 
Its nature. Congress may prescribe th,e basis, fix the rates and require 
payment as it may deem proper. Within the limits of the Constitution 
it is supreme in its action. No power of supervision or control is lodged 
in either of the other departments of the Government.) 

[See (1898) 43 Law Ed 443 (447) : 172 US 269 (279), Nonvood v. Baker. 
(Abuse of power: It was held that the Act in question was an act of 
confiscation and not a valid exercise of taxing power.) 

(1874) 22 Law Ed 455 (431, 462) : 20 Wall 655, Savings and Loan 
Association v. Topeka. (Given a purpose or object for which taxation 


may be lawfully imposed, the extent of its exercise is in its very nature 
unlimited.) ] 

[See also (1928) 72 Law Ed 624 (631) : 276 US 394 (412, 413), Hampton 
Jr. & Co. v. United States. (“So long as the motive of Congress and 
the effect of its legislative action are to secure revenue for the bene¬ 
fit of the general government, the existence of other motives in the 
selection of the subjects of taxes cannot invalidate congressional 
action. The fact that congress declares that one of its motives in 
fixing the rates of duty is so to fix them that they shall encourage 
the industries of this country in the competition with producers in 

other countries in the sale of goods in this country, cannot invalidate 
a revenue act so framed”.) 


(1919) 63 Law Ed 493 (496) : 249 US 86 (93, 94), United States v. 
Doremus. (An excise tax levied by Congress may not be declared un¬ 
constitutional merely because its effect may be to accomplish another 
purpose as well as the raising of revenue. If the legislation is within 
e taxing authority of Congress, that is sufficient to sustain it. 

If legislation enacted by Congress has some reasonable relation to 
the exercise of the taxing authority conferred by the Constitution, it 
be invalic * ated because of the supposed motives which induced 

/Voc, Sf 16 BaUk V ‘ Fenno > (1869 > 8 Wall 533 (541) : 19 Law Ed 482 
(485), Rel. on.) ] 

14. 1952 Mad 395 (408) [AIR V 41 C 105/351 : HR (1952) Mad 933 (DB). 



Article 265 
Note 5 
Pt. 15 


POWER OF TAXATIOK 


of no limitations except what are prescribed by the Constitution. 
The laws fixing taxes cannot be questioned in the Courts on the 
ground that the tax is heavy and oppressive.” 

Referring to the taxing power of the State the Supreme Court 

of America observed as follows in The Providence Bank v. Alppeus 
Bettings and Pittman : 15 

“This vital power may be abused; but the Constitution of the 
United States was not intended to furnish the corrective for every 
abuse of power which may be committed by the State Governments. 
The interest, wisdom and justice of the representative body, and 
its relations with its constituents, furnish the only security where 

there is no express contract against unjust and excessive taxation 
as well as against unwise legislation generally.” 

The levy of income-tax on an agreed basis is not illegal. 10 

In V, M. Syed Mohamed and Co. v. State of Madras , 17 the 
imposition of sales tax under the Rules framed under the Madras 
General Sales Tax Act, 1939, was questioned on the ground that the 
Act had unconstitutionally delegated legislative power to the executive 
and that the Rules did not constitute law 7 ’ within the meaning of this 
article. The contention was rejected and it w 7 as held that the delegation 

15. (1830) 7 Law Ed 939 (956) : 4 Pet 514 (563). 

[See also (1879) 25 Law Ed 558 (562) : 10 Otto 491, Kirtland v. Hatch - 
Kiss. ( The Providence Bank v. Billings and Pittman , (1830) 4 Pet 514 : 

7 Law Ed 939, foil.) ]. 

16. 1954 Cal 271 (275, 276) (Prs 19, 20) [AIR V 41 C 98], Amarendra Nara - 

yan v. Commr. of Income-tax , West Bengal. (It is settled that the 

liability to pay income-tax depends upon the charging sections and 

not upon those parts of the Income-tax Act which relate to the 

machinery of realising the tax, and so far as the machinery portion 

is concerned, it is open to the subject to waive the same : AIR 1947 
FC 32, Rel. on. 

Since the citizen has an existing liability to pay taxes there seems 
to be no law preventing him from paying the taxes on an agreed basis, 
and for this purpose the existence of an assessment order is not essen¬ 
tial: W. H. Cockerline & Co. v. Commrs. of Inland Revenue, (1930) 16 
Tax Cas 1, Rel. on. 

There is therefore nothing illegal in the proceedings introduced by 
the Government of India variously known as Concessional Scheme or 
Disclosure Proceeding. The difficulties inherent in following concealed 
income in this country are well-known. If at any given point of time 
the authorities tempt the assessee with concessions and induce him 
to come out with a voluntary disclosure of concealed income and agree 
to pay the proper taxes upon them, such proceedings cannot be said 
to be contrary to law or that they offend any provision of law.) 

[See also 1955 SC 1 (3) [ (S) AIR V 42 C 1] : 1955 SCR 773 (SC), Gopal 
Das v. Union of India. (Taxation on basis of settlement — Remedy, if 
any, is not under Art. 32.) ] 

17. 1953 Mad 105 (112) [AIR V 40 C 35] : 1953 Cri L Jour 277 (DB). 
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of rule-making power under the Act did not exceed the constitutionally 
permissible limits. 


Interpretation of taxing Statutes. _ Express and unambiguous 

language is indispensable in a statute imposing a tax. 19 See also the 
undermentioned case. 19 
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6. Taxation power and Fundamental Rights — Whether 
Fundamental Rights are immune from taxation. _ As seen in 
Note 9 on Art. 81, the power of taxation is one of the three great 
legislative powers of the Government, the other two powers being the 
police power and the power of eminent domain. Under this Constitu- 
tion, these powers are conferred by different provisions. The power of 
taxation is conferred by this article, the power of eminent domain by 
Art. 81, and the police power, which may be translated as the 
regulatory power of the State imposing restrictions on the liberty of 
the subject in various forms, is contained in Art. 246 read with 
legislative entries and is recognised in Arts. 19 and 21. These powers 
must be kept distinct from each other, and in determining the validity 
of any action or law by the State it must be seen under what category 
it falls and whether it is within the limits of the power of the State 
in that category. If the State action or the law is a bona fide and 
genuine exercise of the State power falling within one category, and 


„ 1955 NUC (Bom) 1788 [AIR V 42], 5. S. Miranda Ltd. v. State of 
Bombay (It is elementary that a taxing statute must always be con- 
rue n favour of tne subject; and if Government claims any pov/er of 
a tion, it must satisfy the Court that such a Dower is clearly con¬ 
ferred upon it by the Legislature. The mere fact that the Legisla¬ 
ture was competent to impose a particular type of tax cannot lead to 

the necessary or inevitable inference that that power was conferred 
upon the delegated authority. 


absolutel y no indication in S. 19 of the Bombay Abkari 

’ that the Le 2 islature delegated to the State Government the 

tti nro important power of levying excise duty more than once and at 

thp ti a :i° ne during the progress of the excisable goods from 

re-iriw 6 th6y left the hounded warehouse till the time that they 
reached the consumer.) 

pT-qsT'w ° n Statute Law - Fifth Edition, 1952, P. 106. 

Raialinnnm ! ( IV [AIR V 41 c 1] : ILR < 1953 > Hyd 673 (FB), Buchi 
unaware nf tv, f ate ° f Hyderabad - (Per Srinivasachari j. : I am not 
of thp enhi e , act flscal statutes should be construed in favour 
ph hhproii G \ ’ revenue law and taxing statutes are to be constru- 
Taxi ^ cau se they are not penal statutes — Interpretation of 

a rPv#Tn U es ’ p - 509 by Crawford. The safe rule of construction of 
follows UC “Rp V ° r a 1 taxing: stat ute has been stated by Cooley as 
noint nf th . VenUe - aws are not to be construed from the stand- 
nn , - e X payer alone nor of the Government alone.” There is 

Vi, at the Citlzen wil1 ’ if possib1 ^ evade d ^ies 

vond ifc n j er and tfiat the Government will exact unjustly or be¬ 
yond its needs - Cooley on Taxation, page 272). 


(a) The three 
great legislative 
powers. 
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"(b) Taxation 
laws not subject 
to Art. 31. 


(c) “Law” 
means valid 
law. 


POWER OF TAXATION 

is within the limits imposed by the Constitution in regard to such 
power, the State action or the law will be valid notwithstanding the 
limits of the powers of the State which fall under other categories. 

Thus, as seen in hiOTE 8, the deprivation of property contemplated 
by Art. 31 is only deprivation otherwise than by taxation. When the 
deprivation takes the form of taxation, its validity falls to be considered 
under this article and not under Art. 31. Thus, the right conferred 
by this article is not a Fundamental Right as the article is not 
contained in Part III of the Constitution. 1 

But under this article, taxation can be imposed only under 
authority of law and a law means a valid law. 2 The validity of a law 
depends on various factors. Thus, the legislative competency of the 
particular Legislature to make laws on a certain matter according to 
the allocation of subjects of legislation between the Central and State 
Legislatures will be one of the factors to be considered. Similarly, 
under Art. 13, any law, which contravenes the Fundamental Rights 
guaranteed by Part III of the Constitution, shall, to the extent of 
the contravention, be void. Article 13 and the Fundamental Rights 
apply to the determination of the validity of all laws, including those 
which are made by virtue of provisions of the Constitution which 
expressly or by necessary implication confer on the State certain 
specific powers. 

For instance, Art. 21 provides that no person shall be deprived 
of his life or personal liberty except according to procedure established 
by law. The deprivation of life or personal liberty requires, thus, no 
more than the authority of a legislative enactment. But this does nofc 
mean that the law by which such deprivation is effected may violate 
the other provisions of the Constitution. For instance, the validity of 
the law under which a person is deprived of his personal liberty may 
be impugned on the ground that the law contravenes the provisions 
of Art. 22 or Art. 20. Similarly, although under Art. 81 a person 
may be deprived of his property, when such deprivation is authorised 
bv a legislative enactment, the validity of such enactment can be 
questioned on the ground of its infringing the other provisions of 
Part III of the Constitution, as for instance cl. (2) of Art. 31, Art. 14 
and so on. 

Article 265 — Note 6 

1. 1955 SC 3 (4) (Pr 5) [(S) AIR V 42 C 2] : 1955 SCR 769 (SC), Laxr 
manappa v. Union of India . 

1951 SC 97 (100) (Pr 12) [AIR V 38 C 11] : 1951 SCR 127 (SC), Ramji- 
lal v. The Income-tax Officer, Mohindargarh. 

1953 Trav-Co 146 (155) (Pr 27) [AIR V 40 C 50] : ILK (1952) Trav-Co 
960 (DB), Joseph v. Asst. Excise Commr. 

2. 1955 SC 661 (669) [ (S) AIR V 42 C 101] : (1955) 2 SCR 603 (SO, 
Bengal Immunity Co. v. State of Bihar. 
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Similarly, the validity of a law imposing taxation under this 

article can also be questioned on the ground of its infringement of a 

person’s Fundamental Rights under Part III of the Constitution, 

although the law is made not merely in the exercise of the general 

legislative power of the State under Art. 246 read with the relevant 

legislative entries in Sch. VII but in exercise of the specific power of 

taxation conferred by this article. Thus, under Art. 27 no person 

shall be compelled to pay any taxes, the proceeds of which are 

specifically appropriated in payment of expenses for the promotion or 

maintenance of any particular religion or religious denomination. 

Hence, although a tax may be imposed by a “law” the validity of the 

law may bo questioned as contravening Art. 27. 3 Similarly, the 

validity of a law imposing a tax can bo questioned as infringing the 

guarantee of equality before the law or the equal protection of tho 

laws under Art. 14_see Note 7 infra and Art. 14, Note 17. See 
also tho undermentioned case. 4 


Article 265 
Note 6 (d) 
Pt.3 

(d) Laws im¬ 
posing taxes not 
immune from 
Fundamental 
Rights. 


But, before a law can be held to be void on the ground of its 
contravening a particular article conferring a Fundamental Right, it 
has to be seen whether such articlo is intended to apply to the subject, 
matter of that law at all. Thus, it has been seen in the commentary 
on Art. 21, that as between Arts. 19 and 21, Art. 19 has no 
application at all to a case where a person is totally deprived of his 
personal liberty by incarceration and that his rights must be determined 
only under Art. 21 (see Art. 21, Note 5), so that tho validity of any 
law under which such person is deprived of his liberty cannot bo 
questioned on tho ground that his rights guaranteed under Art. 19 
are taken away by such law. Similarly, it has been seen that whero 
a person is totally deprived of his property, his rights fall to be 
decided under Art. 31 and not Art. 19 (see Art. 31, Note 4) and tho 
validity of the law under which he is so deprived of his property 
cannot be questioned on the ground that his right under Art. 19 (1) 
(0 to acquire, hold and dispose of property has been adversely affected. 

1 ° a S0 ‘ ln the matter of taxation, where a person is taxed illegally, 


%i 952 . Mad 613 (642) (Pr 57) rAIR V 39], Lakshmindra Theertlia 
th Commr - Hindu Religious Endoicments, Madras. (Held 

a t iQc, Madrar> Hindu Religious and Charitable Endowments 

C ’ , ' bad under Art. 27 as imposing a contribution which was 

ax an not a ‘fee’ which was applied for fostering a particular 
re gion. Note : On appeal the Supreme Court in AIR 1954 SC 282 (296; 
) endorsed the view that the contribution v/as not a ‘fee’ but a 

ax ut held that it could not be said that it was applied for promo¬ 
ting any particular religion.). 

V 9 ^. 3 237 (339 ' 340) [AI H V 40 C 114] : 1953 Cri L Jour 625, 

ruoiic Prosecutor v. Ayyappan Pillai, (Held: Amendment providing 

a new mode of recovery of sales-tax, viz., “as if it were a fine” did 

not offend the rule against ex post facto laws in Art. 20.) 


(e) Is Art. 19 
applicable to 
taxing law: Are 
Fundamental 
Rights liable to 
be taxed ? 
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(i) Nature of 
question in- 
volved. 
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it is his right under this article that is violated and Abt. 31 has no 

application at all although taxation involves the deprivation of a 
person of his property (see Note 3). 

Similarly, the question has arisen whether an otherwise valid 
law imposing a tax can be impeached as violating the provisions of 
Art. 19. Thus, under Art. 19, various personal rights are guaranteed 
by the Constitution as, for instance, the right to acquire, hold and 
dispose of property, the right to practise any profession, the right to 
carry on any occupation, trade or business. The imposition of a tax 
in respect of these rights will necessarily mean a burden or restriction 
placed on them to that extent. 0 Take, for instance, the profession tax. 
It is clear that to the extent the tax is a burden on the practice of a 
profession, the tax is a restriction of the right to practise the profession. 
Similarly, it may be argued that an export duty operates as a 
restriction pro tanto of the right to trade. (Art. 19 (l) (g).) The 
stamp duty that is charged on conveyances means that to the extent 
of the burden imposed, there is a restriction on the right to transfer 
property—a right which is guaranteed under Art. 19, clause (l) (f). 
Similarly, sales tax operates as a restriction on the Fundamental 
Right under Art. 19 (l) (g) to carry on business. 0 It is clear that the 
imposition of a tax on any activity which is covered by Art. 19 is to 
that extent a restriction of the right guaranteed by that article. Is 
then such a tax liable to be questioned as unconstitutional and if so, 
under what circumstances? In other words, is Art. 19 applicable to 
a law under Art. 265 imposing a tax? 

This raises the question as to what is the true effect of Art. 19. 

Is it intended to be applicable to the exercise of taxing power by the 
State at all ? Although the imposition of a tax on an activity, the 
right to engage in which is guaranteed as a Fundamental Right, does 
operate as a restriction to a greater or less extent on the freedom of 
such activity and on the exercise of such Fundamental Right, that 
will not necessarily involve the violation of Art. 19 or an infringe¬ 
ment of the lundamental Right as guaranteed by that article. That 
would depend on the question whether Art. 19 is intended to confer 
rights which are immune from the taxing power of the State. If the 
article is based on and embedded in the assumption that it should not 
affect the taxing power of the State, then the rights conferred by the 
article necessarily are rights which are subject to the taxing power of 
the State. The imposition of taxes on the exercise of such rights, 

5. 1952 Mad 395 (403) [AIR V 39] : ILR (1952) Mad 933 (DB), 

Ananthakrishanan v. State of Madras. (Per Rajamannar C. J. : 
Taxes must in greater or less degree affect the full enjoyment of 
rights like the right of property.) 

6. 1954 SC 403 (405) [AIR V 41 C 97] : 1954 SCR 1122 (SC), Himmnt- 
Lal v. State of M. P. 
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therefore, cannot mean the whittling down of the rights a S conferred 
by Art. 19. The question is whether this is the true view of Art. 19. 

The alternative to holding that the grant of Fundamental Rights 
under Art. 19 is not intended to affect the taxing power of the State 
is not that the State shall have no power to impose taxes in respect 
of the exercise of the rights conferred by the article, because such 
taxation can, in that event, be imposed by applying the provisions 
m els. (2) to (6) of the article that reasonable restrictions in the interests 
of the general public can be imposed by law on the exercise of the 
Fundamental Rights guaranteed by cl. (l) of the article. Thus, which- 
ever view is taken of the article there seems to be no constitutional 

impediment to the levy of reasonable taxes in public interest on the 
exercise of the rights conferred by the article. 


But if a tax on the exercise of the Fundamental Right cannot pass 

the test of reasonable restrictions imposed in the interest of the general 

public permitted by els. (2) to (6) of Art. 19, then the question will 

ecome material whether Art. 19 applies at all to the question of tho 

validity of a taxing law and whether the rights conferred by tho 

article are intended to affect the taxing power of tho State. Apart 

rom this, the question as to what is the true relation between the 

Fundamental Rights conferred by Art. 19 and the taxing power of 

the State, is an important one as it goes to the root of the whole 

conception of State power and sovereignty on which the Constitution 
is based. 
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The above question arose in Ananthakrishnan v. State of Madras. 1 
In that case, the levy of stamp duty under the Stamp Act on the enrol¬ 
ment of an Advocate was impeached as an unconstitutional invasion 

of the Fundamental Right to practise a profession conferred bv 
Art. 19 (1) (g). 


(g) Above 
problem illus¬ 
trated : Stamp 
duty on enrol¬ 
ment of Advo¬ 
cate if valid. 


The Madras High Court rejected the contention questioning j 
validity of the Stamp Act in the above manner. But the learned Jud<> 
composing the Bench that disposed of the case, adopted slightly d: 
erent lines of reasoning. Rajamannar, C. J„ was not quite so categori, 
and definite as the other learned Judge, Venkatarama Aiyar, J. as 
e non-applicability of Art. 19 to such cases. While holding on t 
one hand that the Fundamental Rights were not exempt from t 
axing power of the State, he also expressed the view that the particul 
tax in question before the Court came within the scope of the reasonal 
restriction in public interest authorised by Art. 19 itself (which ir 
Pl.es that Fundamental Rights are exempt from taxation except 
o chont peimitleJ m the provision conferring the Fundament 
J W,ht). His view was tha t so long as the monetary exaction was, : 

7 * 1952 Mad 395 [AIR V 39] : " -- 


(h) Are Funda¬ 
mental Rights 
under Art. 19 
exempt from 
taxation ? 


ILR (1952) Mad 933 (DB). 
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Article 265 
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Pt • 8 the opinion of the Court, reasonable, it cannot be said to be unconsti¬ 
tutional. He observed as follows : 

“It must be admitted that the State has got power to augment 
its revenues by the imposition of taxes. Taxes must in great or 
less degree affect the full enjoyment of rights like the right of pro¬ 
perty. Let me give an instance. Art. 19 (1) (f) confers on a citizen 
a right inter alia to dispose of property. But the Stamp Act imposes 
a duty on every disposition of property. As a citizen cannot law¬ 
fully dispose of his property by conveyance except on payment of 
the prescribed stamp duty, it may be said that to that extent there 
will be a restriction on the exercise of his freedom of disposition. 
But surely it cannot be contended that the levy of stamp duty on 
conveyances is unconstitutional. I am inclined to think that so long 
as the monetary exaction is, in the opinion of the Court, reasonable, 
it cannot be said that it is invalid as being unconstitutional. Sup¬ 
pose, for instance, the stamp duty levied on a conveyance of pro¬ 
perty amounts to 99 per cent, of its value then it may become the 
duty of this Court to hold that there is an unreasonable restriction 
on the exercise of the right of disposition.” 


(i) Reconcilia¬ 
tion of Funda¬ 
mental Rights 
under Art. 19 
and taxing 
power of State. 


It has already been stated above that his Lordship also held that 
the Fundamental Rights were not an exception to the taxing power of 
the State (which means that the Fundamental Rights could be taxed 
and the validity of the tax could not be examined under Art. 19). 
On the question of the reconciliation of the Fundamental Rights and 
the taxing power, he considered that so long as the taxing power was 
exercised within reasonable limits for legitimate revenue purposes it 
could not be questioned although it might adversely affect to some 
extent the exercise of the Fundamental Rights. On this aspect of the 
question, he observed as follows : 

“The question then is : how to reconcile the Fundamental 
Rights guaranteed under Art. 19 and the power to tax contained 
in several provisions of the Constitution ? One way is to hold that 
a tax otherwise valid does not become invalid merely because it 
abridged any of the Fundamental Rights. This way is really not a 
way of reconciliation; it practically makes the Fundamental Rights 
entirely subject to the power of taxation. The other way is to hold 
any taxation of the exercise of the Fundamental Right which aims 
at unduly abridging or destroying such right as unconstitutional 
(vide Grosjean's case 8 ). But if the taxation is only for legitimate 
revenue purpose, then, it is not invalid merely because it may 
adversely affect any of the Fundamental Rights. This way o 
reconciling would leave room for judicial review in exceptional cases 

8. (1936) 297 U. S. 233 : 80 Law Ed. 360, Grosjean v. American Press Co. 
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and a power m the Court to declare a particular instance of taxation 
as unconstitutional. 

In this case it is not even suggested that the object of levying 
the stamp duty on the enrolment entry is to deliberately abridge 
or destroy the right to carry on the legal profession. It was also 
not suggested that the stamp duty is so excessive and onpressive as 
to virtually abridge or destroy such right. It must, therefore, be 
held that the stamp duty leviable in this case is proper and 

constitutional/’ 


The other learned Judge, Venkatarama Aiyar, J„ took a more 
definite stand on the question of the non-applicability of Art. 19 to 
such cases. He held that the Fundamental Rights granted by the 
Constitution were not immune from the taxing power of the State 
which was an attribute of its sovereignty. (The implication of this is 
that the validity of the taxing law could not be examined under 
Art. 19). He observed as follows (at page 405 of A. I. R. 1952 Mad.) : 


Does the favoured position granted to the Fundamental 
Rights carry with it any immunity from taxation ? The right to 
levy tax is an incident of sovereignty and the Legislatures as 
sovereign bodies have plenary powers of taxation subject only to 
such limitations as may be prescribed by the Constitution and 
nowhere in the Constitution do we find any prohibition against 
taxation of Fundamental Rights. Part III does not contain any 
mich inhibition. On the other hand, tlioro are provisions in 
Part XII ot the Constitution, which clearly recognise the existence 
of such powers. Article 269, cl. (l) provides that certain duties and 
taxes shall be levied and collected by the Government of India and 
assigned to the States in the manner provided and one of such 
taxes is taxes other than stamp duties on transactions in stock 
exchanges and future markets.’ (Art. 2G9 (l) (e)) Article 276 is 
very important for this purpose. Article 276, cl. (l) enacts that 
aw of the Legislature of a State in respect of professions, 
trades, callings or employments shall be invalid on the ground that 
it relates to a tax on income. Article 276, cl. (8) provides that the 
power o t e State Legislature to impose profession tax shall not 
be construed as in any way limiting the power of the Parliament 
to impose taxes on incomes. Hero is a plain distinction made 
ween profession tax and tax on income earned in the profession 
an provision is made for imposition of both classes of taxes. Then 
turning to the Seventh Schedule wo find in the Union List No. 1, 
mtry No. 90 Taxes other than stamp duties on transactions in 
Btock-exchanges and future markets’; and in the State List, No. 2, 

-*n ry i o. GO Taxes on professions, trades, callings and employ- 
ments. These provisions establish beyond all doubt that it was the 


(j) Funda¬ 
mental Rights 
under Art. 19 
not exempt from 
taxation power* 
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intention of the Legislature to confer on the appropriate legislative 
bodies power to impose profession tax.” 

Further in the same judgment, he observed after discussing a number 
of American decisions and after referring to the judgment of the 
Supreme Court in Ramji Lai v. Income-tax Officer : 9 

Thus there is abundant authority for the proposition that 
Fundamental Rights are not immune from taxation.” 

Again, he observed (at p. 408 of A. I. R.) : 

The power to tax is an attribute of sovereignty; it carries 
with it the power to determine when and how the tax shall be 
levied and it is no objection to its validity that it is levied before 
the commencement of the trade and not after. The theory cf 
previous restraint has no application to laws of taxation. The 
result then is that the Stamp Act being a measure of taxation 
must be held to be constitutional and valid.” 

It is submitted with respect that the view r taken by Venkatarama 
Aiyar, J., is fundamentally sound, having regard to the nature of the 
taxing power of the State as one applicable to all persons who are 
subject to the sovereignty of the State and the obligation of such 
persons to provide the wherewithal for the maintenance and conduct 

of the State. 10 It could not have been the intention of the 

— — - - — --- , __ , -— 

9. 1951 SC 97 [AIR V 38 C 11] : 1951 SCR 127 (SC). 

10. 1952 Pat 359 (366) (Pr 17) [AIR V 39] : ILR 31 Pat 493 (SB), Atma 
Ram v. State of Bihar. (Taxation is not a restraint on trade unless 
It is discriminatory in its character and is levied with the object of 
helping one person or party against the other. The Court will, there¬ 
fore, be reluctant to declare a taxing statute unconstitutional merely 
because it is claimed that the legislation may result in some kind of 
interference with trade or commerce which may be indirectly the un¬ 
avoidable consequence of all taxing statutes. If the subject of the 
legislation is within the taxing authority of the legislature concerned, 
that should be sufficient to sustain it.) 

[See also (1937) 300 U. S. 506 (513, 514) : 81 Law Ed. 772, Sonzinsky 
v. United States. (A tax laid by the Congress is not any the less a 
tax because it has a regulatory effect; and an Act of Congress which 
on its face purports to be an exercise of the taxing power is not any 
the less so because the tax is burdensome or tends to restrict or sup¬ 
press the thing taxed. 

Inquiry into hidden motives which move Congress to exercise the 
power constitutionally conferred upon it is beyond the competency of 
courts; and they will not undertake, by collateral inquiry as to the 
measure of regulatory effect of a tax to ascribe congress an attempt, 
under the guise of taxation, to exercise another power denied by the 
federal constitution.) 

(1933) 289 U. S. 48 (58, 59) : 77 Law Ed. 1025, University of 

Illinois v. United States. (It is true that the taxing power is a dis¬ 
tinct power; that it is distinct from the power to regulate commerce. 

It is also true that the taxing power embraces the power to lay duties 
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Constitution-makers to affect this fundamental obligation of the 

citizen by the special protection extended to certain rights by the 
Constitution. 

It has been already stated that Bajamannar, C. J., also was 

inclined to agree with Venkatarama Ayyar, J„ in the above, although 

he also proceeded on the basis that the tax in the particular case 
satisfied the requirements of Art. 19. 

But where the State attempts to recover a tax under an invalid 

law and such tax affects the exercise of a Fundamental Bight under 

Art. 19, there would be an infringement of the Fundamental Right 

under that article. Thus, where sales-tax is sought to be recovered 

under a Sales-tax Act which is invalid and ultra vires under Art. 286, 

there would be a violation of the assessee’s Fundamental right under 

Art. 19 (l) (g) to carry on business, and he can apply for the 

enforcement of such right under the Constitution. This position is 

now clearly established on the authority of decisions of the Supreme 

Court. 11 Similarly, where the assessment of sales-tax is not according 

to the governing Sales-tax Act, there would be an infringement of 

the Fundamental Right under Art. 19 (l) (g) to carry on°business. 12 

But it will bo noted that in all such cases, the validity of the sale-tax 

law is not being questioned as an infringement of the Fundamental 

Right under Art. 19 and the basis of tho decisions is not that tho 

sales-tax law in question is invalid as it restricts a Fundamental 

Right guaranteed by Art. 19 beyond the limits permitted under that 

article. Hence, they do not affect the question whether a taxing law 

which is otherwise valid can be questioned on the ground that the 

tax imposed by it operates as a restriction of a Fundamental Right 

granted by Art. 19. Thus, tho decisions of the Supreme Court, 

above mentioned, do not affect the correctness of the view submitted 

above that the Fundamental Rights under Art. 19 are not immune 

from the taxing power of t he State under this article. Otherwise, 

But because the taxing power is a distinct power and embraces the 
power to lay duties, it does not follow that duties may not be imposed 
in the exercise of the power to regulate commerce) ] 

RrUnrl T 661 ^ ^ 5) [AIR V 42 C 101 ^ 1 (1955) 2 SCR 603 (SC), 
Bengal Immunity Co. v. State of Bihar. 

l 03 < 4 ? 5) (Pr 9) [AIR V 41 c 97] : 1954 SCR 1122 (SC), Him- 
matlal Martial v. State of M, p 

Rombn [AIR V 40 ° 62] : 1953 SCR 1069 (SC) ' Stat e Of 

Bombay v. United Motors (India) Ltd. ' 

? S a 31 V, 31 , 2 > (Pr 2 ’ 3) CAIR V 41 C 73 3 : 1954 SC R 955 (SC). 

mined h l j ai 6 ° f PepSU ■ ^PPlication under Art. 32 was enter- 
tamed though dismissed on merits) ] 

l Mn h alS ° 'T S ° 115 (U7) (Pr 7) ' [AIR V 39] : 1952 SCR 572 (SO 

Yasin v - Town Area Committee, Jalalabad ]. 

L' eL Ma " 363 (365) (Pr 5) CAIR V 42 c 96] (DB), Mehta Bros y 
Secretary (Commercial Taxes ) B. R. 

l.Ind.Con. 3.F. 54. 
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(k) Taxation 
otherwise than 
under valid law 
may be infringe¬ 
ment of Funda^ 
mental Right 
under Art. 19. 
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(1 Constitu¬ 
tional guarantee 
does not mean 
immunity from 
taxation: 
Another exam¬ 
ple. 


(m) Freedom of 
inter-State 
trade. 


(mm) Tax on 
constitutional 
rights. 
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the position would be that Courts would be entitled to question under 
Art. 19 the validity of taxing statutes on the ground that they 
are “unreasonable" and not in the “public interest"—question* 
which are meant entirely for the Legislature to consider and are 
not within the purview of the functions of a court. (See Note 5.) 
But all that is meant by saying that Fundamental Rights are not 
immune from the taxing power of the State is that so long as there 
is a valid law of the Legislature, under the authority of which the 
tax is being levied and collected, the validity of the tax cannot be 
questioned on the ground that it operates as a restriction of a 
Fundamental Right granted by Art. 19. For, the taxing power of 
the State is the power conferred by this article, namely, to levy and 
collect taxes under the authority of law. When this authority of 
law is absent, as when the taxing statute is ultra vires or the 
taxation is not according to law, an attempt on the part of the State 
to recover the tax would not be in exercise of its taxing power under 
the Constitution at all and in such a case, if the tax in question 
tends to restrict Fundamental Right granted by Art. 19, it would 
not be the taxing power of the State that would be restricting the 
Fundamental Right, but such restriction would be the result of an 
unconstitutional exercise of a non-existent power by the State against 
a citizen and in such a case, the argument that the Fundamental 
Rights under Art. 19 are not immune from the taxing power of the 
State has no applicability. 

In this connection it is relevant to refer to another matter 
which also illustrates that the constitutional guarantee of any right 
does not mean immunity from taxation in respect of that right. 
The commentary on Art. 125 relating to the salaries of the Judges 
of the Supreme Court, -which are constitutionally guaranteed, discusses 
the question whether such salaries are exempt from income-tax. 

It will be found in the commentary that such a question has also 
arisen under the American Constitution and it is now the settled 
view there that such salaries are not exempt from income-tax although 
they are constitutionally guaranteed. Thus, the mere fact that the 
Constitution extends its protection to a certain matter does not 
mean the exemption of such matter from taxation. 

(m) Freedom of inter-State trade and commerce and power of 
taxation. 

See Notes on Art. 301. 

(mm) Limit to taxation power when it affects constitutionally protected 
rights. 

But then the question arises w’hether there is any limit to the 
taxing power of the State in so far as any tax may bear upon or 
may operate as a restriction on a Fundamental Right under Art. 19 
or on other constitutionally protected right. 
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In regard to this question, taxing laws may be considered from 

two points of views : (i) whether the law is deliberately intended to 

operate as a check on a certain human activity, the right to engage 

in which is constitutionally guaranteed; (ii) whether it is not so 

intended but is calculated in the very nature of things to have the 

effect of restricting to a greater or less extent, the exercise or 
enjoyment of a Fundamental Right. 

In the former case, the taxing law, it will be seen, has a double 
aspect—a fiscal and a regulatory one. The taxing power, which is 
not intended to be affected by the grant of Fundamental Rights, 
must be assumed to be one exercised purely for a fiscal purpose,’ 
that is, for the purpose of raising revenue for the State. When the 
taxing power is employed as a means not only for raising revenue 
but also as an indirect check on a certain kind of activity which is 
protected under Art. 19, the exercise of taxing power takes on also 
the character of a regulatory power or police power to that extent, 
and will come within the purview of that article. 

Hence, in such a case the law imposing the tax will be void 

unless the Court finds it to be a reasonable restriction imposed in 
the interests of the general public. 


Ihus, where the law requires a licence for carrying on a trade 
and imposes a licence fee for the grant of a licence, the law is both 
a taxing measure and a regulatory measure, and in so far as it is a 
regulatory measure it is open for examination by the Court under 

Art. 19 from the point of view of its being reasonable and in the 
interests of the general publi c. 13 (See Art. 19, Note 76.) As was 

1.1 1952 SC 115 (117) (Pr 7) [AIR V 3D C 22] : 1952 SCR 572 (SC), 
ohamrn ad Yasin v. Town Area Committee, Jalalabad 
ISee 1954 Madh-B 19C (201) (Pr 15) [AIR V 41 C 87j (DB), Gwalior 

menmi Lhf' V \? tate 0/ Madh V* Bharat. (Licence fee affects funda- 
menta 1 right as it means that the trade cannot be carried on unless 

E’SATh 1 " 1 ls on,y a *» “■* 

restraint on fundamental right.) J 

V tlkar ] amlhn r W> ,L A ® V 41 C 54] : ILR ^954) 4 Raj 982 (DB), 
levied under FactoxS ^ V ' ° f Rajasthan - (Licence fee 

mental right under Art i? m Z\ unreasonable restriction on funda- 
tion.) n ' 19 (1) (g) and ls a ver y reasonable restric- 


1954 Trav-Co 504 (509) (Pr 9 ) fATr? \t n mm 

Co 806, Narayanci Pillai v c/ , R , V 41 C 176] : rLR (1954) Trav “ 
Abkarl leirLslarinn • /Z 5 * a * e of Tr rancor e-Cochin. (Rules under 

sr«r.s, ? E,, 'r ge umit 

and are reasonable r^ric iol o^L f ^ ^ ^ 

19 (1) (e) All th« tic? he freedom of trade under Art. 

•Wft rewonableness M re "rSo„”,s ““r Mad 4,6 14,81 b ' 

impugned rules.) ] res t«ction is measured, operate to uphold the 

TmZIII' l ton 6 i‘.f V 281 : 43 ® L *»■ Emperor 

(G ° Vt ' has P0wer t0 ^gulate industry and put it under 
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pointed out by the Supreme Court in Mohammad Yasin v. Town 
Area Committee , Jalalabad , 14 a licence fee for carrying on a business 
necessarily imports a restriction on the right to carry on a business 
because in the absence of a licence the business cannot be carried on 
at all. 

In the second category of cases above postulated that is, those in 
which there is no deliberate intention on the part of the Legislature 
to restrict by taxation any activity, it is clear that the law must be 
treated as a purely fiscal measure and not in any way as a regula¬ 
tory measure, although it may mean, in some cases, to a greater or 
less extent restriction on a certain kind of activity. 

Thus, for instance, the imposition of stamp duty on the enrol¬ 
ment of an advocate may not be intended by the Legislature to 
discourage persons from getting enrolled as advocates. Nevertheless, 
inasmuch as a person cannot get enrolled unless and until he pays 
the stamp duty, the requirement of stamp duty does mean a check on 
the exercise of his right to be enrolled (assuming him to have such a 
right). Similarly, the imposition of a stamp duty on a conveyance 
may not be intended by the Legislature to discourage and put a check 
on transfers of property. But inasmuch as an effective conveyance 
cannot come into existence unless the required stamp duty is paid, 
the imposition of stamp duty to that extent must be regarded as 
restricting the right to dispose of one’s property guaranteed under 
cl. (l) (f) of Art. 19. 

But a profession tax or an occupation tax, pure and simple, 
would only mean a financial liability for the tax payer. Similarly, it 
may be said that a tax like the income-tax or the sales-tax is neither 
intended as a check nor has the effect of operating as a check on any 
activity as such. 

Thus, the second category of cases postulated above, itself em¬ 
braces two types of cases: One in which without paying the tax a 
certain act cannot be done at all and another, in which there is no 
such restriction but a mere financial liability attaches. 

In either case, the taxation measure will be a purely fiscal one, 
and on the principle already discussed, namely, that purely fiscal 
measures must be deemed to be outside the purview of Art. 19, the 
type of laws mentioned in the second category will not be regarded 
as a restriction of the Fundamental Rights conferred by that article 
and hence the validity of such laws will not be open to question as 

violating the provisions of Art. 19. 

But the question arises whether the taxing power of the State is 

unlimited in such cases or whether there is any limit to such power. 

licence and charge licence fee - There is no absolute right to carry 

on industry) ]. _ crTO , an > 

14 . 1952 SC 115 (116) (Pr 5) [AIR V 39 C 22] : 1952 SCR 572 (SC). 
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In this connection it must be remembered that the second category 
of cases comprises (as already mentioned) two kinds of cases: (i) those 
in which the legislation has an effect of curbing the exercise of a 
Fundamental Right, and (ii) those in which the legislation has no 
such effect. But even in the latter class of cases, it is undeniable that 
the enjoyment of the right must be affected to a greater or less 
extent. Thus, a profession tax does not mean that a person is pre¬ 
vented from practising a profession if he does not pay the tax, in the 
sense that a person is prevented from becoming an Advocate if he 
fails to pay the stamp duty on his enrolment. But it is clear that the 
profession tax is a burden on the right to practise the profession and 
affects its enjoyment. 15 Hence, the question arises whether even 
purely f iscal measures are subject to any limitation in so far as they 
may affect Fundamental Rights, and if so what that limitation is. 

It has already been stated that Aut. 19 mast be held not to 
apply to such laws and so, it is irrelevant to refer to els. (2) to (6) of 
that article in this connection and say that such laws will be valid if 
the restrictions’ that they imply are reasonable and in public inte¬ 
rest under those clauses. Hence, the question must be considered de 
hors the provisions of those chiuses. 

On this question, Venkatnrama Aiyar J. in Ananlhakrishnan v. 

State of Madras, 1 * already referred to, has provided a tentative 

answer. His Lordship indicated his inclination to accept the view 

that even purely fiscal laws must not be allowed to unduly affect the 

Fundamental Rights granted by the Constitution. His ground is not, 

as already stated, that Fundamental Rights are intended to be above 

taxation or that they constitute an exception to the taxing power of 

the State. His ground is that there is implicit in the Constitution a 

limitation on the taxing power of the State by reason of the fact that 

the Fundamental Rights have been granted by the same organic 

instrument. He observed as follows in regard to this aspect of the 
question: 

But it is open to argument that when the Constitution which 
confers the power of taxation also confers certain Fundamental 

>e ts former should be so exercised as not to destroy the 
a er The contention that the power to tax is the power to des¬ 
troy has been rejected in so far as it seeks to negative any power 
o tax I undamental Rights but it does not follow that it should bo 
rejected in so far as it seeks to impose a limitation upon that 
power, namely, that it should not be exercised so as to destroy 
t em. s already pointed o ut there is a difference between profes- 

U sJt e , e n?'?T UOn ? n 0t V “^ ma Ayyar J„ in Ananlhakrishnan v' 
Mad 933 TdB)^' 395 (4 ° 8) [AIR V 39 C 105/35 J : 0952) 

16. 1952 Mad 395 [AIR V 39 C 105/35] : ILR (1952) Mad 933 (DB). 


Article 265 
Note 6 (q) 
Pt. 15 


(r) Limitation 
apart from Art. 
19 : Taxing 

power not to be 
used to destroy 
funda mental 
Rights. 



Article 265 
Note 6 (r) 
Pt. 17 


POWER OF TAXATION 


sion-tax and income-tax. The power of levying a tax on income is 
absolute and if the Legislature chooses to levy a tax of fifteen 
annas in the rupee on that income Courts will have no jurisdiction 
to declare it unconstitutional on the ground that it is unreasonable. 
But a right to carry on business is a Fundamental Right protected 
by the Constitution and it stands to reason that a tax on such a 
light should not be such as to destroy it—as for example —a pro¬ 
fession tax equal or nearly equal to the income earned in the 
previous year. It might well be contended that there is in such 
cases a limitation on the powers of taxation, implicit in the Con¬ 
stitution itself, that it should not be exercised in such a manner 
as to take away with one hand what has been given by the other. 
If this is the correct position it will follow that while the levy of 
income-tax cannot be questioned in Courts, the levy of profession- 
tax might be challenged on the ground that it is so unreasonable 
and excessive as to be prohibitive of the right to carry on trade. 
Any question whether a tax in a particular case is so unreasonable 
as to amount to a destruction of the rights will, of course, be a 
matter for determination by Courts, in the same manner as ques¬ 
tions of reasonableness of restrictions under Art. 19, sub-cls. (3) 
to (5)/’ 

Then, after citing American decisions in support of his view, he 
concluded as follows: 

Thus notwithstanding the recognition of the rule that powers 
of taxation are absolute subject only to limitations contained in 
the Constitution, these passages would seem to recognise the 
principle that in the case of 'constitutionally protected rights’ the 
reasonableness of the tax and whether it is calculated to destroy 
the rights are matters open to judicial review. 

“No question has been raised in this case that the duty is such 
as to destroy the right and it is, therefore, unnecessary to consider 
it further.” 

It has already been seen above that Rajamannar, C. J. has held 
that Fundamental Rights under Art. 19 can be the subject of taxa¬ 
tion within reasonable limits, by virtue of Art. 19 itself. From the 
quotation from his judgment, -which has already been given, it will 
also be seen that he took the view that even on the footing that 
Fundamental Rights are not intended to be an exception to the tax¬ 
ing power of the State (which means that tax laws cannot be examin¬ 
ed as to their reasonableness or otherwise, under Art. 19), such power 
is not an unlimited one and that it cannot be used in such a way as 
to rob the Fundamental Rights of all their value. 

In Ananthakrishnan v. State of Madras , 17 the stamp duty in 


17. 1952 Mad 395 [AIR V 39 C105/35] : ILR (1952) Mad 933 (DB). 
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question was found by the Court to be a reasonable levy and did not 
unduly interfere with any Fundamental Right under Art. 19. Hence, 
the question whether the taxing power of the State was not subject to 
any limit whatsoever even where it might affect Fundamental Rights, 
did not arise for decision and hence there is no definite pronounce¬ 
ment on this question, and the views expressed have a tentative tone. 
But, with respect, it would appear that the line indicated in the 
above case affords a solution of the problem of reconciling the two 
conflicting principles, namely, Fundamental Rights of the° subjects 
and the taxing power of the State, which is in consonance with the 
accepted principle of the construction of statutes that the different 
provisions of an enactment must receive a harmonious construction, 
so as to give effect to them all as far as possible and to see that none 
of them is reduced to a nullity or a dead letter. 

In this connection, reference may be made to the commentary 
on Art. 246, Note 8 relating to the interpretation of the entries in 
the Legislative Lists, where it is pointed out that they must be so 
construed that as far as possible effect is given to them all without 
rendering any of them nugatory. Especially the following quotation 
from Citizens Insurance Co. of Canada v. Parsons 18 is apposite : 

In these cases it is the duty of the Courts, however difficult it 

may be, to ascertain in what degree, and to what extent, authority 

to deal with matters falling within these classes of subjects exists 

in each Legislature, and to define in the particular case before 

them the limits of their respective powers. It could not have been 

the intention that a conflict should exist; and, in order to prevent 

suen a result, the two sections must he read together, and the 

language of one interpreted, and, where necessary, modified by 
that of the other.” 

So, the result is : Although the Fundamental Rights granted 
under Art. 19 are intended only to operate subject to the taxing 
power of the State and the provisions of that article are not intended 
to supersede such power, yet, the Fundamental Rights operate 
indirectly as a limitation on the taxing power by reason of the 
principle, already adverted to, that no part of the Constitution can be 
so construed as to render nugatory any other part thereof. Thus, the 
limitation imposed upon the taxing power by the creation of Funda- 
mental Rights is that the taxing power shall not be exercised in such 
a way as to render nugatory tho Fundamental Rights. Courts have 
therefore, to assume the power to determine when a Fundamental 
Right can be said to be rendered nugatory by the exorcise of tho 
taxing power. When the effect of a certain tax is, in the opinion of 
t he Court, to unreasonably interfere with the exercise of a Funda 

18. (1881) 7 App Cas 96 : 51 LJ Pc 11 . 
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mental Right, the taxing power can be said to render nugatory 
such Fundamental Right. Hence, the excessive use of the taxing 
power to the detriment of a Fundamental Right will be unconstitu¬ 
tional. The size and amount of the tax will be material considera¬ 
tions in determining whether it makes the exercise of a Fundamental 
Right prohibitive and robs it of its value beyond all reasonable limits. 

See also Art. 19, Notes 20 (d), 76 and 85. 

The above principles also receive support from American deci¬ 
sions. Thus, it has been held there that the ‘due process clause’ 
(Amendments V and XIV), which corresponds to Arts. 19, 21 and 31 
of this Constitution, does not import an exemption from the taxing 

power of the State exercised in a normal and legitimate manner and 
in the usual course. 


Thus, in Brushaber y. Union Pacific Railroad Co., 19 it was 
observed that it was well settled that the due process clause of the 
5th Amendment is not a limitation upon the taxing power conferred 
upon Congress by the Constitution; in other words, that the Consti¬ 
tution does not conflict with itself by conferring, upon the one hand, a 
taxing power, and taking the same power away, on the other, by 
the limitations of the due process clause .’’ 

Iiut in the same case it was observed : 

1 his doctrine would have no application in a case where, 
although there was a seeming exercise of the taxing power, the act 
complained of was so arbitrary as to constrain to the conclusion 
that it was not the exertion of taxation, but a confiscation of 
property; that is, a taking of the same in violation of the 5th 
Amendment; or what is equivalent thereto, was so wanting in 
basis for classification as to produce such a gross and patent 
inequality as to inevitably lead to the same conclusion.” 

For similar observations see A. Magnano Co. v. Hamilton. 20 So 
also, in Jones v. Opelika , wl it was held that the constitutional guarantee 

19. (1916) 60 Law Ed 493 (504) : 240 US 1 (24, 25). 

[See also (1927) 71 Law Ed 1184 (1193) : 274 US 531 (542, 543), Nichols 
v. Coolidge. (A statute purporting to tax may be so arbitrary and 
capricious as to amount to confiscation and offend the 5th Amend¬ 
ment. Case law Ref. 

So much of S. 402C, Revenue Act of 1919 as requires that there 
shall be included in the gross estate of a descendant for purposes of 
estate taxation the value of property transferred by descendant prior to 
its passage, merely because the conveyance was intended to take 
effect in possession or enjoyment at or after his death, is arbitrary 
and capricious, amounts to confiscation, and violates the constitu¬ 
tional prohibition against taking property without due process of 
law.) 1 

20. (1934) 292 US 40 (44, 47) : 78 Law Ed 1109. 

21. (1942) 86 Law Ed 1691 (1702) : 316 US 584 (599). 
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of freedom of religion does not require from the State a subsidy 
in the form of exemption from taxation, and the principle was again 
affirmed that constitutional rights are not absolute rights existing 
independently of other privileges protected by the same organic 
instrument. In Grosjean v. American Frees Co}' 2 a taxing law was 
condemned and declared ultra vires on the ground that it was not a 
bona Me measure of taxation for raising public revenue but one 
deliberately imposed for the purpose of injuring a certain group of 
newspapers and was thus an unwarranted restraint on the freedom of 
the Press. References for further American authorities may be obtain¬ 
ed from the judgments in Ana?ithakrishnan v. State of Madras} 3 
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Constitution does not contain any express provision similar to thosi 

of els. (2) to (6) of Art. 19, from which it could be argued that what 

ever limitation on the constitutional right conferred by the du< 

process clause is involved in its subjection to taxation in the usua 

course is provided for expressly in the Constitution itself as part ami 

parcel of the scheme of constitutional rights imparted by it This i= 

important to emphasize the real basis of the view submitted above 

name y that the Fundamental Rights granted by Art. 19 are not 

intended to affect the legitimate normal taxation activity of the 

State, although such activity will have to take note of the fact that 

the Constitution has also granted Fundamental Rights which must be 

allowed to be reasonably effective within their own orbs. Even in the 

absence of els. (2) to (6) of Art. 19 expressly permitting reasonable 

limitations in public interest of the Fundamental Rights granted by 

c . (1), the taxing power would have had its legitimate play on the 

Fundamental Rights. So also, even in the absence of the express 

provision that the restriction of a Fundamental Right must be reason. 

able and in public interest, a limitation on the exercise of the taxin- 

power in respect of tho Fundamental Rights would have sprung from 

the principle that the provisions of the Constitution must not bo 
allowed to destroy each other. 

Apart from this, it is also to be noted that the standard of 
reasonableness when applying the provisions of els. (2) to (6) to 
restrictions other than those involved in taxation will not be the same 
as hose adopted in judging of the reasonableness of taxation measures 
as tending to destroy the Fundamental Rights. It is conceived that 
necessarily Courts are bound to treat taxation measures as on a 
special footing and to allow a much wider latitude to them even if 
they should adversely affect Fundamental Rights than to restrictions 
i mposed under the police pow er or regulatory power of tho State. 

£ Ed 660 (8e9) : 297 U S 233 (250)” 

23 1952 Mad 395 [AIR V 39 C 105/35] : ILR 0952) Mar, cm mm 
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Hence, the position that Fundamental Rights are not exempt from 
the power of taxation of the State but that such power will have to 
be exercised within limits and cannot be allowed to snuff out the 
Fundamental Rights is not identical with the position that would 
result if taxation is regarded as an ordinary restriction coming 
within the purview of Art. 19. 

A retrospective taxing law is not liable to be questioned as an 
ex post facto law which is prohibited under Art. 20. (See Note 8.) 

Under Art. 28, cl. (2), the State has power in a taxing statute 
to require assistance in the collection of the tax. Thus, where a tax 
is imposed on passengers in motor buses, the bus owners may be 
required to collect the tax and pay it over to the Government. 24 

(See also Notes 7 and 8 and Art. 19, Notes 20, 76 and 85.) 

6a. Freedom of inter-state trade, commerce and inter¬ 
course and power of taxation. _ See Note 6 (m) and Arts. 301 
and 804 and commentary thereon. 


7. Taxation and equality before the law. — Taxation laws 
are as amenable to the equality clause in Art. 14 a 3 any other law. 1 
By the same token, the principle of reasonable classification, which 
is included in the doctrine of equality, is also applicable to laws of 
taxation. 3 

24. 1952 Pat 359 (366) (Pr 16) [AIR V 39] : ILR 31 Pat 493 (SB), Atma 
Ram v. State of Bihar. 

Article 265 — Note 7 

1. 1954 Madh-B 196 (202) [AIR V 41 C 87], Gicalior Sugar Co. Ltd. v. 
State of Madhya Bharat. (Cess on sugar factory was held to be bad as 
offending Art. 14). 

2. 1951 SC 97 (100) [AIR V 38 C 11] : 1951 SCR 127 (SC), Ramji Lai v. 
The Income Tax Officer, Mohindar Garh . 

1954 Bom 261 (265) (Pr 14) [AIR V 41 C 76] : ILR (1954) Bom 647 (BB), 
Cantonment Board, Poona v. Western India Theatres Ltd. (So far as 
taxation is concerned, classification is always permissible. Not only 
does the Constitution permit taxation being related to the capacity 
to pay, but it is obvious that it is always desirable that it should be 
so related. Hence, the contention that taxes levied on a cinema 
show are ultra vires, on the ground that they offend against Art. 14 
of the Constitution cannot be accepted. The contention was that the 
Cantonment Board was not entitled to levy entertainment tax at 
West End and Capitol Cinemas at rates different from those leviable 
at other cinemas — Contention overruled). 

1954 Madh-B 196 (202) (Pr 17) [AIR V 41 C 87] (DB>, Gwalior Sugar 
Co. Ltd. v. State of Madhya Bharat. (Where the receipts of the cess 
were credited in the general revenues and not earmarked for promot¬ 
ing the object with which it was levied, it cannot be said that the 
cess was imposed for conferring some special benefit; it becomes 
virtually a tax and the quid pro quo element on which reasonable 
classification can be based ceases to exist. AIR 1954 SC 282 (SC), 
Foil. Taxation according to capacity to pay does not offend Art. 14.) 
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The equality clause inculcates equality not only ‘in regatd to 
substantive rights but also in regard to procedural matters. 3 Hence, 
where a law prescribes a procedure in regard to the investigation leading 
to the assessment of a certain class of persons and such procedure is of 
a discriminatory nature and involves the denial of several advantages 
available under the procedure applicable to another class of assessees, 
while in the opinion of the Court there is no reasonable ground for 
such discrimination, the provisions under which such discriminatory 
procedure is prescribed, will bo void as offending the equality clause. 4 

i9a4 Raj 178 (Pr 7) [AIR V 41 C 54] : ILR (1954) 4 Raj 982 (DB.i, 

^ h Z a l aSh ? Vmaid Mills Ltd - v. State of Rajasthan. (Licence fees 
for factories levied under sliding scale according to horse power a!fd 

men employed not bad). 

(1934) 78 Law Ed 1109 (1113) : 292 US 40 (43), A Magnano Co. v. Hamil¬ 
ton. (Classification for taxation purposes not bad — Differences be¬ 
tween butter and oleomargarine are sufficient to justify their sepa¬ 
rate classification for purpose of taxation, a tax designed to be ex¬ 
pended for a public purpose does not cease to be one levied for that 
purpose because it has the effect of imposing a burden upon one class 
o business enterprises in such a way as to benefit another class). 

(1916) 60 Law Ed 493 (504) : 240 US 1 (23, 24), Brushaber v. Union 
Pacific Railroad Co. (No unconstitutional discrimination and want of 
due process result because owners of houses in which they live are 
not compelled by Income Tax law to estimate the rental value in making 
up their incomes, while those who live in rented houses are not allow¬ 
ed in making up their taxable income to deduct the rent which they 
have paid, nor because of the fact that although family expenses are 
not as a rule permitted to be deducted from gross income, fanners 
are permitted to omit from their income return certain products of 

the farm which are susceptible of use by them for sustaining their 
families during the years). 

[See 1942 All 156 (166i [AIR V 29] : 43 Cri L Jour 674, Emperor v 

Alunna Lai. (Special tax to cover special expenditure incurred for 
oenexit of a certain class is not bad) ]. * 

3 Mm! vV? Q 9 ) ,I <S) AIR V 42 C 5] : 1955 SCR 787 (SC), Meenakshi 
i-'iuis V. Visvanatha Sastry. 

Voht! f r (552) !, AIR V 41 C 126] : 1955 SCR 448 (SC), surajmal 

ite annutaJnn V ; t ; VisMh “ Sastry. (it is well settled that in 

same rnles of , g proceedin S s Art. 14 assures to every one the 

me rules of evidence and modes of procedure). 

4 mil! !V!van\/ (S c AIR V 42 c 5 J' : 1955 SCR 787 (SC), Meenakshi 
ves Inn™ r y - (Secti0n 5(1) of Taxation on Income (In- 

ing Art 14 S ff miS T n) ACt 30 ° f 1947 held t0 be void as offe » d - 

made applicable the drastic provisions of the Act to 

pei-sons who fell in the same class as those to whom the Income Tax 
1954 was applicable^ T “ flme “ d '"' nt Act » ol 

I'Co “v 1 iT J « 0 «•> : SCK .48 <301, S„a iM 

on ’ ! V ' Vlsvan atha Sastry. (Section 5(4) of Taxation 

as offendino-^ 6 ^ 8110 , 11 Commission > Act 30 of 1947 held to be void 

° rt - 14 as lt made applicable the drastic provisions of the 
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But when the investigation is complete, the fact that the investiga¬ 
tion was held under such unconstitutional provisions of law, will not 
make the assessment itself open to impeachment as a violation of 
the equality clause, and if remedy is sought against the assessment, it 
will only be on the ground of the unconstitutionality of the previous 
investigation resulting in assessment and not on the ground that the 
assessment itself constitutes a violation of the equality clause. In such 
a case, therefore, the real complaint can only be that a person is 
being taxed as a result of an investigation held under a law which is 
bad as offending against Art. 14. In other words, the complaint can 
only be that the tax is sought to be recovered without the authority 
of a Valid law under this article, so that the right sought to be 
enforced will be one under this article and not the right under 
Art. 14. Thus, in Laxmanappa Hanumantappa v. Union of India? 
the Supreme Court declined to interfere under Art. 32 in the case of 
an assessment in consequence of proceedings started under the Taxa¬ 
tion on Income (Investigation Commission) Act (1947) on the ground 
that the investigation had been finished long before the application 
to the Court attacking the validity of the above Act as contravening 
Art. 14. In this connection reference may also be made to the 
observations of the Supreme Court in Nain Sulch Das v. State of 
Uttar Pradesh where the Supreme Court observed : 

" Thus, the infringement of their (petitioners’) Fundamental 

Rights under Art. 15 (l) and Art. 14, that is, the discrimination 

practised against them, of which they now complain related to 

rights which they, in fact, never sought to exercise and took no 

% 

steps to assert, while there was still room for doing so and for the 
exercise of which the opportunity is now lost.” 

See also Art. 14, Note 17 and Art. 286, Note 19. 

8. Retrospective taxing clause. — As seen in Note 12 on 
Art. 245, a Legislature with plenary powers, like the Parliament 
and the State Legislatures, is entitled to make laws with retrospective 
effect, although it will be a question of construction whether a 
certain law has retrospective operation or not. There is, however, 
one exception to this rule, namely, that the Legislature is competent 
to make laws with retrospective effect. (This exception is contained in 
Art. 20 of the Constitution, which prohibits the enactment of what 
are known as ex post facto laws, that is, laws which declare acts and 
omissions to be offences, which acts and omissions were not offences 
under the law in force at the the time when they were committed. 
The Constitution only prescribes one limitation on the power of the 

Act to persons who fell in the same class as those to whom the In¬ 
come Tax Act, S. 34 was applicable). 

5. 1955 SC 3 (4) [ (S) AIR V 42 C 2] : 1955 SCR 769 (SC). 

6. 1953 SC 334 (385) [AIR V 40 C 86] : 1953 SCR 1184 (SC). 
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Legislature to enact retrospective laws and that is the limitation 

contained in the above provision of Art. 20. Hence, there is no 

constitutional bar to the enactment of taxing laws with retrospective 

effect 1 as taxing laws are not penal laws creating and providing for 

the punishment of offences. See also Art. 19, Note 85 and Art. 245, 
Note 12. 


9. Double taxation. — There is nothing in the Constitution 
which prevents double taxation being levied. Instances are not 
wanting in this country in which taxes are levied twice upon the 
same thing, once for the benefit of the State Government and in the 
second instance, for the benefit of the local self-government bodies, 
for example, the District Local Board or the Municipality. 1 


10. Remedies for illegal taxation-In addition to the 

normal remedy of suit which a person has under the law for 


vindicating his rights 


in case of illegal taxation, the Constitution 


gives him special remedies by way of'.writ applications to the Supreme 
Court under Art. 32 and to the High Court under Art. 22G. But the 
conditions under which these writs are available are not the same 
in regard to Art. 32 as in regard to Art. 22G. Article 32 will only 
apply where the relief sought is the enforcement of a Fundamental 
Right. Where the relief sought is not the enforcement of a 
Fundamental Right but only the enforcement of a right which this 
article confers against being taxed otherwise than under the 


Article 265 — Note 8 

1. 1953 Mad 337 (339, 340) (Prs 7, 9) [AIR V 40 C 114] : 1953 Cri L Jour 
625, Public Prosecutor v. Ayyapan Pillai. (Held, amendment providing 
a new mode of recovery of Sales Tax, viz., “as if it were a fine” did not 
offend the rule against ex post facto laws in Art. 20). 

1952 Nag 139 (Prs 12, 13) [AIR V 39] : ILR (1952) Nag 156 (DB), Chhota- 
bhat Jethabhai Patel & Co. v. Union of India. (If Parliament has 
power to enact a law retrospectively the nature of the tax is not al¬ 
tered by the mere fact that the rate is increased retrospectively). 

Article 265 — Note 9 

1. 1954 Bom 261 (265) (Pr 13) [AIR V 41 C 76] : ILR (1954) Bom 647 
(DB), Cantonment Board, Poona v. Western India Theatres Ltd. (En¬ 
tertainment tax on cinema theatres once by State Govt, and again by 
Cantonment Board. It is quite true that ordinarily if Provincial Legis- 
ature wants to levy for itself a tax it would not pass two laws levying 
two different duties in respect of same subject-matter (to wit in 
this case, an entertainment). But there are several instances of such 
taxes e.g. land revenue and local fund cess and urban proprietary tax 
levied in City of Bombay for purpose of Provincial Govt, and house 
tax which is levied by Municipality of Bombay for its own finances). 

1945 Nag 171 (175) [AIR V 32] ; ilr (1945) Nag 134 (DB), Mulji Sicka & 
Co. v. Dist. Council, Bhandara. (Section 51, C. P. Local Self-Govt. Act 

of 1920) which is a section for general taxation does not exclude a 
terminal tax). 
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authority of a valid law an application under Art. 82 will not lie 1 
but one under Art. 226 will lie. 2 The right, which this article 
confers, of not being taxed except under authority of a valid law is 
not a Fundamental Right as the article is not included in Part III 
of the Constitution. Even assuming that taxation is a form of 
deprivation of property in regard to which a Fundamental Right is 
created under Art. 31, inasmuch as a special provision has been made 
in this article regarding taxation, the right infringed in the case of 
illegal taxation is only a right under this article and not a right 
under Art. 31. Hence, in such cases, as already stated, the Supreme 
Court cannot be moved under Art. 32 although a writ application to 
the High Court under Art. 226 can be made. 

But this does not mean that under no circumstances an 
application to the Supreme Court under Art. 32 will lie in a matter 
relating to taxation. Where a law relating to taxation infringes any 
of the Fundamental Rights an application to the Supreme Court will 
lie for the enforcement of such right, although the law is one which 
pertains to taxation. Thus in Surajmal Mohta v. A. VVisvanatha 
Sastri 3 and Meenakshi Mills v. A. V. Visvanatha Sastri , 4 the 
provisions of Taxation on Income (Investigation Commission) Act, 
(30 of 1947), which introduced a special procedure for investigation 
of alleged cases of tax evasion, different from and more drastic than 
those of the Income-tax Act, were held to offend against Art. 14 of 

Article 265 — Note 10 

1. 1955 SC 3 (4) (Pr 5) [ (S) AIR V 42 C 2] : 1955 SCR 769 (SC), Laxman - 
appa v. Union of India. 

1951 SC 97 (100) [AIR V 38 C 11] : 1951 SCR 127 (SC), Ramjilal v. In- 
conie-tax Officer, Mohinder Garh. 

2. 1953 Raj 180 (181) (Pr 6) [AIR V 40 C 63] : ILR (1953) 3 Raj 52 (DB), 
Bhamvarlal v. Rajasthan State. (In a case where an illegal tax is be¬ 
ing levied, mere delay in making an application against the illegal 
levy should not deter the High Court from passing an order under 
Art. 226, if it is proved that the tax is being levied illegally without 
any authority of law). 

1953 Trav-Co 146 (155) (Pr 27) [AIR V 40 C 50] : ILR (1952) Trav-Co 
960 (DB), Joseph v. Asst. Excise Commissioners. (Where a levy on 
collection of tax unauthorised by law under Art. 265 is made, relief 
may be given to the citizen in appropriate proceedings, not as a vio¬ 
lation of a fundamental right to property under Art. 31 but as an ultra 
vires act of the State. Proceedings under Art. 226 of the Constitution 
are appropriate. AIR 1951 SC 97 (SC), Rel. on). 

1951 Raj 139 (144) (Pr 12) [AIR V 38 C 63] (DB), Manak Chand v. Muni¬ 
cipal Council. (Where a municipality imposes property tax on the 
petitioner without following the procedure prescribed by law, the 
right of the petitioner under Art. 265 of the Constitution not to be 
subject to any tax without the authority of law is infringed and he 
would be entitled to relief under Art. 226). 

3. 1954 SC 545 (554) (Pr 21) [AIR V 41 C 126] : 1955 SCR 448 (SC). 

4 . 1955 SC 13 (17, 19) (Prs 13, 15) [ (S) AIR V 42 C 5] : 1955 SCR 787 (SC). 
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the Constitution and as such void. In both the above cases the 

Supreme Court interfered under Art. 32 to prevent the continuation 

of the investigations under the impugned provisions. But in 

Laxmanappa Hanumantappa v. Union of India f the Supreme 

Court declined to interfere under Art. 32 to restrain the collection of 

income-tax, on the ground that the investigation proceedings under 

the impugned Act had been completed long before the Supremo 

Court was moved and there was no question at that stage of 

enforcing any Fundamental Right under Art. 14. The attack on the 

assessment would be covered by Art. 2G5, the right under which was 
not a Fundamental Right. 

Moreover, Art. 32 is not intended for relief against voluntary 
actions of a person. Thus, in Gopaldas Mohta v. Union of India * a 
person was assessed to income-tax on the basis of a settlement in 
proceedings under Taxation on Income (Investigation Commission) 
Act, 1947. He subsequently applied for quashing of the whole 
proceedings on the ground that the Act was void as offending the 
provisions as to Fundamental Rights. It was held by the Supreme 
Court that the application to it under Art. 32 was misconceived and 
that the remedy, if any, of the applicant lay elsewhere. 

See also Note 7. For further discussion of the question of relief 

against illegal taxation, see Arts. 22G and 32, Note 35 and 
Art. 28G, Note 20. 

11. “Levied or collected.”_Under this article, not only the 

®' y bn \ ' dh ° the collectlon the tax must be sanctioned by law. 
Mhero the law provides that a certain tax may be collected in such 

manner as may be prescribed by rules made under the Act and no 

rules have been made under the Act for the collection of the tax in a 

certain class of cases, no tax under the Act can be collected in such 
cases. 


6 1955 1 n! r^? , A m S) AIR v 42 c — 

SC 1 (3) [ (S) AIR v 42 c 1 ] : 1955 SCR 773 (SC). 

, 1Q „ X7 Article 26 5 — Note 11 

(DB) So 38> 44> [AIR V 39] : ILR (1952 > 156 

(1) of Sfa!! Mhabhai & Co. v. Union of India. (Charging S. 3 

be levied and ^ Salt ACt ’ 1944 provides that “there shall 

excise ” SUCh manner as ma y be prescribed duties of 

An examination T mGanS prescribed b y niles under the Act. 

that apart from r„i fn™ GS Under Central Excises Act, 1944 reveals 

collect the dutv in r Rule 160 there is no power or authority to 

removed from tho esp ^ ct of ex cisable goods which have already been 
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A provision whereby the magistracy is set up as the agency for 

the collection of taxes due to public authorities and the Government 
is valid. 2 _ 


Consoli dated 
Funds and Pub¬ 
lic Accounts of 
India and of the 
States. 


266 . (I) Subject to the provisions of Article 267 
and to the provisions of this Chapter with respect to 
the assignment of the whole or part of the net pro¬ 
ceeds of certain taxes and duties to States, all reve¬ 
nues received by the Government of India, all loans 
raised by that Government by the issue of treasury 
bills, loans or ways and means advances and all 
moneys received by that Government in repayment 
of loans shall form one consolidated fund to be en¬ 
titled “the Consolidated Fund of India”, and all re¬ 
venues received by the Government of a State, all 


loans raised by that Government by the issue of trea¬ 
sury bills, loans or ways and means advances and all 
moneys received by that Government in repayment 
of loans shall form one consolidated fund to be enti¬ 
tled “the Consolidated Fund of the State”. 

(2) All other public moneys received by or on 
behalf of the Government of India or the Govern¬ 
ment of a State shall be credited to the public account 
of India or the public account of the State, as the case 
may be. 

(3) No moneys out of the Consolidated Fund of 
India or the Consolidated Fund of a State shall be 
appropriated except in accordance with law and for 
the purposes and in the manner provided in this 
Constitution. 


Government of India Act, 1935 

For the text of S. 136 of the Government of India Act, 1935, 
which corresponded with Art. 266 of this Constitution, See Note 1. 

removed from the warehouse. The CoUector or the Central Excise 
Officers are empowered to exercise powers conferred by the rules and 
if the rules have not provided, as to cover a case of this kind they 
cannot proceed to collect a tax, though it has been properly levied 
and is payable to the Government.) 

2. 1954 Mad 833 (835) [AIR V 41 C 281] : ILR (1955) Mad 184 : 1954 Cn 
L Jour 1267 (DB), Guruviah Naidu In re. (Section 15, Madras General 
Sales Tax Act, which vests the power to collect sales tax in a Presi¬ 
dency Magistrate or a Magistrate of the First Class is valid). 
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Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, in 

Akt. 266 references to the State or States shall be construed as not 

including references to the State of Jammu and Kashmir_The 

Constitution (Application to Jammu and Kashmir) Order 19<U 
(14-5-1954). ’ 


Cognate Provisions 
Cl. (D—.Loan—Construction of, see Art. 360 (4). 

Cl. (1)—Tax—Interpretation of, see Art. 366 (28). 

„ f f 1 )u 3) ;r“ Sh , a! , 1 be a PP r0 P rialpd ” — For provisions relating to appropriation 
•out of the Consolidated Lund of India or of State, see Arts. 114 and 204. 
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Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935. 

(b) England. 

(c) Australia. 

2. Scope of the article, 

3. Appropriation Act. 


1. Analogous law. 

(a) Government of Inaia Act, 1935. 

Section 13G of the Government of India Act, 1935, runs a 
follows: 


136. Subject to the following provisions of this chapter with 
respect to the assignment of the whole or part of the net proceeds 
of certain taxes and duties to Provinces and Federated States, and 
subject to the provisions of this Act with respect to the Federal 
Railway Authority, the expression ‘revenues of the Federation* 
includes all rc\enues and public moneys raised or received by the 
Federation, and the expression ‘revenues of the Province’ includes 
all revenues and public moneys raised or received by a Province.” 

The following points of difference between the Government of 

India Act, 1935, and this Constitution may be noted in connection 
with this article: 


(i) The Consolidated Fund of India and the Consolidated Fund 

of the State are creations and innovations introduced by the Con. 

stitution. The idea of a Consolidated Fund has been taken from the 
British system. 

(") Tlns artlcle treats “revenues” as distinct from loans raised 
by the Government, moneys received in repayment of loans and 

other public moneys received by the Government. But by virtue of 

the definition m S. 136 of the Government of India Act, 1935 the 

expression “revenues of the Federation” includes all revenues and 

public moneys raised or received by the Federation. The expression 

revenues of the Province” is similarly defined. This wide definition 

therefore, includes within the word “revenues” the other items 

mentioned abo\e, namely, loans raised, moneys received in payment 
Ox loans and other public moneys. 


l.Ind.Con. S.F. 55. 


(a) Government 
of India Act 
1935. 
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(iii) Under the Government of India Act, 1935, all revenues 

and public moneys raised or received by the Federation constituted 

revenues of the Federation. Thus, under the Government of India Act, 

1935, even taxes and duties, of which the proceeds were assigned to 

the Provinces, were included in the expression “revenues of the 

Federation.” But under this Constitution, taxes and duties, the pro- 

ceeds of which are assigned to the State, will not form part of the 

Consolidated Fund of India, but will form part of the Consolidated 

Fund of the respective States. See Arts. 268 (2), 269 (2) and 
270 (2). 

(iv) The Government of India Act, 1935, did not provide for a 
separate account corresponding to the Public Account of India or the- 
Public Account of the State, as distinct from Revenues of the Federa¬ 
tion or Revenues of the Province, in which public moneys other than 

revenues, loans and moneys received in repayment of loans were to 
be deposited. 

(bj England . 1 

(b) England,, As already stated, the conception of a Consolidated Fund has 

been borrowed from the English system and is an innovation intro¬ 
duced by this Constitution. In fact, the idea of an Appropriation Act 
(as distinct from the Finance Act) for the purpose of appropriating 
the sums of money from the Consolidated Fund for the items 
granted by the Legislature is taken from the English system. 

The provision for a Comptroller and Auditor-General of India 
(Arts. 148 to 151) as an independent authority to control the 
accounts of the Union and the States has its counterpart under the 
English system, although there was also provision in the Government 
of India Act for the appointment of an Auditor-General. (See Govern¬ 
ment of India Act, 1935, S. 166.) 

As seen in the commentary on Art. 265, under the English 
system as well as under this Constitution, no tax can be levied or 
collected except under the authority of a statute. There seems to be 
a difference between the English system and that under this Con¬ 
stitution as regards appropriations from the Consolidated Fund- 
Under this Constitution, appropriations from the Consolidated Fund 
can be made only by the annual Appropriation Act. But under the 
English system, such appropriations can be made only by permanent 
Acts and the Appropriation Act is necessary only in regard to items 
not covered by the permanent Acts. 2 But both under the English 
system and this Constitution, not a penny can be legally expended 
except under the authority of a statute. 

1. See Introduction to the Study of the Law of the Constitution by A. V. 

Article 266 — Note 1 

Dicey, 9th (1952) Edition, pp. 312-319. 

2. Introduction to the Study of the Law of the Constitution by A. V 
Dicey, 9th (1952) Edition, p. 317. 
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(c) Australia. 

1(lnn Secli0D 81 of the Commonwealth of Australia Constitution Act 
l'JOO, provides as follows: ’ 

81. All revenues or moneys raised or received by the Execu 

tive Government of the Commonwealth shall form one Consolidated 

Revenue Fund, to be appropriated for the purposes of the 

Commonwealth m the manner and subject to the charges and 
liabilities imposed by this Constitution.” 

2. Scope of the article. _ Dicey in his Law of the 
Constitution in the chapter dealing with “the Revenue” 1 mentions 
three questions in connection with the subject of public revenue : 

(ij the source of the public revenue, 

(ii) the authority for expending the’public revenue, and 
(n.) the securities provided by the law for the due appropriation of 

public revenue, that is, for its being expended in the exact 
manner which the law directs. 

As regards the source of public revenue, Dicey points out that all 
axes are imposed by statute and that no one can bo forced to pay a 
ingle shilling by way of taxation which cannot be shown to the satis- 
fac mn of the Judges to bo due from him under an Act of Parliament. 
The Indian Constitution embodies this principle in Art 265 

The next question is as to the expenditure of public money and 

two 2le 3 Y ^ rGgard t0 thiS questi0n ' I)ice y mentions 

The first stage is : the payment of the whole of the public 

Z°7 ° f 11 , 11 mt ° theBaak0f ‘0 the account of 

PIis Majesty s Exchequer. About His Majesty's Exchequer, Dicey 

says . That office is a mere place for the receipt of taxes; it D 

a huge money box into which day by day moneys paid as taxes are 

drawn and whence such moneys are taken daily to the Bank ” a This 

amount paid into the Bank of England to the account of IBs Majesty's 

nation' The Til •“ ^ r6VenU6 0r th ° ‘‘ Consolidated F«md" of the 

nation. The following passage from Halsbury's Laws of England* 
shows what is meant by the Consolidated Fund in England ’ 

naid into ° InCSGnt fclme Practically the entire public revenue is 
paid into one general account called the Consolidated Fund or the 

ture isTid Th Unt ’ ^ ^ ^ ^ Wh ° lG ° f the public espeildi - 

re paid. This account is kept at the Bank of England and is 

..dlarSL 0 .'," P8rm ““‘" k ”“™ “ 


i Article 2G3 — Note 2 

1. Introduction to the Studv of t * . 

Dicey. 9th (19521 Edition, Chap. fn Constitution ^ A - V. 

Edition, PagTsW^ StUdy ° f the Law of the Constitution, 9th (1952) 
3. Halsbury's Laws 


Article 26C 
Note 2 
Pt. 1 

(c) Australia. 



Article 266 
Note 2 
Pt. 4 


CONSOLIDATED FUNDS AND PUBLIC ACCOUNTS 


The second stage in the expenditure of public revenue which 

Dicey mentions is its appropriation under an Act of Parliament. 
Dicey says: 

Not a penny of revenue can be legally expended except under 
the authority of some Act of Parliament. ** This authority may be 
given by a permanent Act or by the annual Appropriation Act 
which" appropriates or fixes the sums payable to objects not provided 
for, by permanent Acts.” 

Thus, in England, first there is the creation of a Consolidated 
Fund and next, the appropriation of payments out of such Fund 
under the authority of Acts of Parliament. 

The third question which Dicey mentions is, as already stated, 
the securities provided by law for the expenditure of public revenue 
in the manner which the law directs. This security is provided by an 
elaborate scheme of control and audit. The centre of this system of 
control is the Comptroller and Auditor-General. 

It will be seen that, broadly speaking, the Indian Constitution 
has copied the British system in regard to all the three main aspects 
thereof mentioned above. Article 265 deals with the first aspect 
mentioned by Dicey, namely, the source of public revenue. 

This article and Art. 267 are concerned with the second question 
mentioned above, namely, the expenditure of public revenue and 
public moneys. As under the British system, the Indian Constitution 
also contemplates two stages or aspects in regard to this question: 
Firstly , the creation of the Consolidated Fund, into which the public 
revenues and public moneys are collected, and secondly , the procedure 
of public expenditure by appropriation out of the Consolidated Fund 
under the authority of an Appropriation Act. Both these aspects are 
dealt with in this article. 

Clause (l) of the article deals with the Consolidated Fund. The 
same machinery is provided both for the Centre and the States. 
Hence, there are to be a Consolidated Fund of India as well as a 
Consolidated Fund of the State for each of the States. Clause (8) 
provides that no moneys out of the Consolidated Fund shall be 
appropriated except in accordance with law. 

It will be noted that both els. (l) and (3) refer to the Consolidated 
Fund. Clause (2) refers to w’hat is known as the Public Account of 
India or the Public Account of the State, as the case may be. This 
“Public Account” is different from the Consolidated Fund. The 
difference lies in the fact that it is only certain classes of public 


% 


4. Introduction to the Study of the Law of the Constitution, 9th (1952) 
Edition, Page 317. 
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moneys that go into the Consolidated Fund. These classes are 
enumerated in cl. (l) of the article. They consist of the following : 

(i) all revenues received by the Government ; 

(ii) all loans raised by the Government; and 

(ni) all moneys received by the Government in repayment of loan. 

Loans may be raised by the Government by the issue of 
Treasury Bills, loans or ways and means advances. 

It is only the above items that will go into the Consolidated 

Fund, whether of India or of the State. All other public moneys 

received by or on behalf of the Central Government or the State 

government, shall bo credited to the Public Account of India or of 

the State, as the case may be. Among the prominent items which 

will fall m this class of public moneys may be mentioned receipts 

from commercial operations of the Government like Posts and Tele. 

graphs, and from the exercise of sovereign rights of the State like 
escheat. 

Appropriation by means of an Appropriation Act is only neces¬ 
sary in the case of the Consolidated Fund and not in that of the 
iublic Account” under cl. (2). 

It may be noted that this article only deals with revenues and 

pub he moneys received by or on behalf of the Government, whether 

o the Centre or of the States. It does not deal with taxes and public 

moneys received by other authorities as, for instance, local authorities 

like municipalities, district boards, etc. Hence, these moneys need 

not be invested in the Consolidated Fund or the Public Account Nor 

is an Appropriation Act necessary for spending moneys out of such 
funds. 

Nor does the article apply to funds which are vested in and 

administered by statutory authorities, under special statutory 
provisions. 0 J 


RaUlal v StatTJT l [AIR V 41 C 93] : 1954 SCR 1055 (SC) 
TruS Act rn nf , oT y - (Contributi °ns under S. 58, Bombay Public 
rat oi F C : n 9 ° f 1950) f re t0 be credited to the Public Trusts Adminis- 

LTsioner^ and JSH* S ' 5? ' “ V6Sts in the Charit * Coni ‘ 

not m manner in "h T ent payment therefrom to b * ejected 

prescribed bv th ^ general reven ues are disbursed but in the way 
presumed by the rules made under the Act) 

1954 SC 400 (403) (P r 9 ) fa TP u a , ~ « 

1954 SCR ifUfi ten o AIR V 41 C 96 J : *LR <1954) Cut 334 : 
that is levied under q r ^ agannath State of Orissa. (Contribution 
of 1939» is o ‘ ° rissa Hindu Religious Endowments Act (4 

the Commissioner and^ f0 L the purpose of meetin £ the expenses of 

the due arW • 1S office which is the machinery set up for 

in the manner laid down fL r6Venue and are not appropriated 

Public purposes ThevT, appropriati °» of expenses for other 
purposes. They go to constitute a fund contemplated by S 50 
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It has been seen in Note 4 on Art. 265 that there is a vital 
distinction between a tax and a fee and that a contribution levied for 
a specific benefit conferred or service rendered and earmarked for 
meeting the expenses in connection therewith, is a fee and not a tax. 

It is not intended that such earmarked contributions should be 
absorbed in the Consolidated Fund. 6 

Thus the revenues, which are intended to be placed in the 

Consolidated Fund, are only revenues that are raised for the general 

purposes of the State and not those which are earmarked for specific 
purposes. 

This article must be read with Arts. 112, 118 and 114. 
Article 112 refers to the annual financial statements. The estimates 
of expenditure embodied in the annual financial statement refer to 
the expenditure to be met from the Consolidated Fund of India. The 
voting of grants under Art. 113 relates to the estimate of expenditure 
in the annual financial statements and hence, only relates to expenses 
to be met from the Consolidated Fund. Article 114 provides for the 
passing of an Appropriation Act for the appropriation, out of the 
Consolidated Fund of India, of all moneys required to meet the 
grants made by the House of the People under Art. 113 and the 
expenditure charged on the Consolidated Fund of India. Clause (3) 
of Art. 114 provides that, except as provided for under Arts. 115 
and 116, no moneys shall be withdrawn from the Consolidated Fund 
of India except under appropriation made by the Appropriation 
Act. The corresponding provisions with regard to the States are 
contained in Arts. 202, 203 and 204. 

This article is subject to the provisions of Art. 267 and to tho 
provisions of this chapter with respect to the assignment of the 
whole or part of the net proceeds of certain taxes and duties to States. 
Article 267 relates to the creation of a Contingency Fund for 
advances for meeting unforeseen expenditure. Articles 268, 269 
and 270 deal with the assignment of the proceeds of certain revenues 
to the States, and it is provided that such proceeds shall not form 
part of the Consolidated Fund of India. 

Article 283 deals with the custody of the moneys in the three 
above-mentioned accounts, namely, the Consolidated Fund, the 
Contingency Fund, and the Public Account of India as well as of the 

of the Act and the fund is specifically set apart for the rendering of 
services involved in carrying out the provisions of the Act.) 

6 . 1954 SC 282 (296) [AIR V 41 C 68] : 1954 SCR 1005 (SC), The Com¬ 
missioner, Hindu Religious Endowments v. Lakshmindra Thirtha 
Swamiar. 

1954 SC 400 (403) [AIR V 41 C 96] : ILR (1954) Cut 334 : 1954 SCR 1046 
(SC), Sri Jagannath v. State of Orissa. 

1954 SC 388 (395) (Pr 22) [AIR V 41 C 93] : 1954 SCR 1055 (SC), RatUal 
v. State of Bombay* 
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States, the payment of moneys into such accounts and the with, 
drawal of moneys therefrom. 

It will be noted that three Funds have been referred to above * 

(a) The Consolidated Fund, (b) The Public Account, and (c) The 
Contingency Fund. 


The items that will go into the Public Account are mentioned 
in cl. (2) of this article. Clause (2) does not mention moneys received 
by Public Officers in their public capacity and by Courts. But these 
items also are to bo placed in the Public Account of India or of the 
State, as the case may be. (See Art. 284.) 

3. Appropriation Act.—Under cl. (3) of this article, no moneys 
out of the Consolidated Fund of India or the Consolidated Fund of a 
State shall be appropriated except in accordance with law and for 
the purpose and in the manner provided in the Constitution. The 
expression law ’ in cl. (3) includes the Appropriation Acts. 1 Hence, 
as seen in Isote 2, unless the requisite funds are appropriated from 
the Consolidated Fund by an Appropriation Act, the mere fact that 
the House of the People or the Legislative Assembly of a State has 
voted certain grants will not enable moneys to be withdrawn from 
the Consolidated Lund for public expenditure. 


Suppose, a certain demand has been granted by the Legislature 
and an Appropriation Act has also been passed appropriating the 
sanctioned amount for the particular purpose. Is it necessary to have 
in addition to the Finance and Appropriation Acts, another separate 
Act to sanction the activity on which the money is proposed to be 
spent ? Phis question has arisen in connection with the constitu¬ 
tionality of Government engaging in trade or business without the 
sanction of a legislative enactment. Thus, suppose the Legislature 
has granted the demand for the funds for running a State transport 
service and the requisite Appropriation Act has also been passed, 
appropriating the funds necessary for the purpose. Is a separate Act 
authorising the State to run a public transport service necessary to 
enable the State to run the service? This question arose in Motilal 

\ Tht Gov ernment of Uttar Pradesh , 2 a Full Bench decision of the 
ahabad High Court. In that case, there was a difference of opinion 
amon B the Judges. According to Malik C. J., 3 such separate Act was 
not necessary. According to him the provision in cl. (3) of this 
ai tic e that no moneys can be appropriated except in accordance 
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with law only means that appropriation must be according to an 
Act of the Legislature and not that there must be a separate 
sanctioning of the activity for which the appropriation is made. 
Wanchoo and Mootham JJA also expressed the view that cl. (3) did 
not imply the necessity of a separate Act sanctioning the purpose for 
which moneys are appropriated by the Appropriation Act. Sapru Jf 
and Agarwala J., 6 however, took the view that a mere Appropriation 
Act without specific legislation authorizing the State to engage in 
certain activity would not legalize the activity. 

The majority view in the above Pull Bench decision of the 

Allahabad High Court has been endorsed by the Supreme Court in 

Bam Jawaya Kapur v. State of Punjab. 7 In that case, the question 

was whether a State Government could engage in the business of 

printing and publishing text books for recognised schools in the State 

in the absence of a legislative enactment authorising it to do so. It 

was held by the Supreme Court that a legislative enactment was not 

necessary for the purpose of enabling the State Government to engage 

in the business, although the expenditure incurred by the Government 

in the matter must be sanctioned by the State Legislature and the 

required amount must be appropriated by the annual Appropriation 

Act. B. Iv. Mukherjea, J., in delivering the judgment of the Supreme 
Court, observed as follows : 

Our Constitution, though federal in its structure, is modelled ou 
the British Parliamentary system where the executive is deemed to 
have the primary responsibility for the formulation of governmental 
policy and its transmission into law though the condition precedent 
to the exercise of this responsibility is its retaining the confidence 
of the legislative branch of the State. The executive function 
comprises both the determination of the policy as well as 
carrying it into execution. This evidently includes the initiation of 
legislation, the maintenance of order, the promotion of social and 
econom ic welfare, the direction of foreign policy, in fact the 

4. 1951 All 257 (281, 282) (Pr 112) [AIR V 38 C 51] : ILR (1951) 1 All 2 & 
(FB), Motilal v. Govt, of Uttar Pradesh. 

5. 1951 All 257 (312) (Pr 281) [AIR V 38 C 51] : ILR (1951) 1 All 269 
(FB), Motilal v. Govt of Uttar Pradesh. 

6 . 1951 All 257 (331) (Pr 446) [AIR V 38 C 51] : ILR (1951) 1 All 269 
(FB), Motilal v. Govt, of Uttar Pradesh. (Passages from May’s Par¬ 
liamentary Practice, 14th Edn., pp. 712, 713, regarding authorisation of 
expenditure by an Appropriation Act without specific legal sanction 
quoted in para 445, at p 330.) 

7. 1955 SC 549 (553) [ (S) AIR V 42 C 84] : (1955) 2 SCR 225 (SC). ( Com¬ 
monwealth and the Central Wool Committee v. Colonial Combing , 
Spinning and Weaving Co. Ltd., 31 CLR 421 and Attorney-General for 
Victoria v. The Commonwealth, 52 CLR 533, Disting., AIR 1951 AU 257 

(FB), Approved. Agarwala J.’s view in it held to be too narrow and. 
unsupportable.) 
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carrying on or supervision of fcho general administration of the 

State ...... 

Suppose now that where the Ministry or the executive 
Government of a State formulates a particular policy in furtherance 
of which they want to start a trade or business. Is it necessary 
that there must be a specific legislation legalising such trade 
activities before they could be embarked upon ? We cannot say 
that such legislation is always necessary. If the trade or 
business involves expenditure of funds, it is certainly required that 
Parliament should authorise such expenditure either directly or 
under the provisions of a statute. What is generally done in such 
cases is, that the sums required for carrying on the business are 
entered in the annual financial statement which the Ministry has 
to lay before the House or Houses of Legislature in respect of 
every financial year under Art. 202 of the Constitution. So 
much of the estimates as relate to expenditure other than those 
charged on the Consolidated Fund are submitted in the form of 
demands for grants to the Legislature and the Legislature has the 
power to assent or refuse to assent to any such demand or assent 
to a demand subject to reduction of the amount (Art. 203). After 
the grant is sanctioned, an Appropriation Bill is introduced to 
provide for the appropriation out of the Consolidated Fund of the 
btate of a l moneys required to meet the grants thus made by 

the Assembly (Art. 201). As soon as the Appropriation Act is 

passed, the expenditure made under the heads covered by it would 

be deemed to bo properly authorised by law under Art. 2GG cl f3) 
of the Constitution. 

It is true that the Appropriation Acts cannot be said to give a 
direct legislative sanction to the trade activities themselves" But 
so ong as the trade activities are carried on in pursuance of the 
policy which the executive Government has formulated with the 
act support of the majority in the Legislature, no objection on 

® SC ° re ° f theu ' nofc boin b' sanctioned by specific legislative 
provision can possibly be raised.” 

, Hi « h Owl kas also held Hat no special legislative 
Srjj"’ * s ““ in 

See also Art. 53, Note G. 
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CONTINGENCY FUND 

267. (1) Parliament may by law establish a 
Contingency Fund in the nature of an imprest to be 
entitled “the Contingency Fund of India” into which 
shall be paid from time to time such sums as may 
be determined by such law, and the said Fund shall 
be placed at the disposal of the President to enable 
advances to be made by him out of such Fund for the 

purposes of meeting unforeseen expenditure pending 
authorisation of such expenditure by Parliament by 
law under Article 115 or Article 110. 

(2) The Legislature of a State may by law estab¬ 
lish a Contingency Fund in the nature of an imprest 
to be entitled “the Contingency Fund of the State” 
into which shall be paid from time to time such 
sums as may be determined by such law, and the 
said F und shall be placed at the disposal of the 
Governor or Kajpramukh of the State to enable 
advances to be made by him out of such Fund for 
the purposes of meeting unforeseen expenditure 
pending authorisation of such expenditure by the 

Legislature of the State by law under Article 205 or 
Article 206. 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, clause (2) 
of Art. 267 shall be omitted. — The Constitution (Application to 
Jammu and Kashmir) Order, 1954 (14-5-1954). 


Cognate Provisions 

Cl.(l) Art. 115 deals with supplementary, additional or excess grants. 

Art. 116 deals with votes on account, votes of credit aDd exceptional grants. 

Cl. (2) Art. 205 deals with supplementary, additional or excess grants. 

Art. 206 deals with votes on account, votes of credit and exceptional grants. 

1. Scope of the article. — It has been seen that Art. 266 
provides for the creation of two separate accounts in respect of the 
public revenues and public moneys of India and the States. These 
two accounts are the Consolidated Fund and the Public Account. This 
article provides for a third account under the title the “Contingency 
Fund”. The object of this Contingency Fund is to enable advances 
to be made for meeting unforeseen expenses pending authorization by 
the Legislature. (See Arts. 115, 116, 205 and 206.) 

The Contingency Fund under this article is to be established by 
Parliament by law. The Parliament shall also determine by law the 



CONTINGENCY FUND 

sums to be paid into this fund. The Contingency Fund established by 

Parliament will be known as the Contingency Fund of India and it 

will be at the disposal of the President. Clause (2) of the article 

provides for the establishment of a Contingency Fund for each State 

by the Legislature of that State, to be placed at the disposal of the 
Governor or the Rajpramukh. 

In pursuance of the powers conferred by this article, the 
Parliament has passed the Contigency Fund of India Act (49 of 1950). 
The Act provides for the establishment of a Contingency Fund of 
fifteen crores of rupees, out of the Consolidated Fund of India. This 
fund is to be held on behalf of the President by a Secretary to the 
Government of India in the Ministry of Finance. 

The article provides that the Contingency Fund is to be in the 
nature of an imprest”. “Imprest” means, according to the dictionary, 
money advanced to a person to be used in State business.” 


Distribution of Revenues between the Union and 

the States. 

268. (1) Such stamp duties and such duties of 
excise on medicinal and toilet preparations as are 
mentioned m the Union List shall be levied by the 
Government of India but shall be collected- 

fa; in the case where such duties are leviable 

within any State specified in Part C of 

the lirst Schedule, by the Government of 
India, and 

(b) in other cases, by the States within which 
such duties are respectively leviable. 

(2) The proceeds in any financial year of any 

such duty leviable within any State shall not form 

part of the Consolidated Fund of India, but shall be 
assigned to that State. 

Jammu and Kashmir 

r ^ rt ' c * e applies to the State of Jammu and Kaehmir—Ths 
tot,tut,ou (Application to Jam„ n „ 4 Kashmir) Order, 1954 

Cognate Provisions 

Pr0Ti3i ° DS 0f thi3 “ rtiole >“ve effect 
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DUTIES LEVIED BY UNION BUT APPROPRIATED BY STATES 

Clause (I)—Union List—Meaning of, see Art. 246 (1). 

State specified in Part C of Sch. 1” — Reference to, how to be interpreted 
see Art. 264 (c). ’ 

States—Meaning of, see Art. 261 fb). 

Clause (2)—Consolidated Fund of India—Formation of, see Art. 266. 

1. Scope of the article — It has been seen that under Art. 265 
taxes can be levied and collected only under statutory authority. The 
legislative lists in the Seventh Schedule enumerate the subjects as 
to which the Union Legislature and the State Legislatures can 
respectively make laws including those relating to taxes. But although 
a law imposing a certain tax can only be passed by the Union Legis¬ 
lature, this does not necessarily mean that the proceeds of the tax 
should go into the coflers of the Union. Nor does it mean that the 
tax must necessarily be collected by the Central Government. In all 
these cases, no doubt, the levy of the tax will be in virtue of a Central 
law. But the actual collection may be by the States. Similarly, the 
proceeds of tno tax may be taken by the States or may be distributed 
between 1 no Union and the States. This article is a first of a series 

dealing vith the subject of distribution of revenues between the Union 
and the States. 

The taxes mentioned in this article are, as already indicated, 
levied under Union laws. They are to be levied by the Government 
of India, but the actual collection of the taxes is to be made by the 
States in their respective areas and the amounts collected therein are 
to be appropriated by the respective States. 

The taxes, covered by this article and dealt with as above, are 
such stamp duties (List 1, Entry 91) and such excise duties (List 1, 
Entry 84) on medicinal and toilet preparations as are mentioned in 
the Union List. The stamp duties above referred to are those on 
bills of exchange, cheques, promissory notes, bills of lading, letters 

of credit, policies of insurance, transfer of shares, debentures, proxies 
and receipts. 

In the case of Part C States, the duties mentioned in this article 
shall be levied as well as collected by the Government of India, but 

the proceeds shall be assigned to the State in which the duties are 
collected. 

As the proceeds of the duties mentioned in this article are 
assigned to the respective States in which they are levied, they do 
not form part of the Consolidated Fund of India, but they will form 
part of the Consolidated Fund of the particular State. 



TAXES LEVIED BY UNION BUT ASSIGNED TO STATES 


269. (1) The following duties and taxes shall be 

levied and collected by the Government of India but 

shall be assigned to the States in the manner provided 
in clause (2), namely : 


(a) duties in respect of succession to property 
other than agricultural land ; 

(b) estate duty in respect of property other than 
agricultural land; 

(c) terminal taxes on goods or passengers carried 
by railway, sea or air; 

(d) taxes on railway fares and freights; 

(&) taxes other than stamp duties on transac¬ 
tions in stock-exchanges and futures 
markets; 

(f) taxes on the sale or purchase of newspapers 
and on advertisements published therein. 


(2) The net proceeds in any financial year of 
any such duty or tax, except in so far as those pro¬ 
ceeds represent proceeds attributable to States speci¬ 
fied in Part C of the First Schedule, shall not form 
part of the Consolidated Fund of India, but shall be 
assigned to the States within which that duty or 
tax is leviable in that year, and shall be distributed 
among those States in accordance with such princi¬ 
ples of distribution as may be formulated by Parlia¬ 
ment by law. 


Article 269 

Taxes levied 
and collected by 
the Union but 
assigned to the 
States, 


Government of India Act, 1935 

For text of S. 137 of the Government of India Act, 1935, which 
corresponaed with Art. 2G9 of this Constitution, see Note 1. 

Jammu and Kashmir 

Article 2G9 applies to the State of Jammu and Kashmir—The 
(14 U 5 1954 T ApphCati ° n t0 Jammu and Kashmir) Order, 1954 


Provisions 

States—Meaning of, see Art. 264 (b). 
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TAXB8 LEVIED BY UNION BUT ASSIGNED TO STATES 

Proclamation of Emergencj—The provisions of this article shall have effect 

subject to Buch exceptions or modifications as the President thinks fit_See 

ART. 354. 

Clause (1)—Tax—Interpretation of, see Art. 366 (28). 

Clause (1) (b) — Estate duty—Interpretation of, see Art. 366 (9). 

Clause (1) (c)—Goods—Interpretation of, see Art. 366 (12). 

Clause (1) (c)—Railway—Interpretation of, see Art. 366 (20). 

Clause (2)—“States specified in Part C of Sch. 1°—Reference to, how to be 
construed—See Art. 64 (c). 

Clause (2)—Consolidated Fund of India—Formation of, see Art. 266, 

Clause (2)—Net proceeds—Meaning and calculation of, see Art. 279. 

Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935. 

2. Scope of the article. 

3. “Net proceeds . n 

4. Part ‘C* States. 

5. Duties in respect of succession to properties other than 

agricultural land. 

1. Analogous law. 

(a) Government of India Act, 1935. 

Section 137 of the Government of India Act, 1935, runs as follows: 

“137. Duties in respect of succession to property other than 
agricultural land, such stamp duties as are mentioned in the 
Federal Legislative List, terminal taxes on goods or passengers 
carried by railway, or air, and taxes on railway fares and freights, 
shall be levied and collected by the Federation, but the net 
proceeds in any financial year of any such duty or tax, except in 
so far as those proceeds represent proceeds attributable to Chief 
Commissioner’s Provinces, shall not form part of the revenues of 
the Federation, but shall be assigned to the Provinces and to the 
Federated States, if any, within which that duty or tax is leviable in 
that year, and shall be distributed among the Provinces and those 
States in accordance with such principles of distribution as may be 
formulated by Act of the Federal Legislature : 

Provided that the Federal Legislature may at any time 
increase any of the said duties or taxes by a surcharge for Federal 
purposes and the whole proceeds of any such surcharge shall form 
part of the revenues of the Federation.” 

2. Scope of the article _The taxes and duties mentioned in 

this article are to be both levied and collected by the Government 
of India. But their net proceeds are to be assigned to and distributed 
among the States in accordance with the principles that may be 
formulated by Parliament by law. It has been seen under Art. 268 
that the duties mentioned therein are to be levied by the Government 
of India but actually collected and directly appropriated by the 
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respective States. In regard to the taxes and duties mentioned in 

this article the Central Government itself collects the taxes, but tho 

ne Proceeds of the taxes are wholly assigned to the States and are to 
be distributed among them. 

It will thus be seen that the taxes mentioned in Art. 2G8 and 
this article are really sources of State revenue and are intended to 
form part »I ConaolKlaW Pan,I of tho respect™ States and net 
of the Como Mated Pond of India. But a, it was considered desirable 
to have uniform,ty of law as regards the levy, rates, incidence, and 
collection of these taxes, they were placed in the Union List 

Moreover, under Art. 271, the Parliament has the power by 
law to levy surcharge in respect of the taxes and duties referred to in 
A«rs. 269 and 270 for Union purposes and the nmo „ b 

surcharge will form the Consolidated Fund of India. 

3. Net proceeds.” _ For the mode of calculation of the net 
proceeds of any tax or duty, see Art. 270. 

a 4 ‘ Pa . rt ?’ States - — Tho provision as to distribution of the 
to PaTcStat dUtie3 am0DS thG Stat6S is not a PP licablG 

Lrt C States rl r ^ which aro le ™ble within 

India ’ ’ f0m P ' lrt ° f th ° Co ^olidated Fund of 

5. Duties in respect of succession to properties other 
than agricultural land. _ These duties are mentioned in cl. (l) ( a ) 

The uuest " CO f' tato of the items covered by this article 

lts tk : nd letters of a(iministrat - zt 

" ‘ i 7 A 13 C y U1 r6Spect 0f succcss i°n to property It is 
u mitted that it is not a duty on succession to property inasmuch 

as it is payable not by all persons who succeed to prope ty “f a 

° nly SUCh ° f ^ - probate Z Intern J 


Article 269 
Note 3 


270. (1) Taxes on income other than a^ricul- 

tura lnc haU bQ leyied and coUeM ^ e 

Union 11 and th oT and dlstributed between the 
clause (2) 6 ^ tates ln the manner provided in 

(-) Such percentage, as may be prescribed, of the 

exceSi C n e so S f I 0 Th “7 -ch tax! 

attributable f Q^T 6 proceeds represent proceeds 

Scheie nr 7 ? SPeCified in Part C 0f the ^rst 

o taxes payable in respect of Union 


Taxes levied 
and collected by 
the Union and 
distributed bet¬ 
ween the Union 
and the States. 



Article 270 


DISTRIBUTION OF TAXES BETWEEN UNION AND STATES 


emoluments, shall not form part of the Consolidated 
Fund of India, but shall be assigned to the States 

within which that tax is leviable in that vear, and 

%/ 1 

shall be distributed among those States in such 
manner and from such time as may be prescribed. 

(3) For the purposes of clause (2), in each finan¬ 
cial year such percentage as may be prescribed of so 
much of the net proceeds of taxes on income as does 
not represent the net proceeds of taxes payable in 
respect of Union emoluments shall be deemed to 
represent proceeds attributable to States specified in 
Part C of the First Schedule. 

(4) In this article— 

(a) “taxes on income” does not include a cor¬ 
poration tax; 

(b) “prescribed” means— 

(i) until a Finance Commission has been 

constituted, prescribed by the Presi¬ 
dent by order, and 

(ii) after a Finance Commission has been 
constituted, prescribed by the Presi¬ 
dent by order after considering the 
recommendations of the Finance Com¬ 
mission ; 

(c) “Union emoluments” includes all emolu¬ 
ments and pensions payable out of the 
Consolidated Fund of India in respect of 
which income-tax is chargeable. 

Government of India Act, 1935 

For text of the corresponding S. 138 of the Government of 
India Act, 1935, see Note 1. 

Jammu and Kashmir 

Article 270 applies to the State of Jammu and Kashmir — The 
Constitution (Application to Jammu and Kashmir) Order, 1954 

(14-5-1954). 

Cognate Provisions 

Parliament—Power of, to levy surcharge on certain duties and taxes for 
purposes of the Union—See Art. 271. 
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Proclamation of Emergency—The provisions of this article shall have effect 

subject to such exceptions or modifications a3 the President thinks fit — See 
Art. 354. 

Clause (1)— States—Meaning of, see Art. 2C4 (bj. 

Clause (1)—Taxes on income — Interpretation of, see clause (4) (a) of this 
article aud Art. 366 (29). 

Clause (2)—Net proceeds—Meaning and calculation of, see Art. 279. 

Clause (2)—“States specified in Part C of Sch. I”—Reference to, how to be 
construed, see Art. 264 (c). 

Clause (2)—Consolidated Fund of India—Formation of, see Art. 206. 

Clause (2)—Tax—Interpretation of, see Art. 366 (29). 

Clause (2)_Distribution of taxes — See the Constitution (Distribution of 

Revenues) Order, 1953 — Gazette of India, dated 16-3-1953, Part II-Sec. 3 
Extraordinary, page 803. * 

Clause (4) (a)-Corporation tax—Tnterpietation of, see Art. 366 (6). 

Clause (4) (b)—Finance Commission—Meaning of, see Art. 264 (a). 

Clause (4) (c)—Pension—-Interpretation of, see Art. 366 (17). 


Synopsis 

1. Analogous law. 

2. Scope of the article. 


1 . Analogous law. — Section 138 of the Government of India 
Act, 1935, as amended in 1947, runs as follows : 

“138. (1) Taxes on income other than agricultural income 
shall be levied and collected by the Dominion, but a prescribed 
percentage of the net proceeds in any financial year of any such 
tax, except in so far as those proceeds represent proceeds attribut¬ 
able to Chief Commissioner’s Provinces or to taxes payable in 
respect of Dominion emoluments, shall not form part of the 
revenues of the Dominion, but shall be assigned to the Provinces 
and to the Acceding States, if any, within which that tax is 
leviable in that year, and shall be distributed among the Provinces 
and those States in such manner as may he prescribed : 

Provided that— 


(a) the percentage originally prescribed under this suo- 

scction shall not be increased by any Order of the Governor- 
General; 


(b) the Dominion Legislature may at any time increase the 

said taxes by a surcharge for Dominion purposes and the whole 

proceeds of any such surcharge shall form part of the revenues 
of the Dominion. 


( or the purposes of this sub-section, in each financial year 

Mic percentage as may be prescribed, of so much of the net 

proceeds of taxes on income as does not represent the net proceeds 

o taxes payable in respect of Dominion emoluments shall be 

deemed to represent proceeds attributable to Chief Commissioners’ 
I rovmces. 


l.Ind.Con. S.F, 56. 
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DISTRIBUTION OF TAXES BETWEEN UNION AND STATES 

(2) Notwithstanding anything in. the preceding sub-section, 

the Dominion may retain out of the moneys assigned by that sub- 
section to Provinces and States_ 

(a) in each year of a prescribed period such sum as may be 

proscribed or, if it is so prescribed, the whole of those moneys; 
and 

(b) in each year of a further prescribed period a sum less 
than that retained in the preceding year by an amount, being 
the same amount in each year, so calculated that the sum to be 
retained in the last year of the period will be equal to the 
amount of each such annual reduction : 

Provided that— 

(i) neither of the periods originally prescribed shall be 
reduced by any Order of the Governor-General; 

(ii) the Governor-General may in any year of the second 
prescribed period direct that the sum to be retained by the 
Dominion in that year shall be the sum retained in the preced¬ 
ing year, and that the second prescribed period shall be corres¬ 
pondingly extended, but he shall not give any such direction 
except after consultation with such representatives of Dominion, 
Provincial and State interests as he may think desirable, nor 
shall he give any such direction unless he is satisfied that the 
maintenance of the financial stability of the Dominion Govern¬ 
ment requires him to do so. 

(3) Where an Act of the Dominion Legislature imposes a 
surcharge for Dominion purposes under this section, the Act shall 
provide for the payment by each Acceding State in which taxes on 
income are not leviable by the Dominion of a contribution to the 
revenues of the Dominion assessed on such basis as may be 
prescribed with a view to securing that the contribution shall be 
the equivalent, as near as may be, of the net proceeds which it is 
estimated would result from the surcharge if it were leviable in 
that State, and the State shall become liable to pay that contribu¬ 
tion accordingly. 

(4) In this section— 

'Taxes on income’ does not include a corporation tax; 

‘Prescribed’ means prescribed by Order of the Governor- 
General ; and 

‘Dominion emoluments’ includes all emoluments and pen¬ 
sions payable out of the revenues of the Dominion in respect of 
which income-tax is chargeable.” 

2. Scope of the article_Article 269 refers to taxes and duties 

which are to be levied and collected by the Government of India but 
are to be assigned wholly to the States. This article refers to a tax 
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Article 270 
Note 2 


which is to be levied and collected by the Government of India, and 
distributed between the Union and the States. Article 272 is another 
article which also provides for the distribution between the Union 
and the States of certain taxes, levied and collected by the Union. 

The taxes referred to in this article are those on income other 
than agricultural income. (List 1, Entry 82.) 

The mode of distribution of the tax is laid down in cl. (2). The 
procedure under cl. (2) may be summarised as follows : 

(i) First ascertain the net proceeds, in any financial year, of the 
tax in the manner laid down in Art. 279. 

(ii) Deduct out of this sum the net proceeds of taxes payable in 
respect of Union emoluments as defined in cl. (4) (c). 

(iii) ^ ut *be balance, deduct a certain percentage as prescribed 

by the President’s Order under cl. (4) (b) to represent net proceeds 
attributable to Part C States. 

(iv) Out of the balance that remains, a certain percentage as 
prescribed by the President’s Order under cl. (4) (b) is to be assigned 
to the States within which that tax is leviable in that year. This 
amount will not form part of the Consolidated Fund of India 

(v) The amount mentioned in (iv) is then distributed among 

those States in the manner and from such time as may be prescribed 
in the President s Order. 


, 11} ’ Notwithstandi ng anything in Articles 2G9 
and 2,0, Parliament may at any time increase any 

of the duties or taxes referred to in those articles by 

a surcharge for purposes of the Union and the whole 

proceeds of any such surcharge shall form part of the 
Consolidated Fund of India. 

Government of India Act, 1935 
Sue Proviso to S. 137 reproduced under Art. 2G9 and 

nnh _ / -1 \ p ri - . ^ 


Note. 


. /,x , , unaer Art. zuj a 

Proviso (b) to sub.section (l) of S. 138 reproduced under Art. 270. 


Jammu and Kashmir 

271 *PPte to the State of Jammu ami Kashmir. . 
(ui IOmT (Ap,,1, “ li0 » »°J Kashmir) Order, 


• The 
1954 


Cognate Provisions 

I reclamation of Emercencv mu . . ... 

effect subject to such excentLa~ , . pr0vls,0DS of thls shall have 

See Art. 354 . P modifications as the President thinks fit- 

' lax Interpretation of, see Art. 366 (28) 

Consolidated Fund of India-Formation of, see Art. 266. 


Surcharge on 
certain duties 
and taxes for 
purposes of the 
Union. 



Article 271 
Note 1 (a) 


(a) Government 
of India Act, 
1935. 


SURCHARGE ON TAXES FOR PURPOSES OF UNION 

Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935. 

2. Scope of the article. 

1. Analogous law. 

(a) Government of India Act, 1935. 

See Proviso to S. 137 quoted under Art. 269 and Proviso (b) to 
sub-section (l) of S. 138 quoted under Art. 270. 

2. Scope of the article —The taxes and duties mentioned in 
Art. 269 are to be levied and collected by the Government of 
India but assigned wholly to the State. The taxes mentioned in 
Art. 270 are to be shared between the Union and the States. In 
regard to these two classes of taxes, this article provides that 
Parliament may, by law, provide for the levy of a surcharge exclu¬ 
sively for the benefit of the Union. It must be noted that although 
the duties mentioned in Art. 268 are to be collected and to be 
appropriated wholly by the States (though levied by the Union), this 
article does not provide for law being made by Parliament for the 
imposition of the surcharge in respect of such duties for the benefit 
of the Union. 


Taxes which 
are levied and 
collected by the 
Union and may 
be distiibuted 
between the 
Union and the 
States. 


272. Union duties of excise other than such 
duties of excise on medicinal and toilet preparations 
as are mentioned in the Union List shall he levied 
and collected by the Government of India, but, if 
Parliament by law so provides, there shall be paid 
out of the Consolidated Fund of India to the States 
to which the law imposing the duty extends sums 
equivalent to the whole or any part of the net pro¬ 
ceeds of that duty, and those sums shall be distribu¬ 
ted among those States in accordance with such 
principles of distribution as may be formulated by 
such law. 

Government of India Act, 1935 

“140. (l) Duties on salt, Federal duties of excise and export 
duties shall be levied and collected by the Federation, but, if an Act 
of the Federal Legislature so provides, there shall be paid out of the 
revenues of the Federation to the Provinces and to the Federated 
States, if any, to which the Act imposing tho duty extends, sums 
equivalent to the whole or any part of the net proceeds of that duty, 
and those sums shall be distributed among the Provinces and those 
States in accordance with such principles of distribution as may be 
formulated by the Act.” 



TAXES WHICH MAT BE DISTRIBUTED BETWEEN UNION AND STATES 


Article 272 
Note 1 


Jammu and Kashmir 

Article 272 applies to the State of Jammu and Kashmir_The 

Constitution (Application to Jammu and Kashmir) Order 1954 
(14-5-1954) 

Cognate Provisions 

Proclamation of Emergent _ The provisions of this article shall have 

effect subject to such exceptions or molifications as the President thinks fit- 
fcee Art. 3 j4. 

Union List—Meaning of, see Art. 246 (l). 

States—Meaning of, see Art, 264 (b). 

Consolidated Land of India—Formation of, see Art. 266. 

Net proceeds—Meaning and calculation of, see Art. 279. 


1- Scope of the article. _ Article 263 refers to {inter alia) 
eertam excise duties, namely, such duties of excise on medicinal and 
' "■let preparations as are mentioned in the Union List. With regard 
to these excise duties, Art. 263 provides that they are to be levied 
y the Union but collected anl wholly appropriated by the States. 
ie present article refers to duties of excise other than those covered 
>y Art. 263. With regard to such duties, the article provides that 
they are to be levied and collected by the Union, but arc to be shared 
between the Union and the States if Parliament by law so provides, 
iho sharing under this article is thus male to depend upon Parlia- 
ment making a law providing for the same. But under Art. 270 as 
has been seen, taxes on income other than agricultural income are 
required by the Constitution itself to be shared between the Union 
and the States. Another point of difference that may be mentioned 
between Art. 270 and this article is that under Art. 270, the 
proportion of the net proceeds of the taxes to be assigned to the 
States and the mode of distribution of such taxes among the States 
are to be fixed by the President’s Order. But under this article it is 
the Parliament which has to determine by law whether the whole or 

Sfl Pai p I- th9 nGt P1 ' 0Cee ' ls ° f th9 dufc y shoulli be ^signed to the 

3 '. ar ‘ amont has also t0 determine the mode of distribution of 
the net proceeds of the tax among the States. 


P ^’T 6 sha11 be charged on the Conso 

,, un 0 tndia in each year as grants-in-aid 

t /wTi? ° f the States of Assam,' Bihar, Oris 
I' os cngal, in lieu of assignment of any sha 

it 6 , n f , proce , eds ' ri o a. ■. 1 1 year of export duty < 
jute and jute products to those States, such sums 
may be prescribed. 

(2) The sums so prescribed shall continue to 1 
charged on the Consolidated Fund of India so Ion- , 


Grants in lieu 
of export duty 
on jute and jute 
products. 



Article 273 
Note 1 (a) 


(a) Govern¬ 
ment of India 
Act, 1935. 


GRANTS IN LIEU OF EXPORT DUTY ON JUTE 

any export duty on jute or jute products continues 
to be levied by the Government of India or until 
the expiration of ten years from the commencement 
of this Constitution, whichever is earlier. 

(3) In this article, the expression “prescribed” 
has the same meaning as in Article 270. 

Government of India Act, 1935 

140. (2) Notwithstanding anything in the preceding sub-section, 

one-half, or such greater proportion as His Majesty in Council may 

determine, of the net proceeds in each year of any export duty on 

jute or jute products shall not form part of the revenues of the 

Federation, but shall be assigned to the Provinces or Federated States 

in which jute is grown in proportion to the respective amounts of 
jute grown therein. 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, Art. 273 
shall be omitted — The Constitution (Application to Jammu and 
Kashmir) Order, 1954 (14-5-1954). 

Cosnate Provisions 

I 

Proclamation of Emergency — The provisions of this article shall have 
eSeofc subject to such exceptions or modifications as the President thinks fit—See 
Art. 354. 

Consolidated Fund of India—.Formation of, see Art. 266. 

Clause (l)—Net proceeds—Meaning and calculation of, see Art. 279. 

Clause (l)—“Such sums as may be prescribed”_See clause (4) of the Con¬ 

stitution (Distribution of Revenues) Order, 1950, made by the Piesident under 
C. 0.12 (S. R. 0. 7) dated 13-4-1950 published in tne Gazette of India, 1950, 
Part II, Sec. 3, Extra., page 3. 

Clause (2) — Commencement of this Constitution — Meaning of — This 
Constitution came into force on 26-1-1950—See Art. 394. 

Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935. 

2. Scope of the article. 

1. Analogous law. 

(a) Government of India Act, 1935. 

See Section 140 (2) of the Government of India Act, 1935, quoted 
under the text of this article. 

2. Scope of the article. — This article refers to another 
principle in the distribution of revenue between the Centre and the 
States. The principles hitherto noticed are (i) total assignment of 
the net proceeds of certain revenues to the States and the distribution 
of such proceeds among them, and (ii) the sharing of the net proceeds 
of certain taxes between the Union and the States. This article 



GRANTS IN LIEU OF EXPORT DUTY ON JUTE 

introduces another principle, namely, the principle of grants-in-aid 

by the Union. The article refers to export duties on jute and jute 
products. 

With regard to these duties, the position under the Government 
of India Act, 1935, was that they were to be shared by the Centre 
and the Provinces in which the jute'was grown. This article abolishes 
the principle of sharing and introduces the principle of grants-in-aid. 
Export duty is a source of Union revenue but the grants-in-aid 
provided for under the article are intended to help the States con¬ 
cerned in getting over budget difficulties caused by the deprivation of 
the share to which they were entitled under the Government of India 
Act. The provision is intended to be a temporary one, and the maxi¬ 
mum period during which it is to be enforced is 10 years from the 
coming into force of the Constitution. 


274. (1) No Bill or amendment which imposes 
or varies any tax or duty in which States are 
interested, or which varies the meaning of the ex¬ 
pression “agricultural income” as defined for the 
purposes of the enactments relating to Indian income- 
tax, or which affects the principles on which under 
any of the foregoing provisions of this Chapter 
moneys are or may be distributable to States, or 
which imposes any such surcharge for the purposes 
of the Union as is mentioned in the foregoing provi¬ 
sions of this Chapter, shall be introduced or moved 
in either House of Parliament except on the 
recommendation of the President. 


(2) In this article, the expression “tax or duty 
in which States are interested” means— 

(a) a tax or duty the whole or part of the net 

proceeds whereof are assigned to any State; 

or 


(b) a, tax or duty by reference to the net pro¬ 
ceeds whereof sums are for the time being 

payable out of the Consolidated Fund of 
India to any State. 


Government of India Act, 1935 

For the text of corresponding S. 141 of the Government of 
India Act, 1935, see Note 1. 


Article 273 
Note 2 


Prior recorr- 
mendation of 
President re¬ 
quired to Bills 
affecting taxa¬ 
tion in which 
States are inte¬ 
rested. 



Article 274 
Note 1 


RECOMMENDATION OF PRESIDENT TO BILLS AFFECTING TAXATION 


Jammu and Kashmir. 

Article 274 applies to the State of Jammu and Kashmir._The 

Constitution (Application to Jammu and Kashmir) Order 1954 
(14-5-1954). 

Cognate Provisions 

Proclamation of Emergency — The provisions of this article shall have 

effect subject to such exceptions or modifications as the President thinks fit—See 
Art. 354. 

States—Meaning of, see Art. 264 (b). 

Recommendation of the President—Bill or amendment passed or made 
without such recommendation—Effect of_See Art. 255. 

Clause (1)—Tax—Interpretation of, see Art. 366 (2 : ). 

Clause (2) (a)—Net proceeds—Meaning and calculation of, see Art. 279. 

Clause (2) (b)—Consolidated Fund of India—Formation of, see Art. 266. 

Synopsis 

1. Analogous law. 

2, Object of the article. 

0 

1 . Analogous law. — This article corresponds to S. 141 of the 
Government of India Act, 1985, which is reproduced below : 

141. (l) No Bill or amendment which imposes or varies any 
tax or duty in which Provinces are interested, or which varies 
the meaning of the expression ‘agricultural income’ as defined for 
the purposes of the enactments relating to Indian income-tax, or 
which affects the principles on which under any of the foregoing 
provisions of this chapter moneys are or may be distributable to 
Provinces or States, or which imposes any such Federal surcharge 
as is mentioned in the foregoing provisions of this chapter, shall 
be introduced or moved in either Chamber of the Federal Legis¬ 
lature except with the previous sanction of the Governor-General. 

(2) The Governor-General shall not give his sanction to the 
introduction of any Bill or the moving of any amendment imposing 
in any year any such Federal surcharge as aforesaid unless he is 
satisfied that all practicable economies and all practicable measures 
for otherwise increasing the proceeds of Federal taxation or the 
portion thereof retainable by the Federation would not result in 
the balancing of Federal receipts and expenditure on revenue 
account in that year. 

(3) In this section the expression ‘tax or duty in which 
Provinces are interested’ means— 

(a) a tax or duty the whole or part of the net proceeds 
whereof are assigned to any Province ; or 

(b) a tax or duty by reference to the net proceeds whereof 
sums are for the time being payable out of the revenues of the 
Federation to any Provinces.” 

It will be noted that sub-section (2) of the above section has 
been omitted in this article. 



RECO VMENDATION OP PRESIDENT TO BILLS AFFECTING TAXATION 

2. Object of the article -The object of the article is to 

prevent disturbance of the financial scheme of the Government by 
the introduction of private legislation. 


275. (1) Such sums as Parliament may bj T law 

on the Consolidated Fund 
of India in each year as grants-in-aid of the revenues 

of such States as Parliament may determine to be 
in need of assistance, and different sums may be 
fixed for different States: 


Provided that there shall be paid out of the 
Consolidated Fund of India as grants-in-aid of the 
revenues of a State such capital and recurring sums 
as may be necessary to enable that State to meet the 
costs of such schemes of development as may be 
undertaken by the State with the approval of the 
Government of India for the purpose of promoting 
the welfare of the Scheduled Tribes in that State or 
raising the level of administration of the Scheduled 
Areas therein to that of the administration of the 
rest of the areas of that State : 


Provided further that there shall be paid out of 
the Consolidated Fund of India as grants-in-aid of 

ie revenues of the State of Assam sums, capital and 
recurring, equivalent to— 

(a) the average excess of expenditure over the 
revenues during the two years immediately 
preceding the commencement of this Consti¬ 
tution in respect of the administration of 
the tribal areas specified in Part A of the 

table appended to Paragraph 20 of the 
bixth Schedule; and 

(b) the costs of such schemes of development as 
may be undertaken by that State with the 
approval of the Government of India for 
the purpose of raising the level of adminis¬ 
tration of the said areas to that of the 


Article 274 
Note 2 


Grants « from 
the Union to 
certain States. 



Article 275 
Note 1 (a) 


GRANTS FROM UNION TO STATES 


administration of the rest of the areas of 
that State. 

(2) Until provision is made by Parliament under 
clause (1), the powers conferred on Parliament under 
that clause shall be exercisable by the President by 
order and any order made by the President under 
this clause shall have effect subject to any provision 
so made by Parliament: 

Provided that after a Finance Commission has 
been constituted no order shall be made under this 
clause by the President except after considering the 
recommendations of the Finance Commission. 

Government of India Act, 1935 

For text of corresponding provision in S. 142 of the Government 
of India Act, 1935, see Note 1. 

Jammu and Kashmir 

Article 275 applies to the State of Jammu and Kashmir — The 
Constitution (Application to Jammu and Kashmir) Order, 1954 
(14-5-1954). 

Cognate Provisions 

Proclamation of Emergency—The provisions of this article shall hava 

effect subject to such exceptions or modifications as the President thinks fit—See 
Art. 354. 

Clause ( 1 )—Consolidated Fund of India—.Formation of, see Art. 266. 

Clause (1) —“Grants-in-aid of the revenues”_‘See clause (4) of the Consti¬ 

tution (Distribution of Revenues) Order, 1950, made by the President under 

O.O. 12 (S. R. 0.7) dated 13-4-1950 published in the Gazette of India, 1950, 
Part II-Sec. 3, Extra, page 3. 

Clause (1), Proviso 1—Scheduled Tribes_Interpretation of, see Art. 366(25). 

Clause (1), Proviso (2) (a) — Commencement of this Constitution— This Consti¬ 
tution came into force on 26-1 1950—See Art. 394. 

Clause ( 2 ), Proviso—Finance Commission_Meaning of, see Art. 264 (a). 


(a) Government 
at India Act, 
193S. 


Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935. 

(b) England. 

(c) Australia.* 

2. Scope of the article. 

1. Analogous law. 

(a) Government cf India Act, 1935. 

Section 142, Government of India Act, 1935, runs as follows : 
“142. Such sums as may be prescribed by Order of the 
Governor-General shall be charged on the revenues of the Dominion 





grants from union to states 


in each year as grants-in-aid of the revenues of such Provinces as 
the Governor-General may determine to be in need of assistance, 
and different sums may be prescribed for different Provinces.” 

(b) England. 

The following is taken from Halsbury’s Laws of England: 1 
As from the passing of the Local Government Act, 1929, an 
annual General Exchequer Contribution became payable out of 
moneys provided by Parliament in each year towards local 
government expenses in counties and county boroughs, and provi. 
sion is made for apportioning this contribution between counties, 
and county boroughs, and within counties between districts, or, in 
London, between the London County Council, the Common 
Council of the City of London, and the metropolitan boroughs ” 

(c) Australia. ° 

Section 96 of the Commonwealth of Australia Constitution Act, 
1900, runs as follows : 

“During a period of ten years after the establishment of the 
Commonwealth and thereafter until the Parliament otherwise 
provides, the Parliament may grant financial assistance to any 
State on such terms and conditions as the Parliament thinks fit.” 


2. Scope of the article. — The principle of grants-in-aid as a 

method of augmenting the revenues of the State has already been 

noticed under Art. 273 under which for a maximum period of ten 

years from the commencement of the Constitution, the grants-in-aid 

of the revenues of certain States have been enjoined to bo given out 

of the Consolidated Fund of India in lieu of share in the export duty 

levied on jute and jute prolucts produced in those States. The present 

article contains a general provision for grants-in-aid out of the 

Consolidated Fund of India, to be made under Parliamentary 

egislation for the benefit of States which may be in need of such 

assistance. This general provision is contained in paragraph 1 of 

cl. (1) of this article, and the grants-in-aid are to be made each year 

to such States as Parliament may determine. In addition to this 

general provision, the two Provisos to cl. (l) provide for grants-in- 

ai or meeting the cost of schemes of development undertaken by a 

a e wit the approval of the Union Government for promoting the 

welfare of Scheduled Tribes or for raising the level of administration 
of bcneduled Areas. 


Article 275 
Note 1 (b) 
Pt. 1 


(b) England. 


(c) Australia. 


276. (1) Notwithstanding anything in Article 24 
no law of the Legislature of a State relating to tax 
or t e benefit of the State or o f a municipalit 

i Tjol U . Article 275 — Note 1 

L Halsbury s Laws of England, 2nd Edn Vnl 


Taxes on pro* 
fessions, trades, 
callings and 
employments* 



Article 276 


TAXES ON PROFESSIONS, TRADES, ETC. 

district board, local board or other local authority 

therein in respect of professions, trades, callings or 

employments shall be invalid on the ground that it 
relates to a tax on income. 

(2) The total amount payable in respect of any 
one peison to the State or to any one municipality, 
district board, local board or other local authority 
in the State by way of taxes on professions, trades, 
callings and employments shall not exceed two 
hundred and fifty rupees per annum: 

Provided that if in the financial year imme¬ 
diately preceding the commencement of this Consti¬ 
tution there was in force in the case of any State or 
any such municipality, board or authority a. tax on 
professions, trades, callings or employments the rate, 
or the maximum rate, of which exceeded two hun¬ 
dred and fifty rupees per annum, such tax may 
continue to be levied until provision to the contrary 
is made by Parliament by law, and any law so made 
by Parliament may be made either generally or in 

relation to any specified States, municipalities, boards 
or authorities. 

(3) The power of the Legislature of a State to 
make laws as aforesaid with respect to taxes on 
professions, trades, callings and employments shall 
not be construed as limiting in any way the power 
of Parliament to make laws with respect to taxes on 
income accruing from or arising out of professions, 
trades, callings and employments. 

Government of India Act, 1035 

For text of the corresponding provision in S. 142-A of the 
Government of India Act, 1935, see Note 1 . 

Jammu and Kashmir 

Article 27G applies to the State of Jammu and Kashmir—The 
Constitution (Application to Jammu and Kashmir) Order, 1954 
(14-5-1954). 

Cognate Provisions 

Proclamation of Emergency—The provisions of this article shall hive effect 
subject to such exceptions or modifications as the President thinks fit — See 
Art. 364. 

State—Meaning of, see Art. 264 (b). - 



TAXES ON PROFESSIONS, TRADES, ETO. 

CJanse (1 )~Abt. 216 deals with subject-matter of laws made by Parlia- 
menc and by the Legislatures of States. 

Clause (1)—Tax-Interpretation of, see Art. 360 (23). 

Clauses (1), (3)_Ta* on income-interpretation of, see Art. 366 (29). 

Th . r ““ ?• ’ Pr ° 7130 Commencement of this Constitution _ Meaning of- 
ihis Constitution came into force on 26-1-1950— See Art. 394. 

Synopsis 

1 . Analogous law. 

2 . Object cf the article. 

3. Taxes in respect of professions, trades, 

callings or employments. 

4. Maximum limif.of profession-tax. 

5. “Any one person.” 

6 . Fundamental Rights. 

1. Analogous law. — Government of India Act, 1035 S. 142-A 
i'uds as follows: 

‘.' 142 - A - 0) Notwithstanding anything in section one hundred 

of this Act, no Provincial law relating to taxes for the benefit of a 

1 rovince or of a municipality, district board, local board or other 

loca authority therein in respect of professions, trades, callings or 

employments shall be invalid on the ground that it relates to a 
ta.x on income. 

(2) The total amount payable in respect of any one person 

o the Province or to any one municipality, district board, local 

hoard, or other local authority in the Province by way of taxes 

on professions, trades, callings and employments shall not, after 

e thirty-first day of March nineteen hundred and thirty.nine, 
exceed fifty rupees per annum : 

Provided that, if in the financial year ending with that date 
there was in force in the case of any Province or any such munici- 
pahty, board or authority a tax on professions, trades, calling or 
employments the rate, or the maximum rate, of which exceeded 
h% rupees per annum, the preceding provisions of this sub-section 
- , unless for the time being provision to the contrary is made 

Province ^ L ° siskture > have effect in relation to that 

to Z : u r n,C1Pallty ’ b0ard 0r aufch0H * as if for the reference 

that rate or n f" aaDUm thei ' e W ° re substituted a reference to 

maximum l-ate, or such lower rate, if any (being a 

,‘n/“ j”e“T ",‘ y PCF “ -X for .L time 

the Federal Legislature made lor any of the purposes of this 
or,so may bo made either generally or in relation to any snocT 
i;™'™es, inuniolpalities, boards or authorities. 

, , G ^ Provincial Legislature has power to 

make laws as aforesaid with respect to taxes on professions tradi 

calling, and employments shall not be construed a, limliing S 


Article 276 
Note 1 



Article 276 
Note 2 
Pt. 1 


TAXES ON PROFESSIONS, TRADES, ETC. 

relation to professions, trades, callings and employments, the 

generality of the entry in the Federal Legislative List relating to 
taxes on income.” 


2. Object of the article.—Under Sch. VII, List 1, Entry 82, 
taxes on income other than agricultural income constitute a Union 
subject of legislation. Under List 2, Entry 60, taxes on professions, 
trades, callings and employments are a State subject. There is a 
distinction between a tax on professions, trades, callings or employ¬ 
ments and a tax on income accruing from or arising out of profes¬ 
sions, trades, callings and employments. 1 

A tax on income is charged on a person simply in his capacity 
of having an income, and the question of the profession, trade or 
calling in which he is engaged is immaterial. But a profession tax is 
charged on a person in his capacity of practising a profession or 
carrying on a trade or calling. But the profession-tax may be a fixed 
amount or it may be a graduated amount, depending on the income 
derived from the profession. In the latter case it may often be a 
matter of difficulty to determine whether the tax is really an income- 
tax or a profession-tax. In District Board , Farrulchabad v. Brag 
Dutt , 3 Malik, C. J., observed as follows: 

A tax on professions, trades, callings or employments may 
not be a graduated tax according to the income earned from the 
profession, trade, calling or employment. In that case it would be 
more in the nature of a licensing fee. It may again be a graduated 
tax and if it is on the basis of income derived from professions, 

Article 276 — Note 2 

1. 1953 Madh-B 20 (21, 24) [AIR V 40 C 12] (DB), Ramprasad v. War Pro¬ 
fits Tax Officer. 

[See (1924) 1924 App Cas 999 (1006) : 94 LJ PC 9, Caron v. The King. 

(Income-tax Acts are not discriminating statutes. They are statutes 

for imposing on all citizens contributions according to their annual 
means, regardless of, or it may be said not having regard to the source 

from which their annual means are derived.) ] 

[See also 1948 All 382 (Pr 15) [AIR V 35 C 50] : ILR (1949) All 26 (FB), 
Dist. Board,, Farrukhabad v. Prag Dutt. (Per Malik C. J. : It is not 
the name which is given to the tax that matters but its pith and 
substance. The fundamental difference between a tax on income and 
a tax on circumstances and property is that income-tax can only be 
levied if there is income and if there is no income, no tax is payable; 
but in the case of circumstances and property tax, where a man’s 
status has to be determined his total business turnover may be con¬ 
sidered for purposes of taxation, though he may not have earned any 
taxable income. As pointed out in In re a Reference under Govt, of 
Ireland Act 1936 App Cas 352, the measure of the tax is not itself the 
test. In determining the nature of the tax consideration may be given 

to the standard on which the tax is levied but that is not the determin¬ 
ing factor. See AIR 1940 Bom 65.) ] 

2. 1948 All 382 (386) [AIR V 35 C 50] : ILR (1949) All 26 (FB). 



TAXES ON PROFESSIONS, TRADES, ETC. 

trades, callings or employments and is payable only if there is in. 

come, a serious question for consideration may arise whether it is 
anything other than income-tax.” 

This article makes it clear that a tax on professions, trades, 
callings or employments imposed by a State cannot be called in ques-* 
tion on the ground that it is a tax on income, which is within tha 
exclusive jurisdiction of the Central Legislature to impose. 3 

3. Taxes in respect of professions, trades, callings or em¬ 
ployments. _ The undermentioned cases 1 are illustrative of what 
will constitute taxes on professions, trades, callings or employments. 


3. See 1955 NUC (Punj) 4995 [AIR V 42], District Board, Rohlak v Mas- 

Z tZ Z' ! G ° Ve ™ ment ° f todia Act (1935) . S- 142 a - profession 
h .. ,. r h objection that profession tax imposed by East Punjab Govt 

by NotLflcatmn No. 458-LG-49/20921, D/- 9-4-1949 in pursuance of 
under s' S) Ct B ° ardS ACt Was taX 011 income ' no validity 

Article 276 — Note 3 

V 94 !^ 1 382 (386> [AIR V 35 C 50] : 3111 (1949) A11 2 6 (FB) District 

T ’• Pra ” DU “- “ cir cumstances ££52 

"“ ' B mCOm ' "° m trade h ' M to >“ on trade - DMIerenS 
ween income-tax and tax on circumstances pointed out ) 

194 9 Nag 190 (192) (Pr 17) [AIR V 36 C 79J : ILR (1949) Nag 37 (FB) 

V ' KiSh0TilaL (The ta * imposed by a District’ 

ore annf ha ? dar , a by a notification dated 15-7-1937 at the rate of 
e anna pei khandi on persons carrying on the trade of hushing. 

trades, callings or 

S°'T L^ lihkl the meaning of s - 142A °f the Government of 

jjiu:a Act, lyjo.) 

f”L H3 / i P “, S * «' I ® AIR V 43 C 1) : ILP. (1955, Bom <m 
(DBi, S.ate of Bombay v. Chamarbaugwalia. (Bombay Lotteries and 
nze Competition Control and Tax Act (54 of 1948) (as amended by 
Bombay Act 30 of 1952), S. 12A-Tax imposed under, is noT a tax on 

ne-sTf gamblmg fallmg under Entl ’y 62 - It is a tax on the busi- 
ZZ ! PerS ° nS Wh ° COnduct the competitions falling within En- 
Y oO, and as a tax on the business it is bad on the ground that it 
contiavenes the provisions of Art. 273(2)) 

1 S5SStt» 1, (S rS t 3 ’ 4 ' S <S) AIR V 42 ° 32] <DB) ’ Kantilal v - Patitana 

is a tax on'VJv ^, rue < . teSl ' for determining whether a particular tax 

ments” under mg referred t0 111 Art - 276 or the tax on “entertain- 

of the tax Tf ° f the State Ust ls t0 ascertain the incidence 

in the h, • ? incidence falls on the person because he is engaged 

iv smess of Providing the entertainment for profit, it is a tax 

ent^r-T Ut lf the incidence of the tax falls on the particular 
tertainment^f j rrespectlve of whether the person providing the en- 

Utament and u WS th' ° r not > then * a tax 1111 the enter- 

not he hit h f Tr lm item N °' 62 °f the State list and as such will 
cTnema ^ 276 ' " f ° r instan ce. tbe tax * to be paid on a 

hibitn r UTespectlve of whether it is given by a professional ex- 

to 0 ™!”,” i 01 ! 0 ™ 8 * <Ulto “‘ S' * charitable 

unds for a charity, it is obvious that the tax can only 
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TAXES ON PROFESSIONS, TRADES, ETC. 

4. Maximum limit of profession-tax. _ Clause (2) of the 
article prescribes a maximum limit for a tax, under a State law, on 
professions, trades, callings or employments. This limit is Rs. 250 for 
any one person. But the limit is with reference to the tax payable to 
the State or to any one municipality, district board, local board or 
other local authority. Hence, if profession taxes are levied separately 
both by the State Government and a municipality or district board, 
the maximum limit will apply to each of the taxes separately and 
not together, so that the fact that the total amount of the two taxes 
exceed Rs. 250 per annum will not invalidate them, provided that 
the limit of Rs. 250 is not exceeded if the taxes are taken indivi¬ 
dually. 

The Proviso to cl. (2) saves the validity of pre-Constitution laws 
levying or permitting the levy of taxes on professions, trades, callings 
or employments, beyond Rs. 250. In this connection it should be 
noticed that under S. 142-A of the Government of India Act, 1935 
(corresponding to this article), and the Profession Tax Limitation Act, 
(20 of 1941), the maximum limit for profession tax in British India 
was Rs. 50. Hence the Proviso to cl. (2) obviously refers to laws that 
may have been in force immediately before the Constitution in areas 
which came under the category of “Native States. 

be regarded as a tax on entertainment and not a tax on calling, for 
what is taxed is not the calling of the person providing the entertain¬ 
ment but the entertainment itself. 

Hence a notification by a Municipality imposing theatre tax on 
cinema shows at certain rate per show is not hit by Art. 276(2) as the 
tax is on entertainment and not a tax on calling. AIR 1953 Madh-B 
145, Dissented from. AIR 1954 Bom 261, Approved.) 

1955 NUC (All) 1694 [AIR V 42] (DB), District Board, Banaras v. G. F . 
Kellner & Co. Ltd. (Tax at so many pies per rupee on a person’s income 
from trade held to be tax on trade.) 

1955 NUC (Orissa) 1126 [AIR V 42], Special Officer, District Board, 
Cuttack v. Paramananda Rath. (Licence fee of 0-1-0 per maund of 
jute per annum is tax on profession.) 

1953 Madh-B 145 (146) [AIR V 40 C 50] : ILR (1952) Madh-B 301 (DB), 
Shrikrishna Shaligram v. Municipal Committee, Ujjain. (Performance 
tax of Rs. 5 per show at cinema is a tax on calling or trade — Dissent¬ 
ed from in AIR 1955 Sau 90.) 

1953 Madh-B 20 (21, 24. 25) (Prs 2, 17) [AIR V 40 C 12] (DB), Ramprasad 
v. War Profits Tax Officer. (Article 276 which refers to tax on pro¬ 
fessions. trades, callings and employments, is not applicable to the War 
Profits Tax under the Gwalior War Profits Tax Ordinance as it is 
purely a tax on income.) 

1949 Mad 500 (501) (Prs 2, 3, 4) [AIR V 36 C 228], Indo Commercial Bank 
v. Madras Corporation. (Company Tax under S. HO of Madras City 
Municipal Act 4 of 1919 is not profession tax.) 

1949 Nag 215 (216) (Prs 5, 6) [AIR V 36 C 87] : ILR (1948) Nag 971 (DB), 
Karanja Municipality v. New East India Press Co. (A Municipal tax 
of 10 pies per boja of ginned cotton is such tax.) 
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The Proviso contains a clause that the above-mentioned taxes 
beyond the limit of Rs. 250 per annum may continue to be levied till 
Parliament by law provides to the contrary. 

Section 142-A of the Government of India Act, 1935, was in¬ 
serted in the Act in 1940. Sub-section (2) of the section contained a 
provision similar to cl. (2) of this article, fixing a maximum limit to 
the profession-tax (tho limit fixed was Rs. 50 per annum). But the 
provision was to the efiect that the profession-tax payable after 31st 
March 1939 should not exceed the above limit. There was also a 
Proviso to'sub-s. (2) corresponding to the Proviso to cl. (2)- of this 
article which saved the validity of laws, which were in force prior to 
31st March 1939, and under which profession.tax could bo levied 
beyond the limit of Rs. 50. This Proviso also contained a clause to 
the effect that the profession-tax beyond the limit of Rs. 50 might 
continue to be levied under the above laws, till provision to the con¬ 
trary was made by the Central Legislature. In virtue of this clause, 
the Profession Tax Limitation Act, 1941, was passed, fixing the maxi¬ 
mum limit of profession tax as Rs. 50 per annum, so that, after the 
coming into force of the above Act in 1942 the maximum limit of 
profession-tax in British India was Rs. 50 per annum. There was no 
such limit as regards Native States. Hence, as already stated, the 
saving provisions in Proviso to cl. (2) seem to refer to the profession 

tax leviable in what were “Native States” immediately before the 
coming into force of the Constitution. 

The Proviso refers to a tax which was in force in the 

financial year immediately before the commencement of the Con¬ 
stitution. It has been held that where though the law imposing a tax 
was in force, the tax under it had not been levied by the particular 
btate for some years before the Constitution, the tax could not be 

said o have been “in force” in the financial year immediately before 
the Constitution. 1 


5 ' ,^ ny one Person.” _ This expression includes a juristic 
pe.son like a company and therefore, a trade-tax levied on a com- 


Article 276 — Note 4 

Taxnmrpr fp 2 ° [, AIR v 40 c 12 1 (DB), Ramprasad, v. War Profits 

Samwat 2001 —Ta ^ J ' '' Gwallor War Profits Tax Ordinance of 
l 94 S- 4 r * under Ordinance levied for last time for the year 

med^a rt 7 a ' terWards ~ Tax “not in force” in financial year inl¬ 
and the Lv 6f0re C ° n f ltutlon and Art. 276(2) Proviso not applicable 

stitutTon undT be " C0WWd ^ the <*»- 
but could he re ‘ j U) ‘ (It could not be recovered under Art. 277 

covered under Art STD. T ™ Per Dixlt : U C0Uld be »- 

lJnd. Ood. .8.F. 67. 
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TAXES ON PROFESSIONS, TRADES, ETC. 

pany is also subject to the limit of Rs. 250 imposed by cl. (2) of the 
article. 1 

6. Fundamental Rights. — The right to practise any profes¬ 
sion or to carry on any occupation, trade or business is a Funda¬ 
mental Right guaranteed to every citizen under Art. 19 (l) (g). 
Hence, a tax on professions, trades, callings or employments cannot 
be levied in such a manner as to destroy the Fundamental Right. 1 

It is important to stress this point because, the maximum limit 
of Rs. 250 per annum applies to the tax payable to the State Govern¬ 
ment or to any one municipality, district board, local board or other 
local authority, and it is conceivable that the aggregate amount 
payable as profession-tax or trade-tax to different authorities reaches 
an amount which makes the practice of the profession or carrying on 
of the trade f^ohibitive. In such a case the law authorising the tax 
would be open to challenge as violating a citizen’s Fundamental 

Right. For a discussion of the underlying principles, see Art. 265, 
Note 6. 

277 . Any taxes, duties, cesses or fees which, 
immediately before the commencement of this Con¬ 
stitution, were being lawfully levied by the Govern¬ 
ment of any State or by any municipality or other 
local authority or body for the purposes of the State, 
municipality, district or other local area may, not¬ 
withstanding that those taxes, duties, cesses or fees 
are mentioned in the Union List, continue to be 
levied and to be applied to the same purposes until 
provision to the contrary is made by Parliament by 

law. 

Goveknment of India Act, 1935 

For text of corresponding provision in sub-section (2) of S. 143 

of the Government of India Act, 1935, see Note 1. 

^ _ _ J 

Article 276 — Note 5 

1. 1955 NUC (All) 1694 [AIR V 42] (DB), District Board , Banaras v. M/s 
G. F. Kelliner & Co. Ltd. 

1949 Nag 215 (216) (Pr 8) [AIR V 36 C 87] : ILR (1948) Nag 971 (DB), 
Karanja Municipality v. New East India Press Co. (Case under Govt, 
of India Act (1935), S. 142A, AIR 1914 Nag 26, Rel. on.) 

Article 276 — Note 6 

1. 1952 Mad 395 (408) [AIR V 39 C 105/35] : ILR (1952) Mad 933, Anan - 
thakrishnan v. State of Madras. (Per Venkatarama Ayyar J. : It stands 
to reason that a tax on a right to carry on business should not be such 
as to destroy it, as for example, a profession tax equal or nearly equal 
to the income earned in the previous year.) 
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Jammtj and Kashmir 

In its application to the State of Jammu and Kashmir, in 
Art. 277, reference to the commencement of the Constitution shall bo 
construed as reference to the commencement of the Constitution 
(Application to Jammu and Kashmir) Order, 1954—The Constitution 
(Application to Jammu and Kashmir) Order, 195-1 (14-5-1954) 

Cognate Provisions 

, Proclamation of Emergency _ The provisions of this article shall have 
Bee Art 354 exce P li ^ or modifications as the President thinks lit _ 

Union List —Meaning of, see Art. 246 (1). 

State—Meaning of, see Art. 264 (b). 

Tax—Interpretation of, see Art. 366 (23). 

Commencement of this Constitution _ Meaning of _ This Constitution 

came into force on 26.1.1950-See Art. 334. tou.titulion 

Synopsis 

1. Analogous law. 

2. Scope and object of the article. 

I' <iT^ iatCly bd ° re thC cornmencsrn -ntof this Constitution.” 

1 he (jovernxent of any State.” 

5. “Continue to be levied.” 

6. ‘‘Applied to the same purpose.” 

7. ‘‘Until provision to the contrary is made by Parliament by law.” 

r 1- Analogous law. — This article corresponds to S. 143 ( 2 ) 

of the Government of India Act, 1935, which runs as follows : 

Any taxes, duties, cesses or fees which, immediately before 

he commencement of Part III of this Act, were being lawfully 

levied by any Provincial Government, municipality or other local 

authority or body for the purposes of the Province, municipality 

district or other local area under a law in force on the first day of 

January, nineteen hundred and thirty-five, may, notwithstanding 

Giat those taxes, duties, cesses or fees are mentioned in the 

edcral Legislative List, continue to be levied and to bo applied 

o the same purposes until provision to the contrary is made by 
the Federal Legislature.” y 

2. Scope and object of the article.-This is one of the provi 

. ns m the Constitution intended to avoid any serious dislocation of 

Provincial finances as a result of constitutional changes. It has been 

seen un er Ae.,2,0 that express provision has been made therein 

y cl. 2) for the purpose of ensuring that the fixing of a maximum 

limit to the profession tax (a State subject) of Rs. 250 per annum 

ocs not cause a sudden disequilibrium in the finances of those States 

m winch the profession-tax could have been levied beyond the 

hunt of Rs. 250 per annum before the Constitution. This article is 
also aimed at achieving a similar result. 
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It refers to taxes which, before the commencement of the 
Constitution, were levied by Provincial authorities under Provincial 
laws, but which under the new Constitution have been made exclusive 
Union subjects. (The word “Provincial” has been used here in a 
broad non-technical sense as contrasted with the Central or Federal 
authority and is not limited to what were technically “Provinces” 
under the Government of India Act, 1935.) With regard to these taxes 
the article provides that notwithstanding their being placed in the 
Union List, they can be continued to be levied by the same authorities 
as before. But such an arrangement is only intended to be a temporary 
and a transitional one. The Parliament has been given authority 
by law to make provision to the contrary” and upon such provision 
being made the Provincial or local authority will cease to have the 
power to levy the tax. 

This article refers to taxes which are placed in the Union List. 
The corresponding provision, S. 143 (2) of the Government of India 
Act, 1935, also referred to taxes in the Federal List. Taxes in the 
Provincial List w ? ere not covered by the section. In regard to such 
taxes, therefore, any law of the period prior to the coming into force 
of the Government of India Act, 1935, under which the taxes were 
levied by Provincial authorities would not be affected by S. 143 (2), 
but continue in force by virtue of S. 292 of the Act, corresponding to 
Art. 372 of the new Constitution. 1 Similarly, under Art. 372 of the 
present Constitution also, pre-Constitution laws, under which any 
taxes could be levied by Provincial authorities, w’ould continue in 
force and where such taxes are in the Provincial List, this article 
will not come into play at all. 

Even in regard to taxes, •which are placed in the Union List, it 
is not clear what specific purpose is served by this article (or S. 143 
(2) of the Government of India Act, 1935), inasmuch as under 
Art. 372 pre-Constitution laws will continue in force. The fact that 
a certain subject is placed in the Union List under this Constitution 

Article 277 — Note 2 

1. 1950 SC 11 (13) (Pr 8) [AIR V 37 C 4] : 1950 SCR 15 (SC), Ram - 
krishna Ramnath v. Kamptee Municipal Committee. (An octroi duty 
levied under S. 66 (1) (e), C. P. and Berar Municipalities Act, 1922 
comes within the exact wording of Entry 49 of List n of the Seventh 
Schedule to the Government of India Act, 1935 — Prima facie, there¬ 
fore, there is no reason to consider the levy of the duty under the 
Provincial Legislation invalid, such levy being unaffected by reason of 
S. 143, Govt, of India Act and the same continued to be valid under 
S. 292 of the Act of 1935. 

There is nothing in the Excise Act 1944 to make its provisions con¬ 
trary to the provisions of S. 66 (1) (e), Central Provinces Municipalities 
Act or to the levy of octroi duty under the same. (Confirming on appeal 
ILR 1949 Nag 544.) 
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cannot affect the validity of laws which are thus continued in force 

and which were not ultra vires according to the Constitution under 

which they were passed. As to the authority of Parliament to make 

provision to the contrary, which is expressly reserved in this article, 

there could be no doubt about such authority even in the absence of 

such article, inasmuch as the taxes are, ex hypothesi, Union subjects. 

With effect from the 1st of April 1950, under S. 13 of the Finance 

Act, 1950, the old laws as to income-tax, super-tax or tax on profits 

of business in any Part B State, other than Jammu and Kashmir, or 

in Manipur, Tripura or Vindbya Pradesh or in the merged territory 

of Cooch-Behar, have been repealed. (See also Note 7.) This provision 

is a provision to the contrary” made by Parliament within the 
meaning of this article. 

One prominent instance, which will bring this article into play, 

is with refeience to income-tax. Income-tax is a Union subject under 

this Constitution (List 1, Entry 82). Under the Government of India 

Act also, income-tax was a Federal subject. Hence, so far as British 

India was concerned, income-tax was a Central tax and not a 

Provincial tax. But income-tax was also being levied in several of the 

Native States which have now been incorporated under the same 
Constitution. 

This article legalises the levy of income-tax in these areas under 
the old laws even after the commencement of the Constitution until 
Parliament makes provision to the contrary.** 

3. Immediately before the commencement of this 
Constitution. ” — This article only authorises the levy of the taxes 
which were levied before the coming into force of the Constitution. 
It does not authorise the levy of any new tax which is different from 
the tax which was previously levied. 1 

2 "S^ i: ?T C0 137 (138) (Pr 9) [AIR V 41 C 47] : ™ (1953,^^0 

eflprt nf a tn man Shenoy v - Income-Tax Officer. (The combined 

1950 is in w 7 ° f the Constitution an d S. 13 of the Finance Act, 

Income tax Af- e r Ct n a i 7 Valld contlnuance of the operation of the Cochin 
pumases of th : ^ Travancore Income-tax Act, 1121 for the 

suner tav m 7’ aSSeSSment and collection of income-tax and 
super-tax m respect of the period indicated in s. 13.) 

Article 277 — Note 3 

v ^State 1 ^ Mnrirn* 9) 24j tAIR v 41 c 225 ^ (DB) * Nageswara Rao 
n/- ir n ior, d , The Madras Government Notification No. 941 
■ ' " " J “ ls t u tra Vlres and unenforceable to the extent that it 

mposes new duty on medicinal preparations. The duty payable under 

medic ™ ° f 7 - 3 ‘ 1949 Was in "W «* the spirit contents of 

under A- n tf h reP , ara ^ 7 RS ’ 35 per gallon = whereas the duty payable 

tions at Rs a m V. 1S in respect of P otable medicinal prepara- 
is not nn-cvhi P 7 7 lk galIon ’ The two duties are so dissimilar that it 

* e to treat the one as substantially identical with the 


Article 277 
Note 2 
Pt. 2 



Article 277 
Note 3 
Pt. 2 


SAVINGS 

The question has been raised whether, in order to attract the 
applicability of this article, it is necessary that the chargeable period 
for which the tax was levied, that is, assessed before the Constitution, 
must be the one immediately before the Constitution or it might be 
one anterior to such period. Thus, in Earn Prasad v. War Profits 
Tax Officer , 2 the question was with regard to the levy of war profits 
tax under the Gwalior War Profits Tax Ordinance of Samwat 2001. 
The assessment in question was for the year 1945-1946. The Ordinance 
had not been repealed but was in force at the time of the commence¬ 
ment of the Constitution. But no tax had been levied under the 
Ordinance after 1946. The question arose whether the tax for 1945- 
1946 could be recovered after the coming into force of the Constitution 
by availing of this article. There was a difference of opinion between 
bhinde C. J. and Dixit J., on this question. According to Shinde C. J., 
this article had no application to the case, inasmuch as no tax had 
been levied under the Ordinance in question after 1946, that is, 
immediately before the commencement of the Constitution. But he 
held that by reason of the agreement between the Rajpramukh and 
the President, Art. 278, cl. (l) would cover the case and the tax for 
1945-1946 could be recovered after the coming into force of the 
Constitution by virtue of Art. 278, cl. (l)(a). Dixit J., however, held 
that it was not necessary for the applicability of this article that the 
chargeable period for which the tax was levied must be one imme¬ 
diately before the coming into force of the Constitution, and therefore, 
this article applied to the case and the tax could be recovered. He 
also held that Art. 278, cl. (l)(a) had no application to the case 
inasmuch as the tax was not one “leviable by the Government of 
India” within Art. 278, cl. (l)(a). 

4. “The Government of any State.”_The article speaks of 

the taxes that w r ere lawfully levied by “the Government of any State” 
before the commencement of the Constitution. Obviously the phrase 
Government of any State” has been used in the sense of Stato 
Government” as defined in the General Clauses Act, 1897, S. 3 (60), 


other. The tax on the spirit contents of medicinal preparations is in 
reality a tax on intoxicating liquors which has always been within 
the competence of the State legislatures (vide List II entry 31, Govt, of 
India Act, 1935 and List II entry 8 of the Constitution.) The duty im¬ 
posed on bulk gallon by Notification No. 941 is clearly excise duty on 
medicinal preparations and that is under List I entry 84 of the Consti¬ 
tution within the exclusive competence of the Union. As neither the 
legislature nor the Govt, of Madras had on that date any competence 
to impose a duty on medicinal preparations the imposition under Notfn. 
No. 941 of 1952 is not within the saving of Art. 277 and must be held 
ultra vires.) 

2. 1953 Madh-B 20 (21, 25) (Prs 3, 19) [AIR V 40 C 12] (DB). 
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cl. (a) of which provides as follows (cl. (b) is not material in this 
context): 

"(60) ‘State Government’,_ 

(a) as respects anything done before the commencement of the 

Constitution, shall mean, in a Part A State, the Provincial 

Government of the corresponding Province, in a Part B 

State, the authority or person authorised at the relevant 

date to exercise executive government in the corresponding 

Acceding State, and in a Part C State, the Central Govern¬ 
ment.” 


5. Continue to be levied.”—The provision that the taxes may 

continue to be levied does not mean that they should continue to be 

levied, assessed or collected by the same State authorities as before 

the Constitution. Hence, there is nothing in the article to preclude 

the Parliament from making a law providing for the levy and collec- 

tion of income-tax and super tax under a pre-Constitution Income-tax 

and Super Tax Act through authorities appointed under the Income, 
tax Act. 1922. 1 

The provisions of this article cannot be negatived by an agree¬ 
ment^ between the State Government and the Central Government, 
fill provision to the contrary” is made by Parliament bylaw, the 
taxes mentioned in the article cannot be collected by the Central 
Government merely because under such an agreement the parties 
have accepted the recommendation of the Indian States Finance 
Enquiry Committee (1948-49) that all Federal sources of revenue with 
current outstandings should be taken over by the Union Government. 2 

6. ‘‘Applied to the same purpose.”_Under this article, the 
tax, which is continued to be levied after the Constitution, is to be 


Article 277 — Note 5 

Vw 5 ? SC 163 (164) (Pr 5) [AIR V 41 C 32J : 1954 SCR 537 (SC), 
nnthtr a K ™ hnamh v - Income-tax Officer, Bangalore. (There is 

for th^ ip- . 1 j 77 t0 preclude Parliament making any law providing 

Mysore ZrV° !eCtl ° n 0f income_tax an d super tax under the 

e ax Act thr ough authorities appointed under the 

'"“ me ^ax Act 1922, The Proviso to S. 13 of the Indian 
1 mance Act is therefore not ultra vires. 

authorTt? mu 611 ? 6 ? * n thiS CaSe that the Union Parliament had no 

j ^ .,. eglsale under Art. 245 read with Art. 277 grafting officers 

State wTevv S fl aPP01nted Und6r the Indian L T ' Act on the M y so re 
- y, ssessment and collection of tax under the State law 

— Contention was overruled.) 

Raj ^ 45 ». (147> [AIR V 40 C 511 : U-K d953) 3 Raj 128 (FBi 
Maharaia Kishangarh Mills Ltd. v. Union of India. (The excise duties 

which were being levied in Rajasthan before the Constituttan 

be automatically levied and collected by the Union till the Parlia 
ment made provision to the contrary.) 
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applied to the same purposes as before, and so if previous to the 

Constitution the tax was applied to the purposes of the particular 

btate, it would continue to be so applied and not to the purposes of 

the Union, even after the coming into force of the Constitution 

Hence, the proceeds of the tax, levied after the coming into force of 

the Constitution under this article, will not be covered by the 

provisions of Abt. 295, cl. (l) (a), and would not become the assets 
of the Union by virtue of that provision. 1 


7. ‘ Until provision to the contrary is made by Parliament 
by law.”— Under this article Parliament can provide by law that 
any of the taxes mentioned in the article should cease to be levied 
and collected by the State authorities from a certain date and that 
from such date the taxes should be levied and collected by the Union. 

Parliament has made such a provision in regard to income-tax and 
certain other taxes, by the Finance Act, 1950. 

By this Act, the Indian Income-tax Act, and some other Indian 
fiscal laws are extended to the whole of India (with exceptions) includ¬ 
ing what were previously ‘Native States’. At the same time, the 
corresponding laws which were previously in force in such States 
were repealed. The material provisions of the Act are given below : 

“3. With effect from the 1st day of April 1950, the following 
amendments shall be made in the Income-tax Act, namely _ 

(a) for sub-section (2) of S. 1, the following sub-section shall 

be substituted, namely_ 

(2) It extends to the whole of India, except the State of 

Jammu and Kashmir, and applies also within that State to 

all persons in the service of the Government of India or the 

Government of any State other than the State of Jammu 
and Kashmir’. 

* * * * 

“11. With effect from the 1st day of April 1950, the following 
Acts, namely : 

(i) the Sea Customs Act, 1878 (VIII of 1878), 

(ii) the Land Customs Act, 1924 (XIX of 1924), 

(iii) the Indian Tariff Act, 1934 (XXXII of 1934), and 

(iv) the Central Excises and Salt Act, 1944 (I of 1944), 

and all rules and orders made thereunder which are in force 
immediately before the commencement of thi 3 Act, are hereby 
extended to, and shall be in force in, the whole of India except the 
State of Jammu and Kashmir. / 

Article 277 — Note 6 

1. 1953 Raj 145 (147) (Prs 8, 9) [AIR V 40 C 51] : ILR (1953) 3 Raj 12a 
(FB), Maharaja Kishangarli Mills, Ltd. v. Union of India. 



SAVINGS 

(2) With effect from the 1st day of April 1950, the Indian 
Prat Office Act, 1898, and all rules and orders made thereunder 
which are in force immediately before the commencement of this 

Act are hereby extended to, and shall be in force in, the whole of 

India. 

(8) With effect from the 1st day of April 1950, the amend 

ments speeded in the Fourth Schedule shall be made in the Acts 

specified therein. 

* * 

* * 

‘13. (1) If immediately before the 1st day of April 1950 
there is in force in any Part B State other than Jammu and 
Kashmir or in Manipur, Tripura or Vindhya Pradesh or in the 
merged territory of Cooch-Behar any law relating to income, 
tax or super-tax or tax on profits of business, that law shall cea«o 
to have effect except for the purposes of the levy, assessment and 
collection of income-tax and super-tax in respect of any period not 
included in the previous year for the purposes of assessment under 
the Indian Income-tax Act, 1922 (XI of 1922), for the year endin-on 
the 31st day of March 1951, or for any subsequent year, or, as°the 
case may be, the levy, assessment and collection of the tax on 

profits of business for any chargeable accounting period endiD" on 
or before the 31st day of March 1949 : ° 

Provided that any reference in any such law to an officer, 
authority, tribunal or Court shall be construed as a reference to the’ 
corresponding officer, authority, tribunal or Court appointed or 
constituted under the said Act. and if any question arises as to who 
such corresponding officer, authority, tribunal or Court is, the 
decision of the Central Government thereon shall be final: 

Provided further that where under any such law, tax is charge, 
able on the total income including agricultural income, the assess- 

f ° mado by tbe corresponding officer or authority 
referred to in the preceding proviso only in respect of income other 

shill hi 8 ' 10 ral mCOmei and the tax ^We on such income 
all be an amount bearing to the total amount of tax which would 

had be “ P ? I" UQdei ' the StatG law if a combined assessment 
d been made, the same proportion as such income bears to the 

total income including the agricultural income, so however that for 

• ' S PU !' P °;, e any roductl on of tax allowed on the agricultural 
ncome by the State law shall not be taken into account. 

(2) If immediately before the 1st day of April 1950, there is 
li° rC6 m any , State oth *r than Jammu and Kashmir a law 

(1) or (SilV/s n Ut I?'’ thaD ’ an Act referre<1 t0 in sub-section 

said dale i f • SUCh I™ 19 h6reby re P ealed with effect from the 
date ; and if immediately before the said date there is in force 
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Article 277 

Note 7 

% 

in the State of Jammu and Kashmir a law corresponding to the 
Indian Post Office Act, 1898 (VI of 1898), such law is hereby 
repealed with effect from the said date : 

Provided that such repeal shall not affect (a) the previous 
operation of the corresponding law, or (b) any penalty, forfeiture 
or punishment ordered in respect of an offence committed against 
any such law, or (c) any investigation, legal proceeding or remedy 
in respect of such penalty, forfeiture or punishment, and any such 
investigation, legal proceeding or remedy may be instituted, 
continued or enforced, and any such penalty, forfeiture or punish, 
ment, may be imposed, as if this Act had not been passed.” 


Agree ment 

with States in 
Part B of the 
First Schedule 
with regard to 
certain finan. 
cial matters. 


278. (1) Notwithstanding anything in this 
Constitution, the Government of India may, subject 
to the provisions of clause (2), enter into an agreement 
with the Government of a State specified in Part P 
of the First Schedule with respect to — 


00 the levy and collection of any tax or duty 
leviable by the Government of India in 
such State and for the distribution of the 
proceeds thereof otherwise than in accord¬ 
ance with the provisions of this Chapter; 

(b) the grant of any financial assistance by the 

Government of India to such State in 
consequence of the loss of any revenue 
which that State used to derive from any 
tax or duty leviable under this Constitution 
by the Government of India or from any 
other sources; 

(c) the contribution by such State in respect of 

any payment made by the Government of 
India under clause (1) of Article 291, 


and, when an agreement is so entered into, the 
provisions of this Chapter shall in relation to such 
State have effect subject to the terms of such 


agreement. 

(2) An agreement entered into under clause (1) 
shall continue in force for a period not exceeding 



AGREEMENT REGARDING CERTAIN FINANCIAL MATTERS 

ten years from the commencement of this Consti¬ 
tution : 

Provided that the President may at any time 
after the expiration of five years from such 
commencement terminate or modify any such 
agreement if after consideration of the report of the 
h inance Commission he thinks it necessary to do so. 

Jammu and Kashmir 

Article 278 applies to the State of Jammu and Kashmir._The 

Constitution (Application to Jammu and Kashmir) Order 1<'54 
(14-5-1954). ’ 

Cognate Provisions 

Proclamation of Emergency-The provisions of (his nrtido shall have 
hel Art -S ‘° SL,Cb ei0epU0D3 ° 1 ' m °4‘fications as the President thinks St¬ 
ar Jr 0 ' 6 (1, - Recommendflti °« to be made by the F nance Commission as to 

are ^derabl'! _ T ^ B ° f Sch ‘ I " ~ The Sta,es 80 "Peolfied 

East on ab t 7” Ka8hrair ’ BIjarat ’ ^ sore - PatiaIa 

lun jab States Lmon, Rajasthan, Saurashtra and Travancore-Ccchin. 
ause (I) (a) —lax—Interpretation of, see Art. 363 (28). 

Indian ^ 291 deal3 with tbe P riv «^ P urse suma of the Ruler of an 

Clause (2) _ Commencement of this Constitution - Meaning of _ This 
Constitution came into force on 26-1-1950—See Art. 334. 

Clause (2), Proviso—Finance Commission-Meaning of, see Art. 264 (a). 

Synopsis 

1. Scope of the article. 

2. “Levy and collection of any tax or duty leviable 

by the Government of India.”—(Cl. (a).) 

^* S°OP e of the article.—This article is one of the provisions 

r ° ns ^ u fci° n designed to enable States which, previous to the 
ons i u ion, were Native States enjoying independent sources of 
revenue t° get over the financial difficulties that might be otherwiso 
L > em on account of the transference of some of their sources 
revenue to the Centre un.ler the new Constitution. Some of the 
other pro,,stone of the Constitution, which may bo referred to as 
ta, ms a similar object, are Aut, 275 (Grants.iu.aid of the revenues 

allow!iV IC may e in need of assistance), Art. 276 (States being 

imir„,t 0n , 7 et0 “ U “‘tbe 

levted by them named,ately before the Constitution till Parliament 
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AGREEMENT REGARDING CERTAIN FINANCIAL MATTERS 

made provision to the contrary by law). Under this article it is 
provided that an agreement may be made between the Central 
Government and the State Government, which may provide for the 
three matters mentioned in sub-cls. (a), (b) and (c) of cl. (l). These 
matters include the levy and collection by the State of taxes leviable 
by the Central Government, the grant of financial assistance to the 
State to make up for loss of revenue due to the transfer of a source 
of revenue to the Centre, the contribution by the State in respect of 
payment made by the Central Government of any sum as privy purse 
to the Ruler of a former Indian State, under Art. 291 . 

This article only applies to Part B States. The provision is only 

intended to be of a transitional character. The agreement entered 

into under this article is to be in force only for a period of ten years 

from the commencement of the Constitution. Even before the expiry 

of such period but after a period of five years from the commencement 

of the Constitution, the President may terminate or modify the 

agreement after consideration of the report of the Finance 
Commission. 

In connection with this article, reference should be made to the 
fact that a Committee, known as the Indian States Finance Enquiry 
Committee, was appointed by the Government of India, when the 
Constitution w T as being framed by the Constituent Assembly. The 
recommendations of this Committee have been substantially adopted 
in the financial provisions of the Constitution. The main principle 
adopted has been that in order to effect the financial integration of 
the States, which were previously Native States, with the rest of 
India Federal” sources of revenue such as income-tax, etc., should be 
transferred to the Centre. This article is designed to help the States 
concerned to get over the financial difficulties that might be caused to 

them during the transitional period, on account of the adoption of 
this principle. 

2. “Levy and collection of any tax or duty leviable by the 

Government of India.” (Cl. (a) )_One of the matters in respect 

of which an agreement may be made under cl. (l) of this article is 
the levy and collection of any tax or duty leviable by the Government 
of India. It has been held that a mere agreement accepting 
the recommendations of the Indian States Finance Enquiry Committee, 
1948-1949, which does not specify the particular tax or duty to which 
it relates, will not be an agreement with respect to the “levy and 
collection of any tax or duty” within the meaning of cl. (l) (a) of 
this article. 1 


Article 278 — Note 2 

1. 1953 Raj 145 (148, 149) (Pr 12) [AIR V 40 C 51] : ILR (1953) 3 Raj 
128 (FB), Maharaja Kishangarh Mills Ltd. v. Union of India . 
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Clause (1) (a) will only apply to a tax or duty leviable by the 
Government of India. This means that at the time when the 
agreement is entered into, the tax or duty must be leviable under the 
law then in force by the Central Government. It is not enough if 
merely the tax or duty is one mentioned in the Union List if 
actually it is not leviable by the Central Government in the particular 
Part B State. Thus, under Art. 277, the taxes, which immediately 
before the commencement of the Constitution were being lawfully 
evied by and applied for State purposes in any State under State 
aws may continue to be levied by the State authorities notwithstanding 
hat the taxes may be mentioned in the Union List. The taxes may 
be so continued to be levied till the Parliament makes a law to the 
contrary. The taxes mentioned in Art. 277, therefore, are not 
leviable by the Government of India till the Parliament makes a 
provision by law that they must cease to be levied by the State 
authorities and must be levied by the Central Government. Therefore 
unless and until Parliament makes such a law and the particular tax 
m question is covered by such law, an agreement between the Central 
and otate Governments cannot deal with such taxes . 2 


A statutory provision which contravenes an agreement under 
bad 2 f artlC G ^ ° PCn t0 ° bjcctiou that ifc ^ constitutionally 


mV 148 : 149) , (Pr 12) [AIR v 40 C 51] : ^R (1953) 3 Raj 
r c 8 ’ Maharala Kwhangarh Mills Ltd. v. Union of India 

[See 19o3 Madh-B 20 (21, 22, 25, 26) [AIR V 40 C 12] (DB) Ram- 

T,?o J: W " P ' 0m r “ T “ Gwalior w.r 

Tax Ordinance - Levy of - Agreement between President and Raf 
pramukh — Validity. enL ana 

tbef C ,hfw de 5 t ~ ArtiCle 277 15 not relevant in considering whe- 

War Profits Tax could be assessed and realised for the 

m C force Per i ° d that end6d ° n 3 °‘ 6 ' 46 - But the Ordinance is stUl 

for War PmTts 11 ^ cf' ^ (1> 1116 Madhya Bharat authorities 

26th January Can assess and realize the War Profits Tax after 

entered into thereunde^ (a) ’ ^ the a » reement 

ween the President- d ; financial agreement entered into bet- 

valid in law. (Pa^s 3 L? 6 ). RajPramUkh “ 25th 1950 13 

tax r der 1116 Gwalior War Profits Ordi- 

Govemment imme^ly ^ Bharat 

tion and as such in vTew of Art £7 * the C ° nStitU ' 

is entitled to mntinna + i Art * 277 the Madhya Bhar at Government 

Of the Constitution from 11 ^ ^ coUect after th e commencement 
Ordinance The t QV ■ the persons hable to pay the tax under the 

word “leviable" is used in °a t leviable 111 th e sense in which the 
3- 1955 Mys 49 (58) <P r £ ilrJ™ W) ^ (ParaS 19 and 21) b 
Tobacco Mart y. Inc ome r Jo^ ° 202 = ** (1955) Mys 20 * 
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CALCULATION OF “NET PROCEEDS”, ETC. 

279 . (1) In the foregoing provisions of this 
Chapter, “net proceeds” means in relation to any tax 
or duty the proceeds thereof reduced by the cost of 
collection, and for the purposes of those provisions 
the net proceeds of any tax or duty, or of any part 
of any tax or duty, in or attributable to any area 
shall be ascertained and certified by the Comptroller 
and Auditor-General of India, whose certificate shall 

be final. 


(2) Subject as aforesaid, and to any other ex¬ 
press provision of this Chapter, a law made by 
Parliament or an order of the President may, in any 
case where under this Part the proceeds of any 
duty or tax are, or may be, assigned to any State, 
provide for the manner in which the proceeds are to 
be calculated, for the time from or at which and the 
manner in which any payments are to be made, for 
the making of adjustments between one financial year 

and another, and for any other incidental or ancillary 
matters. 

Government of India Act, 1935 
See Note 1 under this article. 


Jammu and Kashmir 

Article 279 applies to the State of Jammu and Kashmir — The 

Constitution (Application to Jammu and Kashmir) Order, 1954 (14-5- 
1954). 

Cognate Provisions. 

Proclamation of Emergency—The provisions of this article shall have effect 

subject to such exceptions or modifications as the President thinks fit — See 
Art. 351. 

Clause (1)—Tax—Interpretation of, see ARt. 36(5 (28). 

Clause (I)—Comptroller and Auditor-General of India—See Ch. V of Part V. 
Clause (2)—State—Meaning of, see Art. 264 (b). 

Synopsis 

1. Analogous law. 

2. Scope. 

1. Analogous law. — This article corresponds to S. 144 of the 
Government of India Act, 1935, which reads as follows: 

“144. (l) In the foregoing provisions of this chapter net 
proceeds’ means in relation to any tax or duty the proceeds thereof 
reduced by the cost of collection, and for the purposes of those 
provisions the net proceeds of any tax or duty, or of any part of 
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any tax or duty, in or attributable to any area shall be ascertained 

and certified by the Auditor General of India, whose certificates 
shall be final. 

(2) Subject as aforesaid, and to any other express provision of 
this chapter, an Act of the Federal Legislature may, in any case 
where under this part of this Act the proceeds of any duty or tax 
are, or may be, assigned to any Province or State, or a contribu¬ 
tion is, or may be, made to tho revenues of the Federal by any 
State, provide for the manner in which the proceeds of any duty 
or tax and the amount of any contribution are to be calculated, 
for the times in each year and the manner at and in which any 
payments are to be made, for the making of adjustments between 

one financial year and another and for any other incidental or 
ancillary matters.” 


. 2< Sc °P e ; — ^ has been seen that tho Constitution contains 
various provisions for the assignment of the net proceeds of taxes 
levied or collected by tho Central Government or portions of such 
net proceeds to States. This article defines what “net proceeds” mean 
and further provides that tho certificate of the Auditor-General shall 
be final as to what the net proceeds (or part thereof) are. 

Under Art. 268 cl. (2), the proceeds of the duties mentioned in 

cl. (1) of that article are required to be assigned to tho State within 

■which they are collected although they are levied by tho Central 

Government under Central laws. Clause (2) of this article lays down 

inter alia how the “proceeds” for the above purpose are to be calcu- 
l&ted, 


280 . (1) The President shall, within two years FinaneeLCom- 
from the commencement of this Constitution and miSSi ° D ' 

thereafter at the expiration of every fifth year or at 

such earlier time as the President considers necessary 
by order , constitute a Finance Commission which 

shall consist of a Chairman and four other members 
to be appointed by the President. 

1 * X* * / 1 # may by law determine the 

qualifications which shall be requisite for appoint- 

men as members of the Commission and the manner 
m which they shall be selected. 

(d) It shall be the duty of the Commission to 
make recommendations to the President as to¬ 
la) the distribution between the Union and 
the States of the net proceeds of taxes' 
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FINANCE COMMISSION 

which are to be, or may be, divided 
between them under this Chapter and the 
allocation between the States of the 
respective shares of such proceeds; 

{h) the principles which should govern the 
grants-in-aid of the revenues of the States 
out of tne Consolidated Fund of India; 

(e) the continuance or modification of the 
terms of any agreement entered into by 
the Government of India with the 
Government of any State specified in 
Part B of the First Schedule under 
clause (1) of Article 278 or under 
Article 30G; and 

(d) any other matter referred to the Commis¬ 
sion by the President in the interests of 
sound finance. 

(4) The Commission shall determine their 
procedure and shall have such powers in the 
performance of their functions as Parliament may 
by law confer on them. 

Jammu and Kashmir 

Article 280 applies to the State of Jammu and Kashmir.—The 
Constitution (Application to Jammu and Kashmir) Order, 1954 
(14-5-1954). 

Cognate Provisions 

Clause (1) — Commencement of this Constitution — Meaning of — This 
Constitution came into force on 26.1-1950—See Art. 394. 

Clause (?) — “Parliament may by law determine” — See the Finance 
Commission (Miscellaneous Provisions) Act, 1951 (33 of 1951) which determines 
the qualifications requisite for appointment as members of the Finance Commis¬ 
sion and the manner in which they shall be selected and prescribes their powers. 

Clause (3) (a)—Net proceeds—Meaning of, see Art. 279. 

Clause (3) (a)—Tax—Interpretation of, see Art. 366 (28). 

Clause (3) (b)_Grants-in-aid of the revenues—See Arts. 273, 275. 

Clause (3) (b)—Consolidated Fund of India—Formation of, see Art. 266. 

1. Legislation by Parliament.—The Parliament has enacted 
under cl. (2) of this article the Finance Commission (Miscellaneous 
Provisions) Act, 1951, laying down the qualifications for the members 
of the Finance Commission, eto. 
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Article 280 
Note 2 


2. Distribution between Union and States of 

taxes (Cl. 3 (a)). _ See Arts. 270 and 272 and the 
thereon. 


proceeds of 

commentary 



3. Grants-in-aid (Cl. 3 (b)). 

Commentary thereon. 


See Arts. 273 and 275 and 


281 . The President shall cause every recom- 
mendation made by the Finance Commission under 
the provisions of this Constitution together with an 
explanatory memorandum as to the action taken 
thereon to be laid before each House of Parliament. 


Jammu and Kashmir 


Article 281 applies to the State of Jammu and Kashmir - 
<14 5 19547 PPllCati ° a t0 Jammu an(1 Kashmir) Order, 


The 

1954 


Recomm en d a- 
tions of t b e 
Finance Com¬ 
mission. 


Miscellaneous Financial Provisions 

282 . The Union or a State may make any grant 
for any public purpose, notwithstanding that tile pur 
pose ,s not one with respect to which Parliament o, 

le Legislature of the State, as the ease may be mai 
make laws. J 


Expenditu r e 
defrayable b y 
the Union or a 
State out of ita 
revenues. 


vjoveknment of India A 


See Note 1 under this article. 



jammu and Kashmir 

in its application to the State of Jammu and Kashmir in Art 282 

z l :zz u ° state if b : construe,] as not 

the State of Jammu and Kashmir.-The Constitution (Application to 
Jammu and Kashmir) Order, 1954 ( 14 - 5 - 1954 ). 

Cognate Frovision 
State—Meaning o?, see Art. ‘261 (b). 

Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935. 

(b) United States of America. 

(<-') Australia. 

2 . Scope of the article. 

1. Analogous law. 

(a) Government of India Act, 1935 . 

Section! 50 of the Government of India Act, 1935, reads as follows: 
P1 f . ° urdon sha11 imposed on the revenues of the 

l.Ind. Con. S.F. 58. 


(a) Government 
of India Act, 
1935 



GBANTS BY UNION OB STATE FOB PUBLIC PUBPOSH 

(2) Subject as aforesaid, the Federation or a Province may make 
grants for any purpose, notwithstanding that the purpose is not one 
with respect to which the Federal or the Provincial Legislature, 
as the case may be, may make laws.” 

(b) United States of America. 

Under Article I Section 8 (l) the “Congress shall have power to 
lay and collect taxes, duties, imposts and excises, to pay the debts and 
provide for the common defence and general welfare of the United 
States.” 

(c) Australia. ( c ) Australia. 

Section 81 of the Commonwealth of Australia Constitution Act 
runs as follows : 

All revenues or moneys raised or received by the Executive 
Government of the Commonwealth shall form one Consolidated 
Revenue Fund, to be appropriated for the purposes of the Common¬ 
wealth in the manner and subject to the charges and liabilities 
imposed by this Constitution.” 

2. Scope of the article. — This article confers both upon the 
Union and the State a spending power, apart fom the legislative 
power. The article provides that the Union a 3 well as the State can 
spend monies on any public purpose although the Parliament or the 
State Legislature, as the case may be, may not have legislative 
power with regard to such purpose. Thus, under List 1, Entry 63, 
the Benares Hindu University, the Aligarh Muslim University and 
the Delhi University are matters within the exclusive jurisliction of 
the Parliament. Similarly, under Entry 64 of List 1 institutions for 
scientific or technical education financed by the Government of India 
are matters within the exclusive legislative jurisdiction of the Parlia. 
ment. Nevertheless, it will be open to the States under this artiole to 
contribute funds for the institutions mentioned above. 

It will be seen from Note 1 that under the American Constitution 
also, the Congress has power to spend money for “general welfare. 

The expression “general welfare” ha 3 been held to include any matter 
of general welfare although the matter may be one in respect of which 
the Congress may not have legislative power. 1 But the only power 

Article 282 — Note 2 

1. (1935) 80 Law Ed. 477 (488) : 297 U. S. 1 (65, 66), United States v. 
Butler. (The power conferred by Art. 1 S. 8 Cl. 1 of the Constitution 
to lay and spend taxes to provide for the general welfare of the United 
States is not restricted to the enumerated legislative fields committed 
to Congress by the other provisions of the article but confers a sub¬ 
stantive power to tax and appropriate, limited only by the requirement 
that it shall be exercised to provide for the general welfare of the 
United States). 





GBANTS BY UNION OR STATE FOR PUBLIC PURPOSE 

that fa granted is a spending power and such power cannot be utilized 

for the purpose of legislating about the general welfare of the nation 

■with regard to matters falling outside the legislative field of the 
Congress. 

. 11 Wl11 bo Eeen that the Indian Constitution has adopted the 
principle of the American Constitution in regard to the incorporation 

of the spending power over and above the legislative power of the 
Union and the States. 

The article only authorises the spending of money on a public 
purpose. As to the meaning of public purpose, see Art. 81, Note 19. 

The administration of the properties of religious endowments is 
a public purpose and not a private purpose and the expenditure of 
public money on such purpose is not unconstitutional. It is only the 
doctrinal and ritualistic aspect of religion that are private. 3 


Article 282 
Note 2 
Ft. 2 


283 . ( 1 ) The custody of the Consolidated Fun 
of India and the Contingency Fund of India th 
payment of moneys into such Funds, the withdrkwa 
of moneys therefrom, the custody of public money 
other than those credited to such Funds received b’ 
or on behalf of the Government of India, their pay 
ment into the public account of India and the with 
drawal of moneys from such account and all othej 
matters connected with or ancillary to matters afore 
said shall b-r regulated by law made by Parliament 
and, until provision in that behalf is so made, shah 
be regulated by rules made by the President. 

(2) The custody of the Consolidated Fund of a 
btate and the Contingency Fund of a State, the pay¬ 
ment of moneys into such Funds, the withdrawal of 
moneys therefrom, the custody of public moneys 

other than those credited to such Funds received by 

C SLcretion 9 to Sj5^. (C40) : 81 Law Ed. 1307, Helvering v. Davis. 

01 public money 18 ln 

3. 1954 Mad 385 iT U ' & 1 (64) ’ UniteA States p ' Butler 

356 (DB), Narayanan Nambudripad^Stetf o'/ Madras ^ ^ 

282 w 93 b 297) CAIR V 41 C 68] : 1954 1005 (SC), 

Thirtha Swamiar^'wTovZ Endowments Lakshmindra 

institutions is a secular purpose ^d'fn^ohLtedfyArt.^?. 


Custody, etc., of 
Consoli dated 
Funds, Contin¬ 
gency Fends 
and moneys 
credited to the 
public accounts. 
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Article 283 
Note 1 

or Oil behalf of the Government of the State, their 
payment into the public account of the State and the 
withdrawal of moneys from such account and all 
other matters connected with or ancillary to matters 
aforesaid shall be regulated by law made by the 
Legislature of the State, ana, until provision in that 
behalf is so made, shall be regulated by rules made 
by the Governor or Rajpramukh of the State. 

Government of India Act, 1935 

See Note 1 under this article. 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, cl. (2) 
of Art. 283 shall be omitted—The Constitution (Application to Jammu 
and Kashmir) Order, 1954 (14-5-1954). 

Cognate Provisions 

Cl. (1)—Consolidated Fund of India—Formation of, see Art. 266. 

Cl. (1)—Contingency Fund of India — Establishment of, see Art. 267. 

Cl. (1)—“Rules made by the President”— See Ministry of Finance Notifi¬ 
cation No. 374I-BII/50 dated 31-3-1950 published in the Gazette of India, 1050, 
Extraordinary, dated 31-3-1950, page 1099. 

Cl. (2)—Consolidated Fund of a State and the Contingency Fund of a State 
—Formation and establishment of, see Arts. 268, 267. 

Cl. (2)—State — Meaning of, see Art. 264 (b). 

Synopsis 

1. Analogous law. 

2. Scope of the article, 

1. Analogous law—Government; of India Act;, 1935, S. 151 (l) 
reads as follows : 

“151. (l) Rules may be made by the Governor-General and 
by the Governor of a Province for the purpose of securing that all 
moneys received on account of the revenues of the Federation or 
of the Province, as the case may be, shall, with such exceptions, if 
any, as may be specified in the rules, be paid into the public 
account of the Federation or of the Province, and the rules so made 
may prescribe, or authorise some person to prescribe, the procedure 
to be followed in respect of the payment of moneys into the said 
account, the withdrawal of moneys therefrom, the custody of 
moneys therein, and any other matters connected with or ancillary 
to the matters aforesaid.” 

2. Scope of the article.—The article corresponds to S. 151 (l) 
of the Government of India Act, 1935, as has been seen in Note 1. 
Although there are points of difference between the two provisions 
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their purpose is the same. The scope and purpose of S. 151 have 
been explained as follows: 

“The section relates to the custody of public money and its 
object is that all public monies shall be paid into the revenue of the 
Federation or the Province as the case may be. This is with a view 
to regularizing the receipts of money and finally allocating those 
receipts either to the revenues of the Federation or of the Province. 
It is desired in the first place to prevent any department making 
money on its own account. For instance, a department might sell land 
and then appropriate the proceeds of the sale to its own finances and 
thereby upset the appropriations that had originally been authenti¬ 
cated for it, or the public works department might buy a piece of 
land and thereby increase the amount of the grants noted for the 
purposes of that department. Another object of the clause is to 

ensure that no Government Officer can keep sums of money in 

his custody.” 1 

* 


Comparing S. 151 of the Government of India Act 1935 

extracted in Note 1, and this article, the following points of differences 
may be noted : 

(i) The Government of India Act, 1935, contemplates only one 
account, namely, the public account of the Federation or of the 
Province as the case may be, and all moneys received on account of 
public revenues are required to be paid into this account. But the 
new Constitution provides for three separate accounts with regard to 
public moneys, namely, the Consolidated Fund of India or of the 
Stato, as the case may be (Art. 2G6 (l)), the Public Account of India 
or of the State (Art. 26G (2)), and the Contingency Fund of India or 
of the State (Art. 2G7). All these funds are referred to in this 
article. As seen in the commentary on Art. 2GG, the Consolidated 
Fund is an innovation made by this Constitution on the precedent 

, ,, f ^ y t etc., of moneys received 

by public officers and courts other than revenues, see Art. 284. 

(n) Under this Constitution, the provision that all public moneys 

must be paid into the Consolidated Fund or the Public Account is a 

separae and a substantive provision (Art. 26G). But under the 

o\ernmen o India Act, 1935, the provision that all public revenues 

must be paid into the Public Account of the Federation or of the 

O' 'nee an< t e provision as to rules for the operation of these 
funds are both contained in (he same section. 


(iii) Under this article, 
three funds mentioned abov 


the regulation of the working of the 
e U required to be made by law by 


-- — nuic 4 

■ ■ * la Act, 1935, fcy N. Rajagopala Aiyangar. 
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CUSTODY, ETC., OF CONSOLIDATED FUNDS, ETC. 

Parliament ol* the State Legislature. But until such a law is made, 
the requisite rules may be made by the President or Governor or 
Rajpramukh of the State. But under the Government of India Act, 
1935, S. 151, there is no provision for regulation by law. The regula¬ 
tion is to be made only by rules made by the Governor-General or 
the Governor, as the case may be. 

(iv) Article 284 relates to the custody, etc., of suitors’ deposits 
and other moneys received by public servants and courts. There was 
no similar provision in the Government of India Act. 


Custody of 
suitors’ depo¬ 
sits and other 
moneys receiv¬ 
ed by public 
servants and 
courts. 


284 . All moneys received by or deposited with— 

(a) any officer employed in connection with the 
affairs of the Union or of a State in his 
capacity as such, other than revenues or 
public moneys raised or received by the 
Government of India or the Government of 
the State, as the case may be, or 

(b) any court within the territory of India to 

the credit of any cause, matter, account or 
persons, 

shall be paid into the public account of India or the 
public account of the State, as the case may be. 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, in 
Art. 284 reference to the State shall be construed as not including 
reference to the State of Jammu and Kashmir. — The Constitution 
(Application to Jammu and Kashmir) Order, 1954 (14-5-1954). 

Cognate Provision 
State—Meaning of, see Art. 261 (b). 


1. Scope. — Article 266, cl. (l) mentions the items that would 
go into the Consolidated Fund of India or the State. These items are: 
All revenues by the Government, all loans raised by the Government 
and moneys received by the Government in repayment of loans. 
Under Art. 266, cl. (2) all other public moneys received by or on 
behalf of the Government of India or of the State are to be credited 
to the Public Account of India or of the State, as the case may be. 

The present article deals with items not covered by Art. 266. 
This article covers two items : 

(a) all moneys received by or deposited with public officers in their 
official capacity, but not including public moneys or revenues 
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raised or received by or on behalf of the Government of India 
or the State; and 

(b) moneys received by or deposited with courts in connection with 
judicial proceedings. 

It will be seen that item (a) above excludes public moneys 
received by or on behalf of the Government. These are provided for 
by Art. 266, cl. (2). The moneys received by or deposited with public 
officers, to which this article refers, are not revenues or public 
moneys raised or received by the Government. 

The moneys referred to in this article are to be credited in the 
Public Account of India (or the State) in the same way as items 
referred to in Art. 266, cl. (2). The rules or laws that may be made 
under Art. 283 as to the method of dealing with the Public Account 
will also apply to the items mentioned in this article. 

See also commentary on Art. 233. 


Exemption of 
property of the 
Union from 
State taxation. 

(2) Nothing in clause (1) shall, until Parliament 
by law otherwise provides, prevent any authority 
within a State from levying any tax on any property 
of the Union to which such property was imme¬ 
diately before the commencement of this Constitution 
liable or treated as liable, so long as that tax conti¬ 
nues to be levied in that State. 

Government of India Act, 1935 
See Note 1 under this article. 

Jammu and Kashmir 

Article 285 applies to the State of Jammu and Kashmir — The 
Constitution (Application to Jammu and Kashmir) Order, 1954 
(14-5-1954). 


285. (1) The property of the Union shall, save 
in so far as Parliament may by law otherwise pro¬ 
vide, be exempt from all taxes imposed by a State or 
by any authority within a State. 


Cognate Provisions. 
State-Meaning of, see Art. 264 (b). 

Tax—Interpretation of, see Art. 366 (28). 
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EXEMPTION OF UNION PROPERTY FROM STATE TAXATION 


1. Analogous law. 

(a) Government of India Act, 
1935, 

(b) United States of America. 

(c) Australia. 

(d) Canada. 

(e) England. 

(f) Position in India prior to 
1-4-1937. 

2. Scope of the article. 


“Property of the Union. M 
Scope of exemption. 

5. Doctrine of immunity of instru¬ 
mentalities. 

6. “Save in so far as Parliament 
may by law otherwise provide.” 

7. “Any authority within a State”. 

8. “All taxes”. 

9. Clause (2). 


Synopsis 

3. 

4. 


1. Analogous law. 

(a) Government of India Act, 1935 . 

This article corresponds to S. 154 of the Government of India 
Act, 1935, while Art. 289 which deals with the exemption of State 
property from Union taxation corresponds to S. 155 of the Act. 
Section 154 of the Government of India Act, 1935, is reproduced 


154. Property vested in His Majesty for purposes of the 
Government of the Federation shall, save in so far as any Federal 
may otherwise provide, be exempt from all taxes imposed by, 
or by any authority within, a Province or Federated State : 

Provided that, until any Federal law otherwise provides, any 
property so vested which was immediately before the commence, 
ment of Part III of this Act liable, or treated as liable, to any 
such tax, shall, so long as that tax continues, continue to be 
liable, or to be treated as liable, thereto.” 

(b) United States of America. 

There is no express provision in the American Constitution 
under which federal property is exempt from taxation by the States 
and vice versa . But what is known as the doctrine of immunity of 
instrumentalities has been developed there which is more thau a 
substitute for an express provision similar to this article and Art. 289. 
Under this doctrine not only the property of the Central Government 
but also the agencies and instrumentalities of the Central Govern¬ 
ment are exempted from State taxation. A corresponding exemption 

from federal taxation is accorded to the properties and instrumenta¬ 
lities of the State. 

(See Art. 246, Note 13). 

(c) Australia. 

Section 114 of the Commonwealth of Australia Constitution 
Act, 1900, provides inter alia that “a State shall not, without the 
consent of the Parliament of the Commonwealth, impose any tax on 
property of any kind belonging to the Commonwealth, nor shall the 
Commonwealth impose any tax on property of any kind belonging tc 
a State,” 
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(d) Canada. 

Section 125 of the British North America Act, 18G7, provides as 

follows : No lands or property belonging to Canada or any Province 
shall be liable to taxation.” 

(e) England. 

England being a unitary State there is no question of the 

powers of the Centre and the units of a federation to tax each 

other’s properties. But it may not be out of place to note the 

principles there observed regarding the liability of Crown property 

to taxation. According to these principles, property owned and 

occupied by the Crown is exempt from taxation unless rendered liable 

either by exp.-ess words or necessary implication. Moreover, an 

express exemption of particular classes of Crown property in a statute 

is not in itself sufficient to raise the implication that such property 

only is exempt and that other property not falling within the 

exemption is bound, such clauses being inserted merely ex majore 
cautela} 


Article 285 
Note 1 (e) 
Pt. 1 

(d) Canada. 


(e) England. 


(f) Position in India prior to 1-4-1937. 

Sections 154 and 155 of the Government of India Act, 193c 

above mentioned, came into force on 1-4-1937. Prior to that date 

the question of liability of Government property to taxation was no 

governed by any statutory provision. But the principles of Englisl 

law above referred to, under which Crown property was exempt fron 

taxation unless the law expressly or by necessary implication provider 
otherwise, were held applicable. 2 


Article 285 — Note 1 

1 Halsbury's Laws of England, 3rd Edition (Simonds), Vol. 7, Pp 465—46( 

n ! o C&l 116 (2) (121 ’ 122) (Pr 17 - 18) [AIR V 35 C 59] : ju 
C alcutta (DB) ' Governor - General in Council v. Corporation o 

tlml 9 Ann r <8 °rl U KB 479 ’ Hornsey Urban C ° un <* Fennell 
Bell (72 ’ 76 ’ 77) : 53 LJ QB 239 ’ Coomber v- Justices o. 

oToL ol ER 406 (4 ° 9) : 11 L J Ex 33S - Attomeii General v. Donaldson.. 
"(PC) 60^ « 34 C 71 : 73 Ind A PP 271 : ILR (1947) Kai 

Coloration 186 (PC) ’ Bombay Promnce v - Bombay 

TalcuVcorT 'T V 37 ° 157] : 0951) 1 Cal 319 (DB), 

Calcutta Corpn. v. Bhupalchandra 

T,db', U rl m - ,2 V n "•» tAIB » “ 0 59, : ILR (,9.8, 2 Ca, 

1934 Bom 379 npn Council v - Corporation of Calcutta. 

dee 7m Ilk ’ Bom " ir “ nand * of State. 
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(0 Position lit 

India prior to 
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EXEMPTION OP UNION PROPERTY FEOM STATE TAXATION 

2. Scope of the article. — This article and the succeeding 
three articles, that is, Arts. 286, 287 and 288, impose certain 
restrictions on the power of taxation of the States. Article 289 
imposes restriction on the power of taxation by the Centre. Such 
restrictions on the taxation power of the Centre and the units in a 
Federation are incidental to the federal form of Constitutions, as 
such form necessitates a considerable amount of mutual adjustment 
of the powers of the Centre and the units. 


Under this article, Union property is made exempt from State 
taxation. Under Art. 289, the property and income of States are 
made exempt from Union taxation. Articles 286, 287 and 288 deal 
with certain further limitations on the taxing powers of the States. 

3. Property of the Union. M — This article raises two 
questions when exemption from tax is claimed under it : 

(i) whether the tax is one on “property”, and 

(ii) whether such property is vested in the Union. 1 

The word property” is used in the context without any 
limitation. Therefore, it will embrace every kind of property. 8 

(DB), Calcutta Corporation v. Director of Rationing. (Crown or 

Govt, is bound by statute unless exempted from its operation either 

expressly of by necessary implication : AIR 1947 PC 34 dissented from; 
ILR 25 Mad 457 Foil.) 

( 02) ILR 25 Mad 457 (463, 502) (DB), Bell v. The Municipal Commis¬ 
sioners, City of Madras. (The Superintendent of the Government Gun 
Carriage Factory in Madras having brought timber belonging to Gov¬ 
ernment into Madras without taking out a license and paying the 
license fees prescribed by section 341 of the City of Madras Municipal 
Act, was prosecuted to conviction by the Municipal Commissioners: 

Held, on revision, that timber brought into Madras by or on behalf 
of Government is liable to the duty imposed by section 341 of the City 
of Madras Municipal Act (1 of 1384) although Government is not 
named in the section. According to the uniform course of Indian 
legislation, Statutes imposing duties or taxes bind Government un¬ 
less the very nature of the duty or tax is such as to be inapplicable to 
Government : Dissented from in AIR 1948 Cal 116 (122).)] 

Article 285 — Note 3 

1. See 1949 FC 121 (124) [AIR V 36 C 20] : 1949 FCR 368 : ILR (1950) 

2 Cal 544 (FC), Calcutta Corporation v. St. Thomas School. (Case on 
S. 154 of the Govt, of India Act, 1935, corresponding to this Article.) 

2. 1949 FC 121 (124) (Pr 10) [AIR V 36 C 20] : 1949 FCR 368 : ILR 
(1950) 2 Cal 544 (FC), Calcutta Corpn. v. St. Thomas School. 

1948 Cal 116 (119) (Pr 8) [AIR V 35 C 59] : ILR (1948) 2 Cal 85 (DB), 
Governor General in Council v. Corporation of Calcutta. ( Per 
Mukherjea J. — The expression “property” in S. 154 has been used in 
a perfectly general sense and would include land, building, chattels, 
shares, debts, and in fact every thing that has a money value in the 
market and comes within the purview of any taxing statute.) 
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Buildings erected on land, apart from the land, are “property” within 
the meaning of this article. 3 


The exemption from tax under this article only applies to 
property of the Union. The words “property of the Union” imply 
that the ownership of the property is vested in the Union. 3 ® Thus, 
property which is only requisitioned and not acquired for Government 


purposes is not property of the Government and the exemption from 
taxation under this article will not apply to such property. 4 But 
where certain premises are requisitioned by the Government and 
subsequently additional buildings are put up by the Government on 
the same property, the additional buildings will be property of the 
Government, although the land on which the buildings stand does 


not belong to the Government. Hence, in such a case, the exemption 

from taxation under this article will apply to the buildings erected 
by the Government. 6 


Where Government land is leased to a private person, the 
leasehold interest is not Government property and hence not exempt 
from taxation under this article. 0 Conversely, where property i 3 
leased to Government, it does not become Government property and 
a tax on the owner in respect of the property cannot be said to be a 


3. 1949 FC 121 (124) TAIR V 36 C 20] : 1949 FCR 368 : TT.R (1950) 2 Cal 

644 (FC), Calcutta Corpn. v. St. Thomas School. (In India the 

ownership of a building is not necessarily related to the ownership of 
land on which the building stands.) 


3a. See (1912) 1 KB G90 (697, 698) : 81 U KB 683, Wixon v. Thomas. 
(Houses acquired by a county association under the Territorial an 1 
Reserve Forces Act (1907) for use as residences for non-commissioned 
officers of the Regular Army employed as instructors of the Territorial 
ioice are occupied by servants of the Crown for purposes of the Crown 
and are exempt from liability to the poor rate.) 

(1902) 2 KB 73 (80) : 71 LJ KB 479, Hornsey Urban Council v. Hcnnell. 
(Where land is acquired and occupied by Volunteer Corns for military 
purposes and held under and subject to provisions of the Volunteer 
Act 1863 and the Military Lands Act 1872 and vested in the Command¬ 
ing Officer for the time being of the Corps, it is an ownership and 

occupation for and on *behalf of the Crowm, not liable to tax unless 
Ciov/n is expressly mentioned.) 


... 121 (124) [AIR V 36 C 20] : 1949 FCR 368 : ILR (1950) 2 Cal 

), Calcutta Corpn. v St. Thomas’ School. (Confirming on 
appeal AIR 1949 Cal 312 and approving AIR 1948 Cal 116.) 

5 _ 1949 ^ 121 (124) fAm V 36 C 20] : 1949 FCR 368 : ILR (1950 2 Cal 
5-4 (FC), Calcutta Corpn. v. St. Thomas’ School. (Confirming on 
appeal AIR 1949 Cal 312 and approving AIR 1948 Cal 116.) 


C. (1916) 2 App Cas 569 (573, 574) : 86 LJ PC 36 
Hills Rural Council 


Smith v. Vermillion 


(1923) 1923 App Cas 136 (140, 141, 142, 143 ) 
Montreal v. Attorney General lor Canada. 


92 LJ PC 10, City of 
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tax on Government property. 7 But in such cases, a tax on the 
leasehold interest will be a tax on Government property and as such 
will be within the prohibition of this article. 8 

Succession duty or inheritance tax in respect of property 
including Government securities is not a tax on Government property 
and hence not prohibited under this article. 9 

4. Scope of exemption. — The exemption under this article 
extends only to the tax on property. A tax on succession to property 
is not a tax on property, but it is a tax upon the right to succeed to 
property. Bence, where a citizen bequeaths his private property to 
the State, the succession duty charged on such bequest will not come 
within the prohibition of this article. 1 Thus, tax on property would • 
seem to denote a tax paid by the owner of property qua owner. A 
tax on transfer of property is not a tax on property. Ownership 
connotes a state of facts, while transfer connotes a process or an 
operation effected by parties or by law. Thus, sales tax may be levied 
on sales of goods to the Government of India. 2 


5. Doctrine of immunity of instrumentalities. — What is 

exempt from State taxation under this article is the property of the 
Union, and what is exempt from Union taxation under Art. 289 is 
the property and income of the States. American Courts have 
developed a peculiar doctrine, according to which the exemption from 
mutual taxation by the Federation and the Units extends not only to 
property and income but also to agencies and instrumentalities of 

7. (1928) 1928 App Cas 117 (122) : 97 LJ PC 11, Halifax (city) v. James 
P. Fairbanks' Estate . 

8. (1935) 104 LJ KB 611 (614, 615) : (1935) 2 KB 373, Derbyshire Terri¬ 
torials v. S. E. Derby Assnt. Committee . 

(1788) 100 ER 200 (202) : 1 Bott 164, Amherst v. Sommers . (Stables 
rented by the Colonel of a regiment by order of the Crown for the use 
of the regiment the Colonel not using them for his own horses, nor 
occupying them at all are not liable to be rated to the relief of poor.) 
[See (1883) 9 App Cas 61 (72, 76, 77) : 53 LJ QB 239, Coomber v. Justices 
of Berks. (Occupiers of buildings used as Courts of assize or as County 
police stations are within the privilege of the Crown and are therefore 
not liable to be rated under the 1st section of the Act of the 43 Eliz C 2.) ] 

9. (1900) 178 U. S. 115 (134) : 44 Law Ed. 998, Plummer v. Coler. 

Article 285 — Note 4 

1. (1903) 190 U. S. 249 (254, 255) : 47 Law Ed. 1035, Snyder v. Bettman. 
(1896) 163 U. S. 625 (629, 630) : 41 Law Ed. 287, United States v. 
Perkins. 

2. See 1953 SC 252 (264) (Pr 36) [AIR V 40 C 62] : 1953 SCR 1069 (SC), 
State of Bombay v. United Motors (India) Ltd. (See Bose J. s judg¬ 
ment where he says that Govt, of India had to pay Sales Tax on 
steel rails purchased for its Railways from Tata Iron & Steel Works 
at Tatanagar.) 
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each other. This doctrine is not applicable to the Indian Constitution. 
For a fuller discussion of this subject, see Art. 246, Note 13. 

6. “Save in so far as Parliament may by law otherwise 

provide”. _ These words show that the bar to taxation of Union 

propetty by States is not an absolute one. The bar may be removed 

in respect of any taxes by law by Parliament. This means in effect 

that State taxation of Union property is to bo subject to the control 

of Parliament. There was a similar provision in the correspondin'* 

S. 154 of the Government of India Act, 1935, making taxation of 

Federal property by Provinces possible when permitted by Central 

law. Where Union property is sought to be subjected to State taxation 

by availing of a Central law permitting such taxation, it is clear that 

there mu3t bo strict compliance with the requirements of Central 

law. 1 As an instance of a Central law authorising taxation of property 

of the Central Government by a local authority, reference may be 

made to S. 3 (l) of tne Railways (Local Authorities’ Taxation) Act 
(25 of 1941), which reads as follows: 

"In respect of property vested in the Central Government 

being property of a Railway, a Railway Administration shall be 

liable to pay any tax in aid of the funds of any local authority, if 

the Central Government, by notification in the Official Gazette, 
declares it to be so liable.” 


7. Any authority within a State”. _ This article makes it 
clear that the exemption under this article of Union property from 

State taxation applies not only to taxes levied by the State Government 
but also to those levied by local authorities. 

8. “All taxes.” _ According to the definition in Art. 366, 
cl. (28), taxation includes the imposition of any lax onimpost whether 
general or local or special, and “tax" shall be construed accordingly. 
So, the word “taxes” in this article has to be given a very wide and 
comprehensive meaning so as to include all public charges. 


, 1Q r„ r „ Article 285 — Note 6 

Kanvur v DomLl** ^ CA ® V 41 C 40J (DB) > Board of 

sub-section ( 2 ) ^ o° India ' (where the procedure prescribed in 
Act (Act No. or 0 f 1Q11 °f the Railways (Local Authorities’ Taxation) 
notification authnri * f , WaS n0t followed and neither there was any 
per annum as h<? Municipal Board to charge a certain sum 

by the Central GovemrrT^ Water_rate ’ nor has any ^rson appointed 
officer onn • * niment varied the award already given by the 

not claim P in n > d S ' 135 ’ Rai!wa y s Act > the Municipal Eoard can- 

RaUwa^Admim H ^ l ° 6nhance the amount <* tax P^le by 

Say Administration ^ a demand and ' on fai ^ 6 of the 

rant or threaten to cut off rh^ th&t demand - to 133116 a distress war- 
uireaten to cut off the water supply.) 
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Restrictions as 
to imposition of 
tax on the sale 
-or purchase of 
goods. 


EXEMPTION OP UNION PROPERTY PROM STATE TAXATION 

9. Clause (2) —Clause (2) corresponds to the Proviso to S. 154 
of the Government of India Act, 1935. Under this clause where any 
Union property was liable or treated as liable to pay any tax levied 
by any local authority, prior to the coming into force of the 
Constitution, the liability should continue until Parliament by law 
otherwise provides. The object obviously is to avoid the financial 
embarrassment that may he caused to local authorities by being 
suddenly deprived of their accustomed sources of revenue. It will be 
noticed that cl. (2) only refers to taxes levied by “any authority within 
the State” and not to those levied by a State itself. The Proviso to 
S. 154, above referred to, was wider and applied to all taxes to which 
the main part of the section applied. 

It was held with reference to the Proviso to S. 154 of the 
Government of India Act, that it being in the nature of an exception 
to a general provision must be construed strictly. 1 The same principle 
will hold good in the case of cl. (2) of thi3 article also. 

The liability to taxation which is continued under cl. (2) only 
applies to the particular property on which the tax was leviable 
immediately before the Constitution. Where the tax was in respect 
of the building and additional buildings are put up subsequent to the 
Constitution, the liability of such additional buildings to taxation will 
be governed by cl. (1) and not by cl. (2) and the liability to taxation 
under cl. (2) will be confined to those buildings which were in existence 
prior to the Constitution. This principle follows from the decision of 
the Federal Court in the Corporation of Calcutta v. The Governors of 
St . Thomas' School , Calcutta 2 decided with reference to the Proviso 
to the corresponding S. 154 cf the Government of India Act, 1935. 

28G. (1) No law of a State shall impose, or autho¬ 
rise the imposition of, a tax on the sale or purchase 
of goods where such sale or purchase takes place— 

(a) outside the State; or 

(b) in the course of the import of the goods into, 
or export of the goods out of, the territory 
of India. 

Explanation .—For the purposes of sub-cl use (a), 
a sale or purchase shall be deemed to have taken 

Article 285 — Note 9 

1. 1948 Cal 116 (2) (120) (Pr 11) [AIR V 35 C 59] : ILR (1948) 2 Cal 
85 (DB), Governor-General in Council v. Corporation of Calcutta. 

Z. 1949 FC 121 (124) (Pr 10) [AIR V 36 C 20] : 1949 FCR 368 : ILR 
(1950) 2 Cal 544 (FC). (Confirming on appeal AIR 1949 Cal 312 and 
approving of AIR 1948 Cal 116.) 
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Article 286 


place in the State in which the goods have actually 
been delivered as a direct result of such sale or pur¬ 
chase for the purpose of consumption in that State, 
notwithstanding the fact that under the general law 
relating to sale of goods the property in the goods 
has by reason of such sale or purchase passed in 
another State. 

(2) Except in so far as Parliament may by law 
otherwise provide, no law of a State shall impose, or 
authorise the imposition of, a tax on the sale or 
purchase of any goods where such sale or purchase 
takes place in the course of inter-State trade or 
commerce: 

Provided that the President may by order direct 
that any tax on the sale or purchase of goods which 
was being lawfully levied by the Government of any 
State immediately before the commencement of this 
Constitution shall, notwithstanding that the imposi¬ 
tion of such tax is contrary to the provisions of this 
clause, continue to be levied until the thirty-first 
day of March, 1951. 

(3) No law made by the Legislature of a State 
imposing, or authorising the imposition of, a tax on 
the sale or purchase of any such goo Is as have been 
declared by Parliament by law to be essential for 
the life of the community shall have effect unless it 
hag been reserved for the consideration of the Pre¬ 
sident and has received his assent. 

Government of India Act, 1935 

297 (l) No Provincial Legislature or Government shall_ 

(a) by virtue of the entry in the Provincial Legislative List 
relating to trade and commerce within the Province, or 
the entry in that list relating to the production, supply, 
and distribution of commodities, have power to pass any 
law or take any executive action prohibiting or restricting 
the entry into, or export from, the Province of goods of 
any class or description : or 

(t>) by virtue of anything in this Act have power to impose 
any tax, cess, toll, or due which, as between goods manu- 
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factored, or produced in the Province and similar good* 
not so manufactured or produced, discriminates in favour 
of the former, or which, in the case of goods manu¬ 
factured or produced outside the Province, discriminates 
between goods manufactured or produced in one locality 

and similar goods manufactured or produced in another 
locality. 

(2) Any law passed in contravention of this section shall, to the 
extent of the contravention, be invalid.” 


Jammu and Kashmir 

Article 286 applies to the State of Jammu and Kashmir._ The 

Constitution (Application to Jammu and Kashmir) Order, 1954 
(14-5-1954). 

Cognate Provisions 

Clause (1)—Goods—Interpretation of, see Art. 366 (12). 

Clause (1)—State—Meaning of, see Art. 264 (b). 

Clause (1)—Tax—Interpretation of, see Art. 366 (28). 

Clause (2), Pro—Commencement of this Constitution — Meaning of—Thw 
Constitution came into force on 26-1-1960—See Art. 394. 

Clause f2), Pro.—“President may by order direct’*— See the Sales Tax 
Continuance Order, I960, made by the President under Notifn., C. 0. 7 dated 
26-1-1960 published in the Gazette of India, Extra., dated 26*1-1950, page 670. 

Synopsis 


1. Comparative law. 

(a) Government of India Act, 
1935 

(b) American Constitution.' 

2. Scope and object of the article. 

(a) General. 

(b) This article and Art. 304. 

(c) Sale of goods to Govern¬ 
ment. 

2a. Interpretation of the article : 

Previous State of law, rele¬ 
vancy of. 

3. Inter-State sales — Taxation by 

delivery State—(Cl. (1), (a), Ex¬ 
planation and cl. (2)). 

(aa) Introductory : Change in 
legal position — Supreme 
Court overrules its previ¬ 
ous decision. 

(a) Change effected by this 
article. 

(b) Territorial nexus, basis of 
taxation under Government 
cf India Act, 1935. 

(c) Defects of nexus theory. 

(d) Effect of restrictions intro¬ 
duced by the article. 


(e) Apparent conflict between 
cl. (1) (a), Explanation and 
cl. (2) : Resolution of con¬ 
flict by Supreme Court. 

(ee) Questions involved 

analysed. 

(f) Whether Explanation to 
cl. (1) (a) confers on ‘deli¬ 
very’ State' power to tax 
inter-State sale. 

(g) Whether such power is 
affected by cl. (2). 

(h) Freedom of inter-State trade 
and State power of non- 
discrirr.inatory taxation. 

(i) Freedom of inter-State trade 
whether means preferential 
treatment for such trade. 

(j) Support from America for 
view in State of Bombay 
United Motors. 

(k) Dissenting views of Supreme 
Court Judges in State of 
Bombay v. United Motors • 

(l) Recapitulation: Scope of 
cl. (1) (a), Explanation and 
cl. (2). 



(i) Scope of cl. (l)(a), 
Explanation: Whe¬ 

ther it authorises taxa¬ 
tion of sales coming 
under it. 

(ii) Scope of cl. (2) : Whe¬ 
ther it precludes State 
taxation of sales cover¬ 
ed by Explanation. 

(m) Non-delivery State cannot 
tax. 

(n) Non-resident dealers, taxa- 

tion of. 

(o) Limitations arising under 
Sales-tax Acts themselves. 

(p) Place where title passes — 
Question as to — Impor¬ 
tance of. 

(q) Reasoning in Foppatlal Shah 
v. State of Madras : Mode 
of construing Sales-tax Act. 

(r) Place where contract is 
entered into is immaterial. 

(s) Place where title passes, 
materiality of. 

(ss) Situs of sale. 

(t) “Dealer”, definition of — 
Importance in regard to 
taxing jurisdiction. 

(u) Question whether Sales-tax 
Act authorises taxation of 
seller or purchaser in case 
of inter-State sales. 

<v) Above questions only illus¬ 
trative. 

(w) Sales-tax validation : Retro¬ 
spective effect of Supreme 
Court decision in Bengal 
Immunity Co.'s case. 

M Whether Art. 301 is a bar to 
taxation of inter-State sales 
and purchases — See Com- 
mentary on Art. 1101. 

4. Intra-btate sales, 

5. Extra-State sales. 

6. Nexus theory under the article 

7. The situs of a sale. 

8. “Actually delivered as a direct 

result of such sale cr purchase.” 

5. For the purpose of consump. 

tion in that State.” 

10. Sale or purchase in the course of 

inter-State trade or commerce— 

Clause (2)-General. 

Lind, Con. S.F. 59. 


(a) Prohibitions on Sules-tax 
imposed by article. 

(bj Inter-relation between 
cl. (1) (a) read with Explana¬ 
tion and cl. (2). 

(c) Applicability of Explanation 
to cl. (1) (a) material cnly 
for purpose of taxing power 
of delivery State. 

(d) Where Explanation to cl. (1) 

(a) does not apply inter- 
State sale cannot be taxed 
by any State. 

(dd) Lifting of ban under cl. (2) 
by Parliament. 

(e) Effect of Proviso to cl. (2). 

(f) Onus of proof. 

11. Sale in course of inter-State 
trade or commerce—Meaning. 

12. Taxation of intra-State, extra- 
State and inter-State sales— 
Illustrative cases. 

13. Sales and purchases in course 
of import and export — Tax on 
(d.(l)(b)). 

(a) Object of cl. (1) (b). 

(b) Clause (1) (b) whether redun¬ 
dant. 

(c) Exemption applies though 
sale takes place within the 
State. 

(d) ‘Sale’ or ‘purchase’ may 
take place either in export 
or import. 

(e) Scope and meaningof clause: 

Effect cf Supreme Court 
decisions. 

(i) Four views as to scope and 
meaning of clause. 

(g) How above views were dealt 
with by Supreme Court. 

(h) Summing up of effect of the 
two decisions. 

(i) Reasoning cn which conclu¬ 
sions of Supreme Court were 
based. 

(j) First proposition: Clause not 
limited to sales or purctiases 
while goods are actually in 
transit — Clause covers ex¬ 
port sales and import pur¬ 
chases. 

(k) Argument as to redundancy 
answered. 
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(a) Government 
of India Act, 
1935. 
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(1) Etymological sense of 
“course” not to be over¬ 
emphasised. 

(m) The “stream” theory of 
America not applicable. 

(n) The second proposition : 
Purchase for purpose of 
export and sale after import 
not covered by clause. 

(o) Argument of double taxa¬ 
tion met. 

(p) Practical difficulties in ex¬ 
tending exemption. 

(q) Commercial practice as to 
export-import trade. 

(r) Balancing of conflicting 
objectives. 

(s) The third proposition : Sales 
and purchases while goods 
are actually in transit. 

(t) Dissenting view of S. R. 

^ as * J*> regarding second 
proposition. 

(u) Clause does not cover series 
of transactions preceding 
export or following import. 

(v) Purchase for manufacture 
and export—Clause not ap¬ 
plicable. 

(w) Tax on purchase not bad 
though tax is imposed only 
on goods being exported. 

14. Sales and purchases in course 
of export or import — Liability 
to tax — Illustrative cases. 

15. Retrospective operation of the 
article. 

(a) Sales-tax Laws Validation 
Act, 1956. 

16. Proviso to cl. (2)—See Notes 10 

and 15. 

17. Essential goods — Exemption as 
to—Clause (3). 

18. Validity of sales-tax laws. 

(a) Introductory : Grounds of 
attack classified. 

(b) Absence of legislative power: 
Relevant legislative entry. 

1. Comparative law. 

(a) Government of India Act, 1935. 


(c) Whether pre-Constitution 
Acts taxing purchases were 
intra vires. 

(d) Encroachment on Central 
field *. Sales-tax not same as 
excise duty. 

(e) No power to tax mere agree¬ 
ments to sell. 

(f) Forward contracts. 

(g) Hire-purchase agreement. 

(h) Objection as to extra-terri¬ 
toriality. 

(i) Ground based on infringe¬ 
ment of Fundamental 
Rights. 

(j) Unconstitutional delegation 
of legislative power. 

(k) Infringement of Art. 286. 

(l) Principles laid down by 
Supreme Court. 

(m) Rules under Act can be 
considered in deciding vali¬ 
dity of Act. 

(n) Principle of severability may 
be extended to separability 
in enforcement. 

(o) Provision authorising taxa¬ 
tion of sale merely on basis 
of existence of goods in 

State or their being pro¬ 
duced or manufactured 
there is ultra vires. 

(p) Question of convenience or 
inconvenience of collection 
of sales-tax. 

(q) Single assessment for period 

# 

both before and after 
Constitution—V alidity. 

19. Sales-tax and Art. 14.’ 

20. Constitutional remedies for 
illegal taxation. 

21. Nature of sales-tax. 

22. American decisions. 

(a) Stream theory. 

(b) Doctrine of original package. 

23. “Stream theory”— See Notes 13 
(m) and 22. 

24. Doctrine of original or unopened 
package—See Note 22, 


There was no corresponding section in the Government of India 
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Act, 1935, imposing restrictions on the power of the State Legislature 
to impose taxes on the sale of goods. 

Under the Government of India Act, 1935, as under this Consti¬ 
tution, taxes on the sale of goods constituted an exclusive Provincial 
subject of legislation under List 2, Item 48 of Sch. VII of the Act. 
The distribution of legislative power between the Centre and the 
Provinces in regard to trade and commerce, import and export, 
production, supply and distribution of goods, export and import duties 
was also similar to the distribution of legislative power between the 
Centre and the units under this Constitution. Thus, under the 
Government of India Act, 1935, List 1 , Item 19 (Import and Export 
across customs frontiers) corresponded to List 1, Entry 41 (Trade 
and Commerce with foreign countries; import and export across 
customs frontiers; definition of customs frontiers) in this Constitution. 

Similarly, Government of India Act, 1935, List 1 , Item 44 

(Duties of custom including export duties) corresponded to List 1 
Entry 83 of the present Constitution. 

Taking the Provincial List (List II) in the Government of India 
Act, 1935, Item 26, (Trade and commerce within the Province), Item 29 
(Production, supply and distribution of goods), Item 49 (Cesses on 
entry of goods into a local area for consumption, use or sale therein) 
corresponded to List 2, Entries 26,27 and 52 of the present Constitution. 

List I, Entry 42 (Inter-State trade and commerce) is, however 
a new feature in this Constitution. 


It will be seen from the above that, generally speaking, both 
under the Government of India Act, 1935, and this Constitution 
foreign trade is committed to the exclusive care of the Centre white 
trade and commerce within the Province constitute an exclusive 
Provincial subject of legislation and under both the Government of 
India Act, 1935, and the present Constitution, tax on sale of goods is 
a Provincial subject. But the present Constitution has made an 
important departure in enacting Art. 286 and imposing thereby 
certain definite limitations on the power of the State Legislature to 
impose taxes on sales and purchases of goods. 


But under S. 297 of the Government of India Act, 1935, tl 
Provincial Legislature was prohibited from imposing restrictions c 
inter-Provincial trade and also from levying discriminatory taxes c 
goods manufactured or produced in a different Province. 1 The subjec 
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Tr m) [AI V 40 ° 781 : 1951 S 0 R 53 : ILR (1951, Trav.-Co. 

S P n„!r ° Ckln V " Shanmu y ha Vilas Casheienut Factory. (P 
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(b) American 
Constitution. 


matter of this section is now covered by Part XIII (Arts. 301-807) 

of the Constitution. Thus, the scope of S. 297 was quite different 
from this article. 


As will be seen in Note 3, the absence of any section correspond. 

ing to this article led to a twofold evil where a person in one Province 

sold goods to a person in another Province. Firstly, it led to the 

same transaction being taxed by several Provinces, and secondly, it 

caused a great deal of uncertainty as to which Province had the 

power of taxing the sale. This, naturally, hampered inter-Provincial 
trade and commerce. 

The present article, inter alia, seeks to remedy these defects* 
(See Note 3.) 

(b) American Constitution. 

_ restrictions under this article on the power of the State 

Legislature to impose taxes on inter-State sales and on sales in the 

course of exports and imports out of India are comparable to similar 

restrictions on the power of taxation of the States under the American 

Constitution,, although the principles evolved under the American 

Constitution in regard to such restrictions are not wholly applicable 

to the restrictions under this article because of the difference in the 

language of the relevant provisions of the American Constitution. 3 
(See Note 16.) 


The above-mentioned restrictions under the American Constitu¬ 
tion are derived from what are known as the commerce clause and 
import and export clause of the American Constitution. The 
commerce clause is contained in Art. I, S. 8, cl. (3), under which the 

or from setting up barriers against internal trale in India regarded as one 
economic unit.) 

2. 1955 S 0 651 (675) (Pr 23) [AIR V 42 C 101]: (1955) 2 S C R 603 (SO), Bengal 
Immunity Co. v. State of Bihar. (After quoting a passage from the judgment 
of Patanjali Sastry C. J. in AIR 1953 S C 252 (S C) Das Ag. C. J. observed : 

The above passage quite adequately depicts the picture of chaos and confusion 
that was brought about in inter-State trade or commerce by indiscriminate 
exercise of taxing power by the different Provincial Legislatures founded on the 
theory of territorial nexus between the respective Provinces and the sales or 
jmrchases sought to be taxed. It was to cure this mischief of multiple taxation 
and to preserve the free flow of inter-State trade or commerce in the Union 
of India regarded as one economic unit without any Provincial barrier that the 
Constitution makers adopted Art. 286 in bhe Constitution” — According to 
Jagannadhadas J. in the same case (Pr. 134) the picture of multiple taxation in 
the previous regime has been overdrawn in the majority judgment.) 

3. 1952 S C 366 (368) (Pr 15) [AIR V 39] : ILR (1953) Trav-Co 337 : 1952 SCR 
1112 (SC), State of Travancore-Cochin v. Bombay Co. Ltd. 

[See 1953 Mad 116 (120) [AIR V 40 C 36] (DB), Oovindarajulu Naidu dt Co. v. 
Stale of Madras. (Note— The ‘judgment of Venkatarama Ayyar J. contains a 
review of several American decisions bearing on the commerce clause and 
export import clause.)] 
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“Congress shall have power to regulate commerce with foreign 
nations and among the several States and with the Indian tribes.” 


The import and export clause is contained in Art. I, S. 9, cl. (o) 
and Art. I, S. 10, cl. (2). Article I, S. 9, cl. (5) reads as follows : “No 
tax or duty shall be laid on articles exported from any State.” 
Article I, S. 10, cl. (2) reads as follows : * No State shall, without tho 
consent of tho Congress, lay any imposts or duties on imports or 
exports, except what may be absolutely necessary for executing its 
inspection laws, and the net produce of all duties and imposts laid by 
any State on imports or exports shall be for the use of the treasury 
of the L'nited States; and all such laws shall be subject to revision 
and control of the Congress.” 


According to Venkatarama Ayvar J., of the Supreme Court in 
Bengal Immunity Co. v. State of Biharf the Explanation to cl. (l) 
(a) and cl. (2) have been inspired by the American law on the subject, 
and their spheres of operation correspond respectively to the jurisdic¬ 
tion of the State and that of the Congress in America as delineated in 


Missouri ex. rcl. Barrett v. Kansas Natural Gas Co. 4 5 6 and Panhandle 
Bastern Pipe Line Co. v. Public Service Commission of Indiana . c 


On this reasoning he held, differing from the view of the majority in 
the caso and agreeing with the view of the majority in the previous 
decision of the Supreme Court, State of Bombay v. United Motors 
(India) Ltd., 7 that the article did not bar the imposition of a sale-tax 


by a State on a sale of goods by a person in another State provided 


the goods w r ero actually delivered, as a direct result of tho sale, for 
consumption in the taxing State, because according to him, such 
taxation would be constitutional under the American Constitution. 


2. Scope and object of the artie’e_As seen in Note 1, 

there was no corresponding section in the Government of India 

Act, 1935, imposing limitations on the power of the Provincial 
Legislature under Sen. VII, List 2, Item 48 of the Act to levy taxes 
on the sale of goods. This article imposes certain definite restric¬ 
tions on the power of the State Legislature to levy taxes on tho 
sales and purchases of goods. 1 These restrictions are four in number 

4. 1955 S 0 661 (732) (Pr 15S) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC). 

5. (1923) 68 Law Ed 1027 : 265 U S 298. 

6. (1947; 92 Law Ed 128 : 332 U S 507. 

7. 1953 S C 252 [AIR V 40 C S>] : 1953 SCR 1069 (SC). 
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1. 1955 S C 661 (676) (Pr 24) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC), Bengal 
Immunity Co. v. State of Bihar. (Ter Das , Ay. C. /.-(Majority view)— “The 
marginal note to the article is “Restrictions as to imposition of tax on the sale 
or purchase of Roods” which, unlike the marginal notes in Acts of the British 
1 ai Lament, is part of the Constitution as passed by the Constituent Assembly, 
an prima facie furnishe? rome cluo as to the meaning and purpose of the 


(a) General. 
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and are as follows: 2 

(i) No law of a State can impose or authorise the imposition of a 
• tax on a sale or purchase which takes place outside the State. 

(CL (1) (a) ). 

(ii) Similarly, a State cannot tax a sale or purchase which takes 

place in the course of inter-State trade or commerce. (Cl. (2).) 

(iii) A State cannot tax a sale or a purchase which takes place in 
the course of export out of, or import into, India. (Cl. (1) (b).) 

(iv) Where any goods have been declared by law by Parliament to 
be essential for the life of the community, no law for the 
taxation of the sale or purchase of such goods passed by the 
Legislature of a State shall have effect unless it has been 
reserved for the consideration of the President and has receiv¬ 
ed his assent. (Cl. (3).) 

The above restrictions are distinct and mutually independent} 

They are not mutually exclusive but are to be applied cumulatively. 

In Bengal Immunity Co. v. State of Biharf Das, Ag. C. J., 

observed as follows: 

“It should be noted that these are four separate and inde¬ 
pendent restrictions placed upon the legislative competency of the 
States to make a law with respect to matters enumerated in 
Entry 54 of List 2. In order to make the ban effective and to leave 
no loop-hole the Constitution-makers have considered the different 
aspects of sales or purchases of goods and placed checks on the 
legislative power of the States at different angles. Thus, in cl. (l) 
(a) of Art. 286 the question of the situs of a sale or purchase 

article. Apart from the marginal note, the very language cf the article make3 
it abundantly clear that its object is to place restrictions on the legislative 
power of the States with respect to the imposition of taxes on the sales or 
purchases of goods.”) 

2. 1955 S C 661 (Pr 24) [ATR V 42 C 101] : (1955) 2 S C R 603 (SC), Bengal 
Immunity Co. v. State of Bihar. 

1953 S C 333 (362) (Pr 59) [AIR V 40 C 78) : 1954 S C R 53 : ILR (1954) Trav-Co 
1 (SC). State of T ravancore-Cochin v. Shanmuyha Vilas Cashewmit Factory. 

3. 1955 S C 661 (687) (Pr 48) [AIR V 42 C 101]: (1955) 2 S C R 603 (SC), Bengal 
Immunity Co. v. State of Bihar. (Until and unless Parliament provides 
otherwise by law, cl. (2) will ban 8tate taxation of an inter-State sale even 
though such taxation by the ‘delivery’ State may be permissible under ol. (1) (a) 
read with the Explanation.) 

1955 S C 765 (769) (Pr 9) [(S) AIR V 42 C 106] : (1955) 2 S C R 483 (SC), Ram 
Narain Sons Ltd. v. Assistant Sales Tax Commissioner. (President’s order 
under Proviso to cl. (2) will not validate taxation contrary to cl. (1) (a) read 
with Explanation, i. e,, taxation of inter-State sale, by State other than that in 
which the goods are actually delivered for consumption.) 

4 . 1955 S C 661 (676, 677) (Pr 24) [AIR V 42 C 101] : (1955) 2 S C B 603 (SO)- 
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engaged their attention and they forged a fetter on the basis of 
such situs to cure the mischief of multiple taxation by the States 
on the basis of the nexus theory, 

“In cl. (l) (b) they considered sales or purchases from the 
point of view of our foreign trade and placed a ban on the States* 
taxing power in order to make our foreign trade free from any 
interference by the States by way of a tax impost. In cl. (2) they 
looked at sales or purchases in their inter-State character and 
imposed another ban in the interest of the freedom of internal 
trade. Finally, in cl. (3) the Constitution-makers’ attention was 
rivetted on the character and quality of the goods themselves and 
they placed a fourth restriction on the States’ power of imposing 
tax on sales or purchases of goods declared to be essential for the 
life of the community. 

“These several bans may overlap in some cases but in their 
respective scope and operation they are separate and independent. 
They deal with different phases of a sale or purchase but, never¬ 
theless, they are distinct and one has nothing to do with and is not 
dependent on the other or others. The States’ legislative power 
with respect to a sale or purchase may be hit by one or more of 
these bans. Thus, take the case of a sale of goods declared by 
Parliament as essential by a seller in West Bengal to a purchaser 
in Bihar in which goods are actually delivered as a direct result 
of such sale for consumption in the State of Bihar. A law made by 
West Bengal without the assent of the President taxing this sale 
will be unconstitutional because 

(1) it will offend Art. 286 cl. (1) (a) as the sale has taken place 

outside the territory by virtue of the Explanation to cl. (l) (a); 

(2) it will also offend Art. 286 cl. (2) as the sale has taken place 

in the course of inter-State trade or commerce ; and 

(3) such law will also bo contrary to Art. 286 cl. (3) as the goods 

are essential commodities and the President’s assent to the law 

was not obtained as required by cl. (3) of Art. 286. 

This appears to us to be the general scheme of that article.” 

Again, in the same judgment at page 680 of A. I. R. 1955 S. C. 

Das, Ag. C. J., observed : 

“In some cases the ban is absolute as, for example, with 
regard to outside sales covered by cl. (l) (a) read with the 
Explanation, or with regard to imports and exports covered 
by cl. (1) (b) and in some cases it is conditional, e g., in the cases 
of inter-State sales or purchases under cl. (2) which is, in terms, 
made subject to the Proviso thereto and also to the power of 
Parliament to lift the ban. Again, in some cases the bans may 
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overlap but nevertheless, they are distinct and independent of each 

other. The operative provisions of the several parts of Art. 286, 

namely, cl. (1) (a), cl. (l) (b), cl. (2) and cl. (3) are manifestly 

intended to deal with different topics and, therefore, one cannot be 
projected or read into another.” 

Viewed in the background of the state of the law immediately 

before the Constitution it will be seen that the article was enacted 

for the purpose of curing the mischief of multiple taxation and pre- 

serving the free flow of inter-State trade and commerce in the Union 

of India regarded as one economic unit without any Provincial 
barriers. 5 6 

The scheme of distribution of legislative power between the 

Centre and the States as to matters pertaining to trade and 

commerce has already been referred to in Note 1 . Broadly speaking, 

internal trade in each State has been made the concern of the 

State, while inter-State trade and commerce and foreign trade have 

been committed to the care of the Centre. In accordance with this 

scheme, while this article leaves unfettered power of taxation to the 

States in respect of purely domestic transactions, it prohibits the State 

from taxing sales and purchases which take place in the course of 

inter-State trade and commerce or in the course of export and import 
out of India. 

At the same time, taxes on the sale and purchase of goods which 
have been placed within the jurisdiction of the States are an important 
source of State revenue and hence they should not be unduly cut down. 

Hence, power is reserved to Parliament under cl. (2) to lift, 
wholly or partially, the ban on taxation of inter-State sales. The 
clause also contains a Proviso giving power to the President to permit 
the taxation of such sales until 31st March 1951 where they were 
being lawfully taxed by any State immediately before the Constitution. 

In State of Bombay v. United Motors India Ltd.? the Supreme Court 
was also impressed by the consideration that State finances should 
not be unduly curtailed. This was one of the reasons which led the 
majority of the Judges in that case to hold that cl. (2) (prohibiting 
State taxation of inter-State sales and purchases) would not preclude 
a State from taxing sales under which the goods were actually 
delivered within the State for purposes of consumption therein. [But 
this view has subsequently been reversed by the Supreme Court in 

5. 1955 S C 661 (676) [AIR V 42 C 101] : (1955) 2 S C R 603 (S C), Bengal 
Immunity Go. v. State of Bihar. (It is not the only purpose of the article 
eliminate multiple taxation — Clause (2) puts an absolute ban on taxation 
inter-State sales till Parliament lifts the ban.) 

6. 1953 S C 252 (260) (Pr 22) [AIR V 40 C 62): 1953 SCR 1069 (S C). 



TAX ON SALE OR PURCHASE OF GOODS 

Bengal Immunity Co. v. State of Bihar. 7 ] It may also bo pointed out 
that the prohibition against the taxation of sales and purchases in the 
course of import and export outside India has been held not to extend 
to transactions anterior to the export or subsequent to the import 
although they may be intimately bound up with such exports or 
imports, so as to be capable of being regarded as taking place in the 
course of export or import if a broad view is taken of the scope of 

export and import business according to the prevailing commercial 
practice. 8 (See for further discussion Note 10.) 

As interpreted by the Supreme Court in State of Bombay v. 
United Motors (India) Ltd.. 0 the article represents a compromise 
between somewhat conflicting objectives, namely, on the one hand, 
the necessity of strengthening State finances so as to enable the States 
to meet the growing demands on their resources in fulfilling their 
multi-sided responsibilities in the achievement of a welfare State; and, 
on the other, the promotion of national unity and the building of the 
whole country as one economic unit without internal barriers and, 
secondly, the development of foreign trade without being subjected to 
the double burden of Central and State taxation. [On this reasoning, 
it was held by tho Supreme Court in the above case that though the 
article imposed a qualified ban on the taxation of inter-State sales, it 
permitted such taxation in cases in which tho goods were actually 
delivered in tho taxing State for consumption therein. This view, 
however, has been overruled by tho Supreme Court in Bengal 
Immunity Co. v. Stale of Bihar. 1 "] 

Tho article has also a clarificatory aspect. Under the Government 
of India Act, in the absence of a provision like this article, the question 
whether a State has the power to tax a sale or purchase having inter. 
State elements, depended entirely on the question whether there was 
sufficient territorial connection between the taxing State and the sale 
or purchase sought to be taxed, 11 according to the principle laid down 


7 . 1955 S C 661 [AIR V 42 C 101] : (1955) 2 3 C R G03 (3 C). 

\tanc,?, C 333 ,337 > V 40 C 78] : 19.54 3 C R 53 : ILR (1954) Tiav-Co 

o c , ’ „ 0 e '( 1 avancore -C°chin v. Shanmvgha Vilas Cashewnut Factory. 

9. See 19o3 3 C 252 (256) [AIR V 40 C 62] : 1953 S C R 1069 (SC). 

I'ml? , 333 , (337) [A1R V 40 C 78 1 : 1954 S C R 53 : ILR (1954) 

jp * ^ Travail core-Cochin v. Shamnugha Vilas Cashewnut 

a f ° r ' 6 4)10 [ m 4)e f° r e the Constitution makers was one of balancing 
an leconci m s t e rival claims of foreign trade in the interests of cur national 

nomy and of the State’s power of taxation in the interests of the expanding 
sooal and welfare needs of the people committed to its charge.)] 

ll' 1953 q 9 r C 95o 6 !olew , D <Pr ^ [AIR V 42 0 101 1 : ( l955 ) 2 8 C R 603 (3 C). 

C tj 252 256 Pr 9> *- AIR V 40 C62 J : 1953 S C R 1009 (S C), State of 
Hombay v. United Motors (India) Ltd. 1 
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in Wallace Brothers and Co. Ltd. v. The Commissioner of Income- 
tax, Bombay , 13 which principle is also applicable to sale 3 -tax. 13 

There was no definite and conclusive test that could be applied 
to all cases as to what would constitute sufficient territorial connection 
to confer taxing power on a State. This led to a position of great 
uncertainty as to which out of several States, with which a sale or 
purchase could be said to have a territorial connection, had the power 
to tax it. This uncertainty has now been removed by this article which 
prohibits the taxation of such sales or purchases by all States except 
that in which the goods are actually delivered for consumption 
therein. 14 

The above provision in the article has also the effect of avoiding 
multiple taxation of the same transaction by different States, which 
was possible under the Government of India Act, 1935. 15 (See also 
Note 3 for a discussion of the object of the article.) 

Under Art. 304, cl. (a), the Legislature of a State is empowered, 
notwithstanding the provisions of Arts. 301 and 303 (which are 
intended to ensure the freedom of inter-Sfcate trade and commerce), 
to impose non-discriminatory taxes on goods imported from another 
State. In holding that the State in which the goods are delivered for 
consumption therein can tax a sale or purchase although the property 
in the goods may pass outside the State, the Supreme Court in State 
of Bombay v. United Motors (India) Ltd.™ gave as one of its reasons 

12. 1948 P C 118 [AIR V 35 C 34] : 75 lad App 86 : 1948 F C R 1 (P 0). 

13. 1953 S C 274 (276) [AIR V 40 C 63] : 1953 Cri L Jour 1105 : 1953 S C R 677 
(SC), Poppatlal Shah v. State of Madras. 

1953 S C 252 (25a) [AIR V 40 C 62] : 1953 SCR 1069 (SC), State of Bombay t. 
United Motors (India) Lid. 

14. In State of Bombay v. United Motors (India) Ltd., AIR 1953 S C 
252 (SC), it was held by a majority of the Supreme Court that an inter-State 
sale could be taxed by the State in which the goods are actually delivered as 
a direct result of the sale, for purposes of consumption in such State. But 
this view has been overruled by the Supreme Court in Bengal Immunity Co. 
v. State of Bihar , A I R 1955 S C 661 (SC), in which it has been held that until 
Parliament removes the ban on State taxation of inter-State sale3, such sale3 
cannot be taxed at all by any State even though the goods may have been 
actually delivered for consumption in the taxing State and hence under 
Explanation to Cl. (1) (a) the sale may be held to have taken place in such 
State and therefore not affected by the ban imposed by Cl. (1) (a) on taxation 
of sales taking place outside the taxing State. 

15. 1953 S C 333 (340, 342) (Prs 31 to 36) [AIR V 40 C 78] : 1954 S 0 R 53 : 

I L R (1954) Trav-Co 1 (SC), State of Travancor e-Cochin v. Shanmugha Vilas 
Casliewnut Factory. (See the judgment of Da3 J.) 

1953 S C 252 (256, 257) (Prs 9, 10, 11) [AIR V 40 C 62] : 1953 SCR 1069 (SC), 
State of Bombay v. United Motors (India) Ltd. 

16. 1953 S C 252 (260) (Pr 21) [AIR V 40 C 62] : 1953 SCR 1069 (S C). 

[But see 1953 S C 333 (345) [AIR V 40 C 78] : 1954 8 C R 53 : I L R (1954) 
Trav-Co 1 (SC), State of Travancor e-Cochin v. Shanmugha Vilas Casheicnut 
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that such a construction of the article alone is consistent with the 
power of the State to impose non-discriminatory taxes on imported 
goods under Art. 804, cl. (a). According to the Supreme Court in the 
above case, as the incidence of sales-tax falls ultimately on the 
consumer, a sales-tax is, in economic quality, practically indistinguish¬ 
able from a tax on the consumption or use of goods. (See also Note 3.) 
The view taken in the majority decision in the State of Bombay v. 
United Motors (India.) Ltd} 1 has subsequently been overruled by the 
Supreme Court in Bengal Immunity Co. v. State of Bihar} 8 In that 
case, it was held by a majority of the Judges that until Parliament 
lifts the ban under cl. (2) on State taxation of sales and purchases in 
the course of inter-State trade and commerce, a State cannot tax such 
sales although they may be covered by the Explanation to cl. (l) (a) 
and consequently be held to have taken place within the taxing State. 
According to the view of the majority Art. 304 had no bearing on 
the construction of this article. 19 

See Commentary on Art. 301 for a discussion of the question 
whether the imposition of a tax on sales and purchases in the course 
of inter-State trade and commerce would be a violation of the freedom 
of inter-State trade and commerce guaranteed by that article. 

The exemptions under Arts. 285 and 289 do not apply to sales, 
tax and sales of goods to Government are not exempt from sales-tax. 20 

2a. Interpretation of the article: Previous state of law, 
relevancy of. — In order to properly interpret the provisions of 
this article, it is necessary to consider how the matter stood immediately 
before the Constitution came into force, what the mischief was 
for which the old law did not provide and the remedy which has been 
provided by the Constitution to cure that mischief. 1 (See Notes 2 
and 3 for the objects of th e article.) 

^^——m ^ ~ - 1 —-y——n , T— 

Factory . (S. R. Das J. expressed his inability to accept the soundness of the 
above argument.)] 

17. 1953 8 C 252 [AIR V 40 C 62] : 1953 SCR 10G9 (SC). 

18. 1955 S C G61 (667) (Pr 48) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC). 

19. 1955 S C 661 (682) (Pr 34) [AIR V 42 C 101] : (1955) 2 S C R 603 (S C), 
Bengal Immunity Co. v. Stale of Bihar. (Venkatarama Ayyar J., in the 
Bengal Immunity Co.'s Case, however, took the view that taxation by the 
State in which the goods were actually delivered for consumption was only a 
tax on the goods and the scheme of the Constitution as seen in Arts. 301 
and 304 favoured such taxation—In other words he agreed with the reasoning 
in the majority judgment in AIR 1953 S C 252 (257, 259) (S C)—See Paras 157 
andjloS of the judgment in A I R 1955 S C 661 (SC).) 

20. See 1953 S C 252 (264) [AIR V 40 C 62] : 1953 SCR 1069 (S C), State of 
°m ay v « Lnited Motors (India) Ltd . (See Bose J.’s judgment in whioh he 

point:-, out that Government of India had to pay tax on purchase of steel rails 
bought from Tata Iron and Steel Company.) 

n ® C 661 (675) ( Pr 22 > UlR v 42 C 101] : (1955) 2 S C R 603 (SC), 
ngal Immunity Co. v. State of Bihar. (Heydon’s Case, (1584) 76 E R 637 


(c) Sale of goods 
to Government* 
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(aa) Introduc¬ 
tory: Change in 
legal position— 
Supreme Court 
overrules- i t s 
previous deci¬ 
sion. 


3. Inter-State sales _ Taxation by delivery State _ 

(Cl. (1) (a), Explanation ana cl. (2)). _ The subject of taxation 

of inter-State sales and purchases is covered by two clauses of 

this article, clause (l) (a) read with the Explanation and clause (2). 

Under clause (l) (a), a State is prohibited from taxing a sale or 

purchase which takes place outside the State. Explanation to the clause 

defines what an "outside” sale is for this purpose. The explanation says 

that for the purpose of cl. (l) (a) a sale or purchase should be deemed 

to take place in the State in which the goods have been actually delivered 

for consumption, as a direct result of the sale. Thus, the Explanation 

makes it clear that States other than the one in which the goods have 

been actually delivered for consumption cannot tax the sale. The 

Explanation also makes it clear that so far as the prohibition under 

cl. (l) (a) is concerned, such prohibition does not apply to the taxation 

oy the state in which the goods are actually delivered for consumption, 
under the inter-State sale in question. 

Then comes cl. (2). This clause states that except as may bo 

Otherwise provided by law by Parliament, a sale or purchase which 

takes place in the course of inter-State trade or commerce shall not; 
be taxed by any State. 

The interpretation of the above two provisions has given rise to 

much conflict of judicial opinion even among Judges of the Supreme 

Court. The view which was taken by the Supreme Court about such 

interpretation in State of Bombay v. United Motors (India) Ltd} has 

been overruled by it" in its subsequent ruling in Bengal Immunity Go . 
v. State of Bihar f 

Tne difference between the two rulings is, briefly, as follows: 

It will be seen that while under cl. (l) (a) read with the Explana¬ 
tion the State in which the goods are delivered for consumption is 
Uj t jree to tax an inter-State sale, cl. (2) enacts a general interdiction 

and Eastman Photographic Material Co. v. Comptroller General of Patents , 
Designs and Trade Marks , (1898) 1898 App Cas 571 at p. 576, Foil.) 

Article 286 — Note 3 

1. 1953 S C 252 (258) (Pr 16) [AIR V 40 C 62] : 1953 SCR 1069 (SC). 

2. The following decisions which followed the United Motors Case , AIR 1953 
S C 252 (SC) and held that the ‘delivery’ State could tax the sale notwith¬ 
standing cl. (2) must be treated as overruled by Bengal Immunity Co. v. State 
of Bihar , AIR 1955 S C 661 (3C). 

1255 Andhra 248 (250) (Pr 8) [(S) AIR V 42 C 90] (FB), Satyanarayana Murthy 
Brothers \. State of Madras. 

1955 All 653 (660) (Pr 27) L(S) AIR Y 42 C ISO], Firm Baghubar Dayal v. 

U. P. State. 

1255 Orissa 172 (175) (Pr 12) [(S) AIR Y 42 C 47]: ILR (1955) Cut 267 (DB), 

B. C . Patel v. Sales Tax Officer. 

3. IP 55 P C 661 (687) (Pr 48) [AIR Y 42 C 101] : (1955) 2 S C B 603 (SC). 
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of State taxation of inter-State sales unless and until Parliament should 
by law remove the ban. According to the earlier ruling of the Supreme 
Court (United Motors Case*) notwithstanding cl. (2), the delivery Stats 
could tax a sale or purchase in cases coming under the Explanation 
to cl. (1) (a). This view wa3 based on the ground that the effect of the 
Explanation to cl. (1) (a) was to make the sale a purely local transac¬ 
tion in the delivery State and to remove it from the category of an 
inter-State sale and that, therefore, cl. (2) did not apply to such cases 
at all. This view was dissented from and overruled by the Supreme 
Court in Bengal Immunity Co. v. State of Bihar 3 in which it held 
that a sale would not lose its inter-State character merely because it 
took place within a particular State and that therefore, the effect of 
the Explanation to cl. (l) (a) was not to remove from the ambit of 
cl. (2) inter-State sales which under the Explanation are deemed to 
take place in the “delivery” State. Hence, it was held by the Supreme 
Court (overruling its earlier view) that unless and until Parliament 
by law provided otherwise, all sales and purchases, whether they were 
covered by the Explanation to cl. (1) (a) or not, would be immune, 
under cl. (2), from taxation by any State. 0 

I his disposes of the question so far as the ban under cl. (2) of 

this article is concerned. But the question may be raised whether apart 

from cl. (2) of this article, Art. 301 (which guarantees freedom of 

inter-State trado and commerce) would not raise a bar against the 

taxation of sales and purchases in tho course of inter-State trade and 

commerce. For a discussion of this question, see commentary on 
Art. 301. 


The question under this article may be considered in greatei 
detail now. 

4. 19o3 S C 2-52 (258, 259) (Prs 1G, 17) [AIK V 40 C 02] : 1953 SCR 1069 (SC) 
State of Bombay v. United Motors (India) Lid. 

\ See also 1953 0r «sft 334 (330) (Pr 0) [AIK V 40 C 97] : I L R (1953) Cut 552 
* DR )’ Sakhigopal Cocoanut Growers Co operative Society v. Slate of Orissa 
1953 Pat 87 (92) (Pr 14) [AIR V 40 C 20] : I L R 32 Pat 19 (DB), Bengal 
nunudJy Co. v. State of Bihar. (The statement in this case, “the explanation 
° ‘ n ' “ ° ^ ^ of tiie Constitution expressly confers upon the State the 

^ or Purchase of goods which are actually delivered for 

consumption inside the State” is not correct—The power to tax is not derived 

but frorn Art * 216 read with List II, Entry 54-See 
i n«;o m " w ^ ere ^atanjali Sastri specifically points this out.) 

r J ', 7 ' ° 7S p S4, 3S5) (Pr 34) [AIR V 39 ) : ILK (1953) Na K 332 (DB), Shriram 

Gulabdas v. board of Revenue .] 

5. 195j S C G61 (697) (Pr 48) [AIK V 42 C 101] : (1955) 2 S C R 603 (SC). 
in*pr q* ® r t0 validate levy 0 f tax on sales and purchases in course of 
Benaal V ™ \ ^ COmmerce P rior to the Supreme Court decision in tho 

pZliaT « , a$e ’ (i 1 R 1955 s 0 661 < s C) >- th0 

promulgate the Sales Tax Validation Act, 1956. This has been given in 
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(b) Territorial 
nexus, basis of 
taxation under 

Government cf 
Indi aAct, 1935. 
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Under the Government of India Act, 1935, taxation of sales of 
goods was a Provincial subject just as it is a State subject under this 
Constitution. The Government of India Act also contained a provi- 
sion (S. 297 (l) (a)) for ensuring the freedom of inter-Provincial 
trade. There was also a provision (S. 297 (l) (b)) prohibiting a 
Provincial Legislature from imposing discriminatory taxes on goods 
imported from another Province. But there was no provision in the 
Government of India Act, 1935, restricting the power of the 
Provincial Legislature to impose taxes on sales and purchases of an 
inter-Provincial character. Thus, if A in Madras sold goods to B in 
Bombay and the goods were sent to B in Bombay from Madras 
there was no restriction on the power of the Madras Province to tax 
the sale. Nor was there any restriction on the power of the Bombay 
Province to tax the sale. But under cl. (2) of this article, such sales 
and purchases, taking place as they do in the course of inter-Sfcate 
trade and commerce, are immune from taxation by any State, until 
and unless the Parliament by law lifts the ban under cl. (2). 7 Even 
if and when the ban under cl. (2) is lifted by Parliament, such sales 
will be taxable only by the State in which the goods are actually 
delivered for consumption, and not by any other State. The reason 
is that cl. (l) (a) of this article prohibits the taxation of a sale or 
purchase which takes place outside the taxing State and the Expla¬ 
nation to the clause declares that for the purpose of the clause the 
sale shall be deemed to take place within the State in which the 
goods have been actually delivered for consumption, which means 
that the sale shall be deemed to take place outside all other States . . 

But it is necessary to appreciate correctly what the absence of 
a specific constitutional limitation on the power of imposing a sales- 
tax under the Government of India Act, 1935, meant. The absence 
of such specific constitutional limitation did not mean that the power 
of the Provincial Legislature under Sch. VII, List 2 , Item 48 of the 
Government of India Act, 1935, wa 3 absolutely untrammelled by any 
territorial considerations. 

The constitutional position was as follows: Under S. 99 (l) of the 
Government of India Act, 1935, corresponding to Art. 245, cl. (l) 
of this Constitution, the Provincial Legislature had the power to 
make laws for the Province or for any part thereof. Under S. 100 (3), 


7. 1955 S C 651 (630) (Pr 31) [AIR V 42 C 101] : (1355) 2 S 0 R 603 (SC), 
Bengal Immunity Co . v. State of Bihar. (Per Dag Ag. C. J., Bose, Imam and 
Bhagwati JJ.—Jagannadhadas, Venkatarama Ayyar and Sinha JJ. dissenting 
—Overruling State of Bombay v. United Motors (India) Ltd. (AIR 1953 S C 
252 (S C)) in which it was held that the sale could be taxed by the State in 
which the goods were actually delivered for consumption in that State.) 
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corresponding to Art. 246, cl. ( 8 ) of this Constitution, the Provincial 

Legislature had exclusive power to make laws for the Province or any 

part thereof with respect to any of the matters enumerated in 

Sch. VII, List II of the Act. Item 48 of Sch. VII, List 2 was 

taxes on the sale of goods and on advertisements.” This entry 

corresponds to Entry 54 of List 2 in the Seventh Schedule in this 
Constitution. 


It will be seen that the words in the legislative entries, by 
themselves, do not import any territorial limits or suggest that the 
sale which is taxed must have taken place within the boundaries of 
the particular Province or State which seeks to tax it. But under 
S. 99 (l) and S. 100 ( 8 ) of the Government of India Act, referred to 
above, corresponding to Arts. 245, cl. (l) and 246, cl. (3) of this 
Constitution, the power of the Provincial Legislature to make laws 
with respect to taxes on the sale of goods was confined to the particular 
Province, and the Provincial Legislature could make such laws only 
for the particular Province or a part thereof. But the words “for the 
Province or for the State” do not necessarily import that the 

Provincial Legislature or the State Legislature can make laws with 

respect to taxes on the sale of goods only where the sale takes place 

withm the borders of the Province or the State. The above words 

only mean that the law passed by a Provincial or a State Legislature 

would not be binding on other Provinces or States. In State of 

Bombay v. United Motors (India) Ltd? the Supremo Court observed 
as follows : 


Ihc Legislature of any State has, under these provisions, the 
exclusive power to make laws ‘for such State or any part thereof’ 
with respect to taxes on the sale or purchase of goods other than 
newspapers’. Tho expression ‘for such State or any part thereof’ 
cannot, in our view, bo taken to import into Entry 54 the restric- 
tion that the sale or purchase referred to must take place within 
the territory of that State. All that it means is that the laws 

thatState ” ^ “ emp0Wered to make must be for the purposes of 


In Poppatlal Shah v. State of Madras , 9 the Supreme Court 

as follows as regards the above-mentioned provisions of 
Government of India Act, 1935 : 

The entrj does not suggest that a legislation imposing tax on 
sa e 0 goods can be made only in respect of sales taking place 
Y ' 1 un e b °uudaries of the Province; and all that S. 100 ( 8 ) 


9 1969 « r 07 ! ( / 256> <Pr 8) '■ AIR V 40 0 62 ^ : 1953 s c R 1069 < s 
1105 (SC). 2 ' G) (Pl 6) [AIR V 40 ° 63] : 1953 9 C R C7 7 : 1953 Cri L Jour 
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provides is that a law could be passed by a Provincial Legislature 

for purposes of the Province itself. It admits of no dispute that a 

Provincial Legislature could not pass a taxation statute which 

would be binding on any other part of India outside the limits of 
the Province.” 


Under these circumstances, the question arises as to what test 

should be applied in order to determine whether a particular sales- 

tax law is ultra vires or intra vires from the point of view of 

the territorial jurisdiction of the particular Provincial or State 
Legislature. 


In the absence of any specific constitutional limitation, the 
principle applicable for determining the question of territorial juris¬ 
diction of a Legislature in regard to taxation laws is that of sufficient 
territorial nexus laid down by the Privy Council in Wallace Brothers 
and Co. Ltd. v. Commissioner of Income-tax, Bombay} 0 According to 
this principle, the existence of sufficient territorial connection between 
the taxing State and what it seeks to tax is the test of jurisdiction in 
such cases. The case of Wallace Brothers and Co. 11 related to 
income-tax but the principle laid down by the case is applicable to 
sales-tax legislation also. 13 Hence, in cases under the Government of 
India Act, 1935, it was this principle that was applicable for deter- 
mining the validity of sales-tax legislation from the point of view of 
the territorial jurisdiction of the Legislature. 13 The same principle 
applies under the present Constitution also ; 14 but the operation of 
the principle is limited by the provisions of this article. 

The principle of sufficient territorial nexus as a basis of the 
sales-tax legislation does not require that in order to enable a State to 
tax a sale, the sale must necessarily take place within its borders in 
the sense that all the ingredients constituting the sale, such as the 
contract of sale, passing of the title, payment of price, delivery of the 

10. 1948 P C 118 (121) (Prs 19, 20) [AIR V 35 C 34]: 75 Ind App 86': 1948 FCR 
1 (PC). 

11. 1948 P C 118 (121) (Prs 19, 20) [A I R V 35 C 34] : 75 Ind App 86 : 1948 
FCR 1 (PC), Wallace Bros. <£ Co. Ltd. v. Income-tax Commissioner, Bombay. 

12. 1953 S C 274 (276) [AIR V 40 C 63] : 1953 Cri L Jour 1105 : 1953 S C R 677 
(SC), Poppatlal Shah v. State of Madras. 

1953 S C 252 (256) [AIR V 40 C 62] : 1953 SCR 1069 (SC), State of Bombay v. 
United Motors (India) Ltd. 

13. 1953 S C 274 (276) [AIR V 40 C 63] : 1953 Cri L Jour 1105 : 1953 S C R 677 
(SC), Poppatlal Shah v. State of Madras. 

1053 S C 252 (256) [AIR V 40 C 62] : 1953 SCR 1069 (3 C), State of Bombay v. 
United Motors (India) Ltd . 

14. 1953 S C 252 (256) [AIR V 40 C 62] : 1953 SCR 1069 (S C), State of 
Bombay v. United Motors (India) Ltd . 

See also Article 215 Note 15. 
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goods, should all take place in the taxing State. In State of Bombay Pt. 15 

v. United Motors (Lidia) Ltd}' 0 Patanjali Sastri, C. J., observed as 
follows in this connection : 

In the case of sales-tax it is not necessary that the sale or 
purchase should take place within the territorial limits of the State 
in the sense that all the ingredients of a sale like the agreement to 
sell, the passing of title, delivery of the goods, etc., should have a 
territorial connection with the State. Broadly speaking, local 
activities of buying or selling carried on in the State in relation to 
local goods would be a sufficient basis to sustain the taxing power 
of the State, provided of course, such activities ultimately resulted 
in a concluded sale or purchase to be taxed.” 


But the conception of sufficient territorial nexus is of a nebulous 
nature as there can be no hard and fast test as to what constitutes 
sufficient territorial connection. Necessarily, therefore, there was 
considerable room for uncertainty as regards the question whether in 
a given case there was sufficient territorial connection between the 
taxing State and the sale which was taxed. Further, the fact that 
a sale or purchase could be taxed by any State with which such salo 
oi purchase had a sufficient territorial connection led to the position 
that the same sale or purchase could be taxed by a number of States, 
and such multiple taxation of the same transaction necessarily meant 
the accumulation of the tax burden to the detriment of the consumer 
on whom ultimately the incidence of the tax fell. 10 It is in this 
situation that the present article was enacted in the Constitution in 
order to remedy the above evils. 


(c) Defects of 
nexus theory 


In this connection, the following passage from the judgment ot 
Patanjali Sastri, C. J., who delivered the judgment of the majority, in 
State of Bombay v. United Motors (India) Ltd} 1 may be quoted : 


In exercise of the legislative power conferred upon them in 
substantially similar terms by the Government of India Act, 1935. 
the I ro\ incial Legislatures enacted sales-tax laws for their respective 
1 lovinces, acting on the principle of territorial nexus referred to 
auo\e, that is to say, they picked out one or more of the ingredients 
constituting a sale and made them the basis of their sales-tax 
legislation. Assam and Bengal made, among other things, the actual 


15. 1953 S C 252 (256) (Pr 9) [AIR V 40 C 62] : 1953 SCR 10C9 (SC)* 

16. 1953 S C 333 (311) [AIR V 40 C 76] : 1954 S C R 53 : ILR (1954) Trav-Co 

1 (S^), State of Travancore-Cochin v. Shanmugha Vilas Cashewnut Factory 

(See observations of S. R. Das J.) 

1953 S C 252 (256, 264) [AIR V 40 C 62] : 1953 SCR 1069 (SC), State of 
Bombay v. United Motors (India) Ltd . 

17. 1953 S C 252 (256) (Pr 10) [AIR V 40 C 62] : 1933 SCR 1069 (SC), 

1 Ind. Con. S.F. GO. 
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existence of the goods in the Province at the time of the contract 
of sale the test of taxability. In Bihar the production or manufacture 
of the goods in the Province was made an additional ground. A net 
of the widest range perhaps was laid in Central Provinces and 
Berar where it was sufficient if the goods were actually ‘found’ in 
the Province at any time after the contract of sale or purchase in 
respect thereof was made. Whether the territorial nexus put 
forward as the basis of the taxing power in each case would be 
sustained as sufficient was a matter of doubt not having been tested 
in a court of law. And such claims to taxing power led to multiple 
taxation of the same transaction by different Provinces and 
cumulation of the burden falling ultimately on the consuming 
public. This situation posed to the Constitution makers the problem 
of restricting the* taxing power on sales or purchases involving 
inter-State elements, and alleviating the tax burden on the 
consumer.” 

In the same case, Bose, J., observed as follows : (at page 264, para. 36 

of A I E 1953 S. C.) 

“Before the passing of the Constitution, different States (or 
Provinces as they then were) claimed the right to tax the same 
transaction for a variety of reasons which have been pointed out 
by my Lord the Chief Justice. The result was that the price of 
certain commodities became inordinately high. Take, for example, 
the case of steel rails manufactured by the Tata Iron and Steel 
Works at Tatanagar and purchased by the Government of India 
for its railways. The Central Government found itself called upon 
to pay a sale or purchase tax to different States on a single 
transaction of purchase. I am not sure how many times over, it 
had to pay, but on the notions then current it was open to Bihar 
to claim the right to tax because the goods were manufactured 
there* to Bengal because the transaction of sale took place at 
Calcutta where the head offices of the Company were, to a third 
Province because the goods were delivered there and to a fourth 
because they were found’ there. It hardly matters whether all or any 
of this would have stood scrutiny in a court of law because the fact 
remains that various States were actually taxing the one transaction 
of sale on the nexus theory and a real danger existed of more and 
more of them coming in to claim a share of the spoils. It seems to 
me that the Constitution-makers considered this detrimental to the 
development and exercise of trade and commerce and so determined 
to put a stop to the practice but at the same time left Parliament 
a discretion to restore a part of the status quo if and when it should 
think it safe and desirable to do so.” 
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In State of Travancore-Cochin v. Shanmugha Vilas Cashewnut Pt. 18 
Factory , 18 S. R. Das, J., also pointed out how in most of the Provincial 
Sales-tax Acts, the word “sale” was given an extended meaning by 
means of explanations so as to enable the tax to be levied even if 
merely the goods were found in the Province at the time of the 
contract of sale or were produced or manufactured there, although 
all the other ingredients of the transaction took place outside. 

In Bengal Immunity Co. v. State of Bihar , 19 S. R. Das, Ag. 

C. J., quoted with approval the passage from the judgment of 
Patanjali Sastri, C. J., in the United Motors' case 20 (which has been 
quoted above) and observed : 

The above passage quite adequately depicts the picture of 

chaos and confusion that was brought about in inter-State trade or 

commerce by indiscriminate exercise of taxing power by the different 

Provincial Legislatures founded on the theory of territorial nexus 

between the respective Provinces and the sales or purchases sought 

to be taxed. It was to cure this mischief of multiple taxation and to 

preserve the free flow of inter-State trade or commerce in the Union 

of India regarded as one economic unit without any provincial 

barrier that the Constitution-makers adopted Art. 28G in the 
Constitution.” 


The next question is, what is the effect of the restrictio: 
enacted in this article on the power of a State to tax sales ai 
purchases having an inter-State character, that is, sales ar 
purchases of goods the ingredients of which take place in more tha 
one State or the parties to which deal with each other from differei 
States ? The answer to this question depends upon the interpretatio 
of cl. (1) (a) read with the Explanation to that clause and of cl. (2 
With regard to these provisions it was held by the Supreme Corn 
in the State of Bombay v. United Motors (India) Ltd. 21 that wher 
f°r exam P 1 e) A in Madras sells goods to B in Bombay and the good 
are sent from Madras and actually delivered to B in the State c 
Bombay under the sale for consumption in that State, the sale cai 
e axe y the State of Bombay but cannot be taxed by the State o 
a ras or y any other State. But this view has been overruled by th< 
Supreme Court in Bengal Immunity Co. v. State of Bihar 22 h 
w ich it was held (by a majority of the Judges) that “ until 

Brat'S MSC) 8 . 33 (841)(£ *“) [AIR V 40 C 78] : 1954 S 0 R 53 : I L B (1954 

20* m-o Q C n 66 n- (67 ? ) (Pr 23) t AIR v 42 0 101] : (1955) 2 S C R 603 (SC). 

R } 7 t 25 ? 256) ^ AIR V 40 G 62 1 : 1953 S 0 R 1069 (SC). State o) 
Bombay v. United Motors (India) Ltd. ‘ 

22 1955 s o RR? !! 5 ^ (Pr 16) ^ iIB V 40 0 62] : 1953 SCR 1069 (SC). 

661 (637) (Pr 48) [AIR V 42 C 101] ; (1955) 2 S C R 603 (SC). 
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TAX ON SALE OR PURCHASE OF GOODS 

Parliament by law made in the exercise of the powers vested in it by 

cl. (2) provides otherwise, no State can impose or authorise the 

imposition of any tax on sales or purchases of goods when such sales 

or purchases take place in the course of inter-Sfcate trade or commerce 

and the majority decision in State of Bombay v. United Motors (India) 

Ltd . 23 in so far as it decides to the contrary cannot be accepted as 

founded on principle or authority." In other words, it was held that 

until Parliament lifted the ban under cl. (2), even the State in which 

the goods had been actually delivered for consumption could not tax 
the sale. 

As already stated, the question involved depends upon cl. (l) (a) 
read with the Explanation thereto and cl. (2) of the article. Under 
cl. (2) of the article, except in so far as Parliament may by law 
otherwise provide, no law of a State shall impose or authorise the 
imposition of a tax on the sale or purchase of any goods where such sale 
or purchase takes place in the course of inter-State trade or commerce. 
Thus, on the face of it, cl. (2) seems to enact a prohibition against 
the taxation by State of sales and purchases of an inter-State character. 
At the same time, cl. (l) (a) read with the Explanation seems to 
imply that in the case of inter-State sales, the sale can be taxed by 
the State in which the goods are delivered for consumption. The 
question is how to reconcile these apparently conflicting provisions. 24 

Although, on this question, the law as laid down by the Supreme 
Court in State of Bombay v. United Motors (India) Ltd. 2 ' 0 has (as 
already seen) been reversed by the Supreme Court in its later decision 
in Bengal Immuntiy Co. v. State of Bihar 20 it will be instructive to 
consider the legal position as it was after it w r as settled by the 
Supreme Court in State of Bombay v United Motors (India) Ltd 27 
and the legal position as it is now after the decision of the Supreme 
Court in Bengal Immunity Co. v. State of Bihar. 28 

The Supreme Court (majority decision) in State of Bombay v. 
United Motors (India) Ltd.~ 9 reconciled the provisions of cl. (1) (a) 

read with the Explanation on the one hand and of cl. (2) on the 
other as follows : 

The Explanation to cl. (1) (a) only applies 'where under an 


23. 1953 S C 252 [AIR V 40 C 02] : 1953 SCR 1069 (SC). 

24. 1955 S C G61 (730) (Pr 154) [AIR V 42 C 101] : (1935) 2 S C R 603 (SC), 
Bengal Immunity Co. v. State of Bihar , (Venkatarama Ayyar , J. —The field 
cm which the Explanation operates fills within the area covered by Art. 286 (2) 
and there is apparently a conflict between them.) 

25. 1953 S C 252 (258) (Pr 16) [AIR V 40 O 62] : 1953 SCR 1069 (SC). 

2 6. 1955 S C 661 (637) (Pr 48) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC). 

27. 1953 S C 252 [AIR V 40 C 62] : 1953 SCR 1061 (SC). 

28. 1955 S C 661 [AIR V 42 C 101] : (1955) 2 S O R 603 (SC). 

29. 1953 S C 252 [AIR V 40 C 62] : 1953 S 0 R 1069 (SO/. 
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inter-State sale, goods are actually delivered in another State for 

consumption in that State. Where the goods are delivered not for 

consumption but for re-export, the Explanation does not apply. In 

such a case, therefore, cl. (2) of the article will apply and will bar 

the taxation of the sale as one which has taken place in the course of 
inter-State trade or commerce. 

But where in the case of an inter-State sale the goods are 

delivered under the sale in another State for the purpose of 

consumption therein, the State in which the goods are so delivered 

will have the power of taxing the sale and this power is not 
affected by cl. (2). 


Thus, two propositions were involved in the above decision, 
namely, (i) the delivery State has power to tax an inter-State sale 
(while all other States are prohibited from doing so), and (ii) this 

power of the delivery State is not affected by cl. (2). Both these 
propositions may be considered more fully now. 


As regards the first proposition, under cl. (l) (a), a State is 
prohibited from taxing a sale or purchase of goods where such sale or 
purchase takes place outside the State. Clause (l) (a) has to be read 
along with the Explanation, which provides that for the purposes of 

cL (1) (a \ a sale 01 ‘ Purchase shall be deemed to have taken place in 
the State in which the goods have actually been delivered as a direct 
result of such sale or purchase for the purpose of consumption in that 
State notwithstanding the fact that under the general law relating to 
sale of goods, the property in the goods has, by reason of such sale or 
purchase, passed in another State. According to the majority of the 
Judges in State of Bombay v. United Motors (India) Ltd (Patanjali 
bastri C J„ B. K. Mukherjea and Ghulam Hasan JJ.), the effect of 
e Explanation was that in the case of inter-State sales, all States 
other than the one in which the goods are delivered for consumption 
erein are prohibited from taxing the sale, but the State in which 
e gooo are delivered for consumption is left free to tax the sale. 

o-: /f' 1 C ' in delivering the judgment of the majority, 

bseived as follows at page 257 (para 12) of A I R 1953 S. C. : 

the free<lom of ^er-State trade 

be collected af (By VirtUe ° f this ai ticl ° ^s-tas can only 

No te : This is onp f tv, V . Where fche ROO(1h aie <3eIiver ed for consumption — 

^ ? . £ 6 ^ourt decisions which anticipates the Supreme 

UTS r:;; \\ h 'r itedMot ^ = Am^ 8c ™ ( s C ,.] p 

29) [aib v 40 c •« <*»>. ooL ara]U iu 

and the selling'State can ta's Z B ^ h T^ V ^ ^ 
tlie Bellini? State Tfci. where he property ln the goods passes in 

: AIR 1953 SC 252 (SC)* “ °° 100661 e °° d laW alter lhe Un,ted Motor3 ' 
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and commerce subject to the important qualification mentioned 
above, (the power of the State to impose non-discriminatary tax on 
imported goods) the authors of the Constitution had to devise a 
formula of restrictions to be imposed on the State power of taxing 
sales or purchases involving inter-State elements which would 
avoid the doubts and difficulties arising out of the imposition of 
sales-tax on the same transaction by several Provincial Legislatures 
in the country before the commencement of the Constitution. This 
they did by enacting cl. (1) (a) with the Explanation and cl. (2) of 
Art. 286. Clause (l) (a) prohibits the taxation of all sales or 
purchases which take place outside the State, but a localised sale is 
a troublesome concept, for, a sale is a composite transaction involv¬ 
ing as it does several elements such as agreement to sell, transfer 
of ownership, payment of the price, delivery of the goods and so 
forth, which may take place at different places. How, then, is it to 
be determined whether a particular sale or purchase took place 
within or outside the State ? It is difficult to say that any one of 
the ingredients mentioned above is more essential to a sale or 
purchase than the others. To solve the difficulty an easily appli¬ 
cable test for determining what is an outside sale had to be 
formulated, and that is w r hat, in our opinion, the Explanation was 


intended to do. It provides by means of a legal fiction that the 
State in which the goods sold or purchased are actually delivered 
for consumption therein is the State in which the sale or purchase 
is to be considered to have taken place, notwithstanding the 
property in such goods passed in another State. Why an ‘outside* 
sale or purchase is explained by defining what is an inside sale, 
and w T hy actual delivery and consumption in the State are made 
the determining factors in locating a sale or purchase will presently 
appear. The test of sufficient territorial nexus was thus replaced 
by a simpler and more easily workable test: Are the goods actually 
delivered in the taxing State, as a direct result of a sale or purchase, 
for the purpose of consumption therein ? Then, such sale or 
purchase shall be deemed to have taken place in that State and 
outside all other States. The latter States are prohibited from 
taxing the sale or purchase ; the former alone is left free to do so. 
Multiple taxation of the same transaction by different States is 
also thus avoided.” 


The learned Chief Justice then proceeded to refute the arguments 
which were advanced to show that the Explanation only meant that 
the sale in such cases must be deemed to take place in the delivery 
State and that it did not mean that the sale must be deemed to take 
place outside all other States. In other words, the contention was 
that not only the delivery State but also the State in which the 
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property in goods passed could tax the sale. This contention was 
rejected by the majority, the learned Chief Justice concluding as 
follows (at page 258 (Para 16) of A. I. E. 1953 S. C.): 

“We are, therefore, of opinion that Art. 286 (1) (a) read with 

the Explanation prohibits taxation of sales or purchases involving 

inter-State elements by all States except the State in which the 

goods are delivered for the purpose of consumption therein in the 

wider sense explained above. The latter State is left free to tax 

such sales or purchases, which power it derives not by virtue of the 

Explanation but under Art. 246, cl. (3) read with Entry 54 of 
List 2 .’’ 


On this aspect of the case the majority view in Bengal Immunity 

Co. v. State of Bihar 3 ^ does not materially differ from the majority 

view in State of Bombay v. United Motors (India) Ltd. 32 In the 

Bengal Immunity Co.’s case 33 also, the majority view is (i) that no 

State other than the ‘delivery’ State can tax a sale having inter. 

State^ elements 34 and (ii) that even in regard to the ‘delivery’ State, 

the Explanation does not confer any legislative power on it to tax the 

sale but only leaves such power unfettered by the restriction imposed 
by cl. (1) (a). 

Lut there is one point of difference between the two cases. In 
the United Motors' case, 35 it was held by the Supreme Court that the 
effect of the Explanation to cl. (l) (a) was to impart a statutory situs 
to the sale and locate such situs in the delivery State. This view was 
not acceptable to the majority in the Bengal Immunity Co 's case, u 
according to whom, to adopt such a construction would be to extend 
the legal fiction created by the Explanation beyond the purpose for 
which it was created. The only purpose of the Explanation, according 
to the majority in Bengal Immunity Co.'s case 37 was to define when a 
sale or purchase should be held to have taken place “outside” a State 
so as to be exempt it from taxation by such State. The provision as to 

31. 1955 S C 661 [AIR V 42 C 101] : (1955) 2 S C R 603 (SC). 

32. 1953 S C 252 [AIR V 40 C 62] : 1953 SCR 1069 (SC). 

1955 8 C 661 [AIR V 42 C 101]: (1955) 2 S C R 603 (SC), Bengal Immunity 

Co. v. State of Bihar. 

34. Bhagwati J. in the United Motors ’ case (AIR 1953 S C 252) (SC) had taken 

the view that both the ‘delivery’ State and the ‘title’ State, i. e. the State in 

w ic e property in the goods passed could tax the sale. In the Bengal 

Immunity Co. s case. (A I R 1955 S C 661 (706)) (Pr 97) (SC) he held that his 
previous view was not correct. 

35. 1953 8 C 252 (257, 258) [AIR V 40 C G2] : 1953 SCR 1069 (SC), State of 
Bombay v. United Motors (India) Ltd. 

38. 1955 S C 661 (677) (Pr 26) [AIR V 42 C 101] : (1955) 2 8 C R 603 (S C), 
Bengal Immunity Co. v. State of Bihar. 

37. 1955 S O 661 (677) (Pr 28) [AIR V 42 C 101] : (1955) 2 S O B 603 (SC). 
Bengal Immunity Co. y. State of Bihar. 
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the sale being deemed to take place in the ‘delivery’ State must be 

held to be completely spent when the above purpose is served and 

cannot be utilised for the purpose of holding that the situs of the 

sale is statutorily located in the ‘delivery’ State. But the majority in 

the Bengal Immunity Co.’s case 38 has not expressed its final opinion 

on this point, as in the view it took of the case, it was unnecessary 
to do so. 

Basing itself on the view that the Explanation had the effect of 
locating the sale in the ‘delivery’ State the majority in the United 
Motors’ case 39 proceeded to hold that this had the effect of makin* 
the sale a purely intra-State or domestic transaction of the ‘deli! 
very’ State and therefore removed it from the category of a sale in 
the course of inter-State trade and commerce, with the result that 
the ban imposed by cl. (2) on State taxation of sales and purchases 
in course of inter-State trade and commerce was not applicable to 
such sales. According to the majority view in Bengal Immunity Co.’s 
case* 0 the situs of the sale (even assuming that the Explanation to 
cl. (1) (a) had the effect of locating the situs of tho sale in the 
delivery State) was irrelevant to the question of its inter-State 
character and hence such sales were governed by cl. (2) of the article 
and, unless and until Parliament otherwise provided by law, could 
not be subjected to taxation by any State. 

As regards the second proposition mentioned above, namely, 
that cl. (2) of the article does not affect the power of a State to tax 
inter-State sales under which the goods are delivered for purposes of 
consumption within its borders, the majority decision in the State of 
Bombay v. United Motors (Lidia) Ltd ,, 41 is (as stated already) based 
on the reasoning that the legal fiction created by the Explanation to 
cl. (l) (a), under which the sale is deemed to take place in the deli¬ 
very State, draws a screen or a mask over the inter-State features of 
such a sale so that such features must be deemed to disappear for all 
legal purposes. The result, therefore, according to the majority view, 
in that case, is that such sales are not in the eye of the law inter¬ 
state sales at all, but purely domestic transactions and hence out of 
the purview of cl. (2), 43 On this part of the case, Patanjali Sastri, C. J., 

38. 1955 S 0 661 [AIR V 42 C 101] : (1955) 2 S C R 603 (SC), Bengal Immunity 
Co . v. State of Bihar . 

39. 1953 S C 252 [AIR V 40 C 62] : 1953 SCR 1069 (30), State of Bombay v. 
United Motors (India) Ltd. 

40. 1955 S C 661 (681) (Pr 33) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC), 
Bengal Immunity Co. v. State of Bihar. 

41. 1953 S C 252 (259) (Pr 17) [AIR V 40 C 62] : 1953 SCR 1069 (SC). 

42. 1953 S C 333 (335) [AIR V 40 C 78] : 1954 S C R 53 : I L R (1954) Trav-Co 

1 (SC), State of Travancore-Cochin v. Shanmugha Vilas Cashewnut Factory. 

1953 S C 252 (259) (Pr 17) [AIR V 40 C 62] : 1953 SCR 1069 (S C), State of 
Bombay v. United Motors (India) Ltd. 
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delivering the judgment of the majority of the Court, observed as 
follows (at p. 259 (Para 17) of A I R 1953 S C): 

“We are of opinion that the operation of cl. (2) stands exclud¬ 
ed as a result of the legal fiction enacted in the Explanation, and 
the State in which the goods are actually delivered for consump. 
tion can impose tax on inter-Stato sales or purchases. The efi'cct of 
the Explanation in regard to inter-State dealings is, in our view, 
to invest what, in truth, is an inter-State transaction with an 
intra-State character in relation to the State of delivery, and 
cl. (2) can, therefore, have no application. It is true that the legal 
fiction is to operate ‘for the purposes of sub-cl. (a) of cl. (l)’, but 
that means merely that the Explanation is designed to explain the 
meaning of the expression ‘outside the State’ in cl. (1) (a). When 
once however, it is determined with the aid of the fictional test 

that a particular sale or purchase has taken place within the taxing 

State, it follows, as a corollary , that the transaction loses its inter¬ 
state character and falls outside the purview of cl. (2), not because the 
definition in the Explanation is used for the purpose of c-1. (2), but 
because such sale or purchase becomes in the eye of the law' a purely 
local transaction. It is said that even though all the essential ingre- 
dients.of a sale took place within one State and the sale was, in that 
sense, a purely intra-State transaction it might involve transport 
of the goods across the State boundary, and that would be suffi¬ 
cient to bring it within the scope of cl. (2). We find it difficult to 
appreciate this argument. As already stated, the Explanation 
envisages sales or purchases under which oufc.of.State goods are im- 
ported into the State. That is the essential element which makes 
such a transaction inter-State in character, and if it is turned into 
an intra-State transaction by the operation of the legal fiction 
which blots out from view the inter-State element, it is not logical 
to say that the transaction, though now become local and domestic 
m the eye of the law, still retains its inter-State character. The 
statutory fiction completely masks the inter-State character of the 

sale or purchase which, as a collateral result of such masking, falls 
outside the scope of cl. (2).” 

lhe above view also found favour with the minority Judges in 
~l° al Immun }}y_£o-J> case.- 3 According to them, the legal fiction 

TJJanlS (P l 6) [(S) AIR V 42 C 35). Kanpur Oil Mills v. Judg, 
becinnine “Wh <W ’ ™ pnr ' ^ote : there is an obvious slip in the sentence 

AIlTI, k C T, derin e.commerce- in Para 5, (P 103) of the 

195S AL 1 ? 9 “ r n °, 1 ’ ‘ evea ’ have to be omitted.) 

India v. S/ a/e o/ Sm. (b A 1 R V 42 C 2G 1 Ge ment Marketing Co. of 

^IvJunitylo { ^sZVo°fB™ V 40 G 26] 1 ILR 32 Pat 19 (DB) > 

4 Co. TstaUonUh™ V ^ G 101]: <l955) 23011003 (3C >’ B * n 9 al Immunity 
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created by the Explanation, comes into existence after the goods hare 
been delivered in the ‘delivery’ State and so the sale cannot be held 
to take place in the course of inter-State trade. 44 But the majority of 
the Judges in the Bengal Immunity Co.'s case 46 held that the situs of 
the sale was irrelevant to the question whether the sale took place in 
the course of inter-State trade and commerce. 40 Das, Ag. C. J., who 
delivered the ruling judgment, observed at p. 682, para 33 of A I R 
1955 S C: 

“If the sales or purchases are in the course of inter-State 
trade or commerce the stream of inter-State trade or commerce 
will catch up in its vortex all such sales or purchases which take 
place in its course 'wherever the situs of the sales or purchases may 
be. All that the Explanation does is to shift the situs from point 
A in the stream to point X also in the stream. It does not lift 
the sales or purchases out of the stream in those cases where they 
form part of the stream. 

The shifting of the situs of a sale or purchase from its 
actual situs under the general law to a fictional situs under the 
Explanation takes the sale or purchase out of the taxing power of 
all States other than the State where the situs is fictionally fixed. 
That is all that cl. (l) (a) and the Explanation do. Whether the 
delivery State will be entitled to tax such a sale or purchase will 
depend on the other provisions of the Constitution. The assignment 
of a fictional situs to a sale or purchase has no bearing or effect 
on the other aspects of the sale or purchase, e.g., its inter-State 
character or its export or import character which are entirely 
different topics. 

This fixing of a situs for a sale or purchase in any particular 
State either under the general law or under the fiction does not 
conclude the matter. It has yet to be ascertained whether that sale 
or purchase which by virtue of the Explanation has taken place in 
the delivery State w r as made in the course of inter-State trade or 
commerce. For this purpose the Explanation can have no relevancy 
or application at all.” 

Under the view (mentioned above) taken by the majority of the 
Judges in the United Motors Case 47 the scope of cl. (2) would be 

44. See Jagannadha Das J. (P. 720, Pr. 133) and Venkatarama Ayyar J. (Pp. 734, 
735) (Prs. 163, 164) in A I R 1955 S C 661 (3 C). Sinha J. agreed with the 
reasoning of Venkatarama Ayyar J . 

45. 1955 S C 661 [AIR V 42 C 101]: (1955) 2 S C R 603 (SC), Bengal Immunity 
Co. v. State of Bihar. 

46. 1955 S C 661 (691) (Pr S3) [A I R V 42 C 101] : (1955) 2 S 0 R 603 (SC), 
Bengal Immunity Co. v. State of Bihar. 

47. 1953 S O 252 (259) (Pr 18) [AIR V 40 0 62] : 1953 SCR 1069 (SC), Stats 
of Bombay v. United Motors (India) Ltd* 
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limited to cases of inter-State sales which do not satisfy the require- 
ments of the Explanation to cl. (l) (a), as for instance, cases in 
which goods are delivered in another State not for purposes of 
consumption therein but for some other purpose such as re-export 
either to another State or outside India. Thus, suppose, A in Madhya 
Pradesh sells goods to B in Bombay who buys them for purpose of 
export to Europe and not for the purpose of internal distribution in 
Bombay. In such a case, it is conceived that under the above ruling 
of the Supreme Court, cl. (2) will come into play and the sale will 
not be liable to taxation either by Bombay or Madhya Pradesh. 

In this connection, the following passage from the judgment of 
the majority in State of Bombay v. United Motors (India) Ltd. iS 
may be quoted : 

“As we have already pointed out, the Explanation does not 
cover cases of inter-State sales or purchases under which the goods 
are imported into the State for re-export to other States and 
possibly other categories of sales or purchases which do not satisfy 
all the requirements of the Explanation. Whether such transac¬ 
tions are sufficiently numerous for the Constitution to take note 
of is a matter of opinion and it cannot have much bearing on the 
question of construction.” 

As a result of the subsequent ruling of the Supreme Court in the 
Bengal Immunity Co.'s case* [l overruling its earlier decision in the 
United Motors Casef 0 all sales and purchases in the course of inter. 
State trade and commerce whether they are covered by Explanation 
to cl. (l) (a) or not, will be governed by cl. (2) and hence, they will 
be immune from State taxation until and unless Parliament by law 
otherwise provides. Hence, until the Parliament makes such law, 
the question as to whether a sale or purchase falls under the 
Explanation to cl. (l) (a) or not will be purely academic. 

The majority judgment in State of Bombay v. United Motors 
(India) Ltd. hl went on to point out that the view taken by it about 
the scope of cl. (l) (a) read with the Explanation and cl. (2) was 
alone consistent with the underlying policy of the Constitution as 
disclosed in other articles. According to the majority, it was the 
aim of the Constitution-makers to effect a reconciliation between 
two objects, namely, freedom of inter-State trade and commerce and 
State power of taxation. This aim of the Constitution-makers is 

48 . 1953 S C 252 (259) (Pr 18) [AIK V 40 C 62] : 1953 SCR 1069 (SC). 

9. 1955 S C 661 (687) (Pr 48) [AIR V 42 C 101]: (1955) 2 SCR 603 (SC), Bengal 
Immunity Co. v. State of Bihar. 

50. 1953 S C 252 (258) (Pr 16) [AIR V 40 C 62] : 1953 SCR 1069 (SC), State 
of Bombay v. United Motors (India) Ltd . 

51. 1963 S C 252 (260) [AIR V 40 C 62] ; 1953 S 0 R 1069 (SC). 
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revealed in the provisions of Part XIII of the Constitution, under 
which while, on the one hand, the freedom of inter-State trade and 
commerce is assured, such freedom is expressly subordinated under 
Art. u04, cl. (a) to the State power of imposing non-discriminatory 
taxes on goods imported from another State. According to the 
majority of the Supreme Court in the above case, as the incidence of 
sales-tax is intended to fall on the consumer, it is essentially a tax 
on the consumer though it may be collected in the first instance 
from the dealer. Hence, according to the majority, the sales-tax is, 
in economic quality, indistinguishable from a tax on the goods. 
Hence, (it was argued by the majority) it would be inconsistent with 
the provisions of Art. 304, cl. (a) to hold that the delivery State 
could not tax the sales and purchases under which goods were 
imported into its territory for consumption therein from another 
State. 

The majority of the Supreme Court in the United Motors' case 53 
also argued that if its view was not accepted, the result would be 
that out of State dealers, who sent goods (for consumption) to 
another State, would enjoy an immunity from taxation to which the 
local dealers of that State would not be entitled and would, therefore, 
be able to sell cheaper than such local dealers. It w’as said that such 
a result would only be a perversion of the principle of freedom of 
inter-State trade, as such freedom can only imply equality of treat¬ 
ment to local traders as well as traders of another State, but cannot 
mean a fostering of the trade in another State to the detriment of 
domestic trade. 

While delivering the judgment of the majority in the later case 
of State of Travancore-Cochin v. Slianmugha Vilas Cashewnut 
Factory ,° 3 Patanjali Sastri, C. J., referred to the earlier case of State 
of Bombay v. United Motors (India) Ltd. 5 * and pointed out that the 
view, taken by the majority of the Supreme Court in the latter case, 
receives support from the fact that even under the American 
Constitution it was considered that it would be a proper and fair 
view r to take of the powers of taxation of States in regard to sales 
in inter-State trade and commerce if it could be provided that the 
States should have the power to tax sales under which goods were 
imported into their territory for consumption therein, from other 
States. The learned Chief Justice observed as follows (at pp. 335 
and 336 of A. I. R. 1953 S. C.) in this connection : 

“With reference to the aforesaid decision, it may be mentioned 

52. 1953 S 0 252 (2G0) (Pr 21) [AIR V 40 C 62] : 1953 SCR 1069 (SC), State of 
Bombay v. United Motors (India) Ltd. 

53. 1953 S C 333 (335) (Pr 8) [AIR V 40 C 78] 1954 S C R 53 : I L R (1954 
Trav-Co 1 (SC). 

54. 1953 S C 252 (258) (Pr 16) [AIR V 40 C 62] : 1953 SCR 1069 (SC). 
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in passing that in order to remedy what was felt to be the unsatis¬ 
factory position in regard to the levy of tax by the States in 
America on sales in inter-State commerce, the North Carolina 
Department of Revenue proposed that Congress should pass legisla¬ 
tion authorising the States to tax certain sales in inter-State 
commerce. The proposed Bill ran thus : 

That all taxes levied by any State upon sales of property or 
measured by sales of property may be levied upon or measured 
by sales of property in inter-State commerce by the State into 
which the property is moved for use or consumption therein, in 
the same manner and to the same extent that said taxes are 
levied upon or measured by sales of property not in inter-State 
commerce. Provided : that no State shall discriminate against 
sales of property in inter-State commerce; nor shall any Stato 
discriminate against the sale of the products of any other state. 
Provided, further: that no State shall tax the sale in inter¬ 
state commerce of property transported for the purpose of 
1 esalo by the consignee as a merchant or as a manufacturer. 
Provided, further: that no count}', city, or town, or other sub¬ 
division of any state shall levy a tax upon or measure any tax 
by sales of property in inter-State commerce.’ See Selected 
Essays on Constitutional Law, Vol. 1, Book V, p. 367, 
Published by the Association of American Law Schools, 1938. 

“It is interesting to note that the Bill sought to bring about 
substantially the same result as the combined operation of Art. 286, 
cl. (l) (a), Explanation, cl. (2) and Art. 304, as they were inter¬ 
preted by the majority in that decision would produce. It is 
possible that these provisions of our Constitution were inspired by 
the proposed Bill.” 


In this connection it may also be pointed out that the ‘commerce 

clause in the American Constitution (see Note l) has been held by 

the Supreme Court of America not to preclude State taxation of 

goods which have been moved into the State in inter-State commerce. 

In McGoldrick v. Berwind. White Coal Mining Co. 5 ' 0 it was held by 

the Supreme Court of America that the New York City tax laid upon 

the Pennsylv ania Corporation as regards sale of coal for consumption 

in ^ Gw ^- or h City did not infringe the commerce clause of the 

Federal Constitution. In delivering the opinion of the Court, Mr. 
Justice Stone said : 


Section 8 of the Constitution declares that Congress shal 
ha\e .... power to regulate commerce with foreign Nations, anc 


55. (1910) 81 Law Ed 565 (569, 570) : 309 U S 33. 
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among the several States.... In imposing taxes for State purposes 
a State is not exercising any power which the Constitution has con- 
ferred upon Congress. It is only when the tax operates to regulate 
commerce between the States or with foreign nations to an extent 
which infringes the authority conferred upon Congress, that the 
tax can be said to exceed constitutional limitations: See Gibbons 
v. Ogden™ South Carolina Highway Dept. v. Barnwell Bros . b7 
Forms of State taxation whose tendency is to prohibit the com¬ 
merce or place it at a disadvantage as compared or in competition 
with intra-State commerce and any State tax which discriminates 
against the commerce, are familiar examples of the exercise of 
State taxing power in an unconstitutional manner, because of its 
obvious regulatory effect upon commerce between the States. But 
it was not the purpose of the commerce clause to relieve those 
engaged in inter-State commerce of their just share of State tax 
burdens, merely because an incidental or consequential effect of 
the tax is an increase in the cost of doing the business: Western 
Live Stock v. Bureau of Revenue.™ Not all State taxation is to be 
condemned because, in some manner, it has an effect upon com¬ 
merce between the States, and there are many forms of tax whose 
burdens, when distributed through the play of economic forces, 
affect inter-State commerce, which nevertheless fall short of the 
regulation of the commerce which the Constitution leaves to 
Congress.” 

Venkatarama Ayyar, J., in Bengal Immunity Co. v. State of 

Bihar 59 agreed with the above line of reasoning of the majority in 

State of Bombay v. United Motors (India) Ltd.™ He observed as 

follows (at p. 782 of A I R 1955 S C) : 

“Four propositions might accordingly be taken as well settled 
in American law: 

The States have plenary and exclusive power of legislation in 
respect of intra-State sales. 

Regulation of inter-State commerce is a topic within the 
exclusive jurisdiction of the Congress. 

(ii Sales which take place in the course of inter-State trade are 
local in character and within the jurisdiction of the State, if 
they are for consumption within the State. 

(iv) Where such sales are for other purposes than consumption 
such as resale, they retain their character as sales in the 

56 . (1824) 6 Law Ed 23 (68): 9 Wheat (U S) 1 (187). 

57. (1938) 82 Law Ed 734 (738): 303 U S 177 (185). 

58 . (1938) 82 Law Ed 823 (827) : 303 U S 250 (254). 

59 . 1955 S C 661 (742) (Pr 184) [AIR V 42 C 101] : (1955) 2 S 0 R 603 (SO). 

60. 1953 S C 252 [AIR V 40 C 62] : 1953 SCR 1069 (SC). 
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coarse of inter-State trade and are within the exclusive 
jurisdiction of the Congress. 

The provisions of the Indian Constitution bearing on this 
subject may now be referred to : 

(a) The States have exclusive jurisdiction under Entry 54 to 

impose sales-tax and under Entry 26 to regulate trade and 
commerce within the State. Legislative powers iu respect of 
these matters were conferred on the Provinces by the Govern, 
ment of India Act, 1935, and these powers have been 
continued in the States by the Constitution. 

(b) Article 301 enacts that trade and commerce within the 

territory of India shall be free, and under Entry 42 in List 1 , 
the power to legislate on inter-State trade and commerce is 
vested exclusively in the Union. There was nothing corres¬ 
ponding to these provisions in the Government of India Act 
1935. 

<c) Under the Explanation to Art. 286 (l) (a) a sale is deemed to 

take place within the State in which the goods are delivered 

for consumption. This again is a new provision introduced in 
the Constitution. 

(d) No law of a State can impose a tax on a sale which takes place 
in the course of inter-State trade. That is Art. 286, cl. (2) 
which is also a new provision. 

Reading side by side the law on the subject both in America 
and under the Indian Constitution, it is difficult to avoid the 
conclusion that the Explanation to Art. 286 (l) (a) and Art. 286 
(2) have been inspired by the American law on the subject, and 
that their spheres of operation correspond respectively to the 
jurisdiction of the State and of the Congress in America as 
delineated in Missouri Ex Eel Barrett y. Kansas Natural Gas 

.“ Wie e °“" h Fm Line Co ■ v - PMc 


He further observed : 

The result is that with reference to sales for local consump. 
in made in the course of inter-State trade, the law under the 
Constitution is exactly what it is in America and indeed, the 
similarity is too striking to be merely accidental. The position 
may thus be summed up: Art. 286 (2) applies to sales in the course 
of inter-State trade. The sales which fall within the Explanation 
intra-State sales. The grounds covered by the two provisions 

61. (1924) 68 Law Ed 1027 : 265 U S 298. 

62. (1947) 92 Law Ed 128 : S32 U S J07.' 
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are distinct and separate. Each has operation within its own 
sphere, and there is no conflict between them.” 

In the view of Jagannadhadas, J., also, a sale 3 -tax or purchase- 
tax is merely a tax on the goods. 03 

But in the view of the majority of the Judges in Bengal 
Immunity Co. v. State of Bihar 0 * the fact that the freedom of 
inter-State trade and commerce guaranteed by Art. 301 was subject 
to the State power of imposing non-discriminatory taxes on goods 
imported from another State had no bearing on the limitation 
imposed by cl. (2) of this article on the power of a State to tax sales 
and purchases in the course of inter-State trade and commerce. On 
this part of the case, the judgment of S. R. Das, Ag. C. J., (the ruling 
judgment) in the Bengal Immunity Co.'s case 00 adopted the reasoning 
in the dissenting judgments of Bose, J. (pp. 264-265 of A. I. R.) in 
the State of Bombay v. United Motors (India) Ltd 00 of Bhagwati, J. f 
in the same case (p. 273 of A. I. R.), and his own in State of 
Travancore-Cochin v. Shanmugha Vilas Casheiunut Factory 07 (at 
p. 345 of A. I. R.). The following passage in the dissenting judgment 

of S. R. Das, J., in the last mentioned case may be quoted to show 
what the reasoning was : 

“The argument is that the ban imposed by cl. (2) of Art. 286 
should, like Art. 301, be subordinated to Art. 304. I am unable to 
accept the correctness of this argument. Article 301 is expressly 
made subject to the other provisions of Chap. XIII which includes 
Art. 304 but no part of Art. 286 is so subjected. Article 304 (a) 
gives power to the State Legislature to put a tax on goods imported 
from other States whereas Art. 286 restricts their taxing power 
on sale or purchase, i.e., the transaction itself as distinct from the 
goods. Article 304 appears to me to be closely related to Entry 52 
in the State List and restricts the State’s powers under that entry 
but Art. 286 controls the State’s powers under Entry 54 in the 
State List. In the circumstances Art. 304 cannot properly be read 
into Art. 286.” 

It may not be out of place to note here briefly the views of the 
dissenting Judges in the case of State of Bombay v. United Motors 
(India) Ltd. 03 Bose, J., was of the view that merely because the 

63. 1955 S C 661 (71S) (Pr 130) [A I R V 42 C 101] : (1955) 2 S O R 603 (SC), 
Bengal Immunity Co. v. State of Bihar. 

64. 1955 S C 661 (682, 685) (Prs 34, 43) [AIR V 42 C 101] : (1955) 2 S C R 
603 (SC). 

65. 1955 S C 661 (6S2) (Pr 34) [AIR V 42 C 101]: (1955) 2 SCR 603 (SC), Bengal 
Immunity Co. v. State of Bihar. 

66 . 1953 S C 252 [AIR V 40 C 62] : 1953 SCR 1069 (SC). 

67. 1953 S C 333 [AIR V 40 O 78] : 1954 S C R 53 : ILR (1954) Trav-Co 1 (SC). 

68 . 1953 S C 252 (265) [AIR V 40 C 62] : 1953 SCR 1059 (SC). 
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Explanation to cl. (l)(a) provided that a sale or purchase under which 

goods were transported from one State to another must be deemed to 

take place in the State in which the goods are delivered for consumption 

therein, such sale does not cease to be one in the course of intor-State 

trade or commerce and hence, under cl. (2) of the article, such sale is 

exempt from State taxation, so long as the Parliament does not lift 

the ban on such taxation as provided in that clause. As already 

Stated, the Supreme Court by a majority adopted this view in Bengal 
Immunity Co. v. State of Bihar.™ 
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Bhagwati J., in the United Motors case 70 agreed in the main 
with the conclusions of the majority in that case but differed in his 
reasoning. According to him, the kind of sales in question must be 
deemed to take place in the State in which the goods are delivered 
for consumption. But it could not be said for that reason that the 
sale did not take place in the State in which the property in the "oods 
passed, so that, according to him, if the Explanation to cl. (l)(a)°were 
taken by itself, the sale would he taxable both by the State in which 
the property passed and the State in which the goods were actually 
delivered for consumption. But as the sale was one in inter-State 
commerce, cl. (2) would prevent the taxation of the sale by the State 
in which the property in the goods passed, until and unless Parlia¬ 
ment lifted the ban on State taxation of inter-State sales. As regards 
the power of the State in which the goods were actually delivered 
for consumption, Bhagwati J„ thought that cl. (l)(a) read with the 
Explanation permitted such State to tax the sale and that this was a 
special provision as compared to cl. (2) which was a general provision 

relating to the same matter and that therefore it would prevail 
over cl. (2). ^ 


,° n A 0t 7 h ^ ese poiDts the m ^'ority in Bengal Immunity Co. v. 
State of Bihar expressed its dissent and Bhagwati J„ also held that 

is pre\ lous view on these two points was erroneous. So under the 

rubng of the majority (including Bhagwati J.) in the Bengal Immunity 

Co. * case - (,) the effect of the Explanation to cl. (l) (a) is not to make 

W vn” d o PUrChaSe3 COming uu<]er the Explanation taxable both 

by h title State and the‘delivery’State (as had been hold previ. 

oub y y j lagwati J„ m the United Motors case 7 ' 6 ) but (if at all) only 

70 in s r !-'! mn [UR V 42 ° 101]: (1955) 2 s c R 603 (8 C). 

m. ° 621: 1953 s ° K 1069 (fcC) - - 

72 ' [AIK V 42 C 101] r (1G55 > 2 9 C R C03 (SC). 

49 c iui]: 2 s c r ^ 

BomW IVnild Motors '(IndiaJ Ltd^ ° 62] ' 1953 S ° R 1069 (SC) * ^ C/ 
Und. Con. S.F. 61. 
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(1) Recapitula¬ 
tion : Scope of 
cl. (1) (a), Ex¬ 
planation and 
cl. (2). 


by the ‘delivery* State, and (ii) the rule of generalia specialibus non 
derogant does not apply so as to exclude the applicability of cl. (2) 
to sales and purchases falling within the Explanation to cl. (l)(a). 

S. R. Das J., was not a member of the Bench in State of Bombay 
v. United Motors India Ltd . 74 But while delivering his dissenting 
judgment in State of Travancore-Cochin v. Slianmugha Vilas Cashew - 
nut Factory ' 5 he expressed his strong dissent from the majority view 
in State of Bombay v. United Motors India Ltd. 78 His reasoning was 
the same as in his leading judgment in the Bengal Immunity Co. v. 
State of Bihar 77 which overruled the view in State of Bombay v. 
United Motors India Ltd .,' 8 which has already been noted in the 
appropriate contexts in the foregoing parts of this Note. 

Unless and until Parliament by law otherwise provides, no 
State will be entitled to impose taxes on sales and purchases which 
take place in the course of inter-State trade or commerce, whether 
or not such sales fall within the scope of Explanation to cl. (l) (a). 
The decision to the contrary in State of Bombay v. United Motors 
India Ltd . 79 , namely, that a sale involving inter-State elements may 
be taxed by the State in which the goods are actually delivered for 
consumption, is no longer good law 80 and the above decision of the 
Supreme Court has been overruled by it in its subsequent ruling in 
the Bengal Immunity Co. v. State of Bihar. 81 

The main points of the difference of views have centred round 
the interpretation of cl. (l) (a) read with the Explanation, and cl. (2). 
The two main questions in this connection have been : (i) whether 
cl. (l) (a) read with the Explanation confers on the ‘delivery’ State 
the power to tax an inter-State sale, and (ii) whether this power is 
not affected by cl. (2), which puts a ban on State taxation of sales 
and purchases taking place in the course of inter-State trade and 
commerce. 


74 . 1953 S C 252 [AIR V 40 C 62] : 1953 SCR 1059 (SC). 

75. 1953 S 0 333 (343) (Pr 39) : [AIR V 40 C 78] : 1954 S C R 53 ; ILR (1951) 
Trav-Co 1 (SC). 

76 . 1953 S C 252 [AIR V 40 C 62] : 1953 SCR 1069 (SC). 

77 . 1955 S C 661 (687) (Pr 48) [AIR V 42 O 101] : (1955) 2 S C R 603 (SC). 

78 . 1953 S O 252 [AIR V 40 C 62] : 1953 SCR 1069 (SC). 

79 . 1953 S C 252 (258) [AIR V 40 C 62] : 1953 SCR 1069 (SC). 

80 . In order to validate levy of tax on sales and purchases in coarse of 
inter-State trade and commerce that took place prior to the decision of the 
Supreme Court in the Bengal Immunity Co.'s case, (AIR 1955 S C 661 (SC) ), 
the President has promulgated the Sales Tax Validation Ordinance, 1956 (30th 
January 1956). For text of the Ordinance, see Note 15. 

81. 1955 S O 661 (687) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC). 
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(t) Scope of cl. (1) (a), Explanation : Whether it authorises 
taxation of sales coming under it. 

As regards the scope of cl. (l) (a) read with the Explanation, the 
main views on the question may be formulated as follows : 

(i) The Explanation does no more than define what an outside 

sale is and the purpose of the Explanation is exhausted as soon as 

it is held that an inter-State sale cannot be taxed by any State other 

than the delivery State. The Explanation cannot be relied on for the 

purpose of attributing any legislative power to the State Legislature 

of the delivery State to tax an inter-State sale. This is the majority 
view in the Bengal Immunity Co.'s case. 62 

(ii) The Explanation cl. (1) (a) has not the' effect of conferring 

legislative power on the delivery State to tax inter-State sales, and 

the delivery State is only left free to tax such sales. But the 

Explanation has the effect of imparting to the sale a statutory situs 
in the delivery State. 


This is the majority view in the United Motors case 63 On this 

view the majority held that the sales covered by Explanation to 

cl. (1) (a) became purely intra-State sales and hence removed from 
the operation of cl. (2). 

(hi) The. Explanation has the effect of making the sale taxable 

both by the delivery" State and the ‘title’ State (that is, the State 

in which property in the goods passes). This was the view taken by 

Bhagwati J. in the United Motors case 84 but was recanted by him in 
Bengal Immunity Co.'s case 65 

(iv) The Explanation to cl. (l) (a) has a positive aspect and 
authorises the imposition of tax by the delivery State. This was the 

view taken by the minority Judges (Jagannadhadas and Venkatarama 

Ayyar JJ.) in the Bengal Immunity Co.’s case.™ Sinha, J„ also agreed 
with the reasoning of Venkatarama Ayyar, J. 

P A " t° ady Stat6d ' the majorit y view in the Bengal Immunity 
- ° aSe wa3 against construin g the Explanation to cl. (l) (a) as 

?£ zap v •° imi : <**•» *««»«* 

l V:L™T, 0 6,1: ,m s 0 “ <*». */ 

Bombay v. UniLd Motor's 7lndliul ° ^ ' 1953 S ° R 1069 (SC)> Slate ° f 

"inoluimunUy ? 42 ° ] ° 1] : (1955) 2 8 ° * 603 < SC >' 

8 [AIR V 4 S 2 G c!oir:T 1955) J 2rc IUOsTsC) 1 Tl ^ ^ 

Bihar, Ud (SC b Bengal Immunity Co. v. State of 

87. 1955 S C 661 [AIR V 42 C 101] : (1955) o S r n ens /tap, n 1 r 
Co. y, State of Bihar. J ' 5) 2 s 0 R 603 (SC), Bengal Immunity 
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positively conferring any legislative power of taxation on the delivery 
State. It recognized the difficulty created by the form of the 
Explanation which defined an outside sale not in a simple and 
straightforward manner as it could have done, but in a circuitous 
manner by defining an inside sale. But the majority was not 
inclined to attach too much importance to thi 3 factor and regarded 
it only as an instance of inept drafting, which should not make a 
difference to the true and proper construction of the provision. S. R. 
Das, Ag. C. J. f observed at p. 678 of A. I. R. 1955 S. C. : 

To hold that the Explanation has, besides its declared purpose 
another hidden purpose of conferring or enlarging legislative power 
is to build up a fanciful argument merely on the infelicitous and 
involved language used in the Explanation, although it is distinctly 
not the purpose of the Explanation and although it does not 

purport substantively and proprio vigore to confer any legislative 
power on any State.” 

He also observed at p. 678 of A. I. R. 1955 S. C. : 

“ It is utterly illogical and untenable to say that Art. 286 
which was introduced in the Constitution to place restrictions on 
the legislative powers of the States, by a side wind, as it were, gave 
enlarged legislative powers to the State of delivery by an Explana- 
tion sandwiched between two restrictions.” 

In the view of the majority in the Bengal Immunity Co.'s case 98 
therefore, no question arose as to cl. (2) taking away a power which 
was conferred by cl. (l) (a), Explanation wffiile in the view of the 
minority Judges in the same case, the Explanation to cl. (1) (a) 
conferred no authority to tax and on the principle of harmonious 
construction cl. (2) of the article was to be given a construction which 
would save intact the authority to tax conferred by cl. (1) (a), 
Explanation. 

But the majority Judges did not find it necessary to express a 
final opinion on the scope of cl. (l) (a) Explanation, because, in the 
view wffiich they took of the article, each of the several restrictions 
imposed by the article had an independent and cumulative opera-' 
tion, so that even on the assumption that cl. (l) (a) Explanation 
authorised the taxation of inter-State sales in the cases covered by 
the Explanation, the operation of cl. (2) would not be affected and 
the prohibition imposed thereby would come v infco play to prevent the 
taxation. So also, w r ith reference to the majority view in the U?iited 
Motors case 88 that the Explanation to cl. (l) (a) imparted a statutory 

88 . 1955 S C 661 [AIR V 42 C 101] : (1955) 2 S C R 603 (SC), Bengal Immunity 
Co. v. State of Bihar. 

89. 1953 S C 252 [AIR V 40 C 62] : 1953 SCR 1069 (SC), State of Bombay v. 
United Motors (India) Ltd . 
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situs to the inter-State sale wholly in the delivery State, although 

the majority in the Bengal Immunity Co.'s case 90 did not assent to 

this view, yet they did not find it necessary to express its final opinion 

on the question, inasmuch as in its view the situs of the sale was 

irrelevant to the question whether the sale took place in the course 

of inter-State trade and commerce or not, and if the sale took place 

in the course of inter-State trade and commerce, then by the principle 

already mentioned, namely, that the restrictions imposed by the 

article are mutually independent and operative cumulatively, the 

operation of cl. (2) would not in any way be whittled down by 

Explanation to cl. (l) (a) and therefore, even on the assumption that 

the delivery State was left free to tax the inter-State sales coming 

within the scope of the Explanation, this power of taxation by the 

delivery State would not escape the restrictions imposed by other 
clauses including cl. (2). 

(ti) Scope of clause (2): Whether it precludes State taxation of 
sales covered by Explanation. 

On this question also, a number of views have been expressed 
and they can be formulated as follows : 


(i) Clause (2) applies to all sales and purchases which take place 

in the course of inter-State trade and commerce, whether they are 

covered by the Explanation to cl. (l) (a) or not. This is the view of 

the majority in the Bengal Immunity Co.'s case 01 which overrules 

the decision in the United Motors case. 02 Under this view, until and 

unless Parliament provides otherwise by law, sales and purchases in 

the course of inter-State trade and commerce cannot be subjected to 

taxation, notwithstanding that they may be covered by the Explana- 
tion to cl. (l) (a). 

(ii) Sales coming within Explanation to cl. (l) (a) can be taxed 
by the delivery State and this power of taxation is not affected by 
cb (2). This was the view of the majority of the Judges in the United 
Motors case. 0 The view proceeded on the basis that the Explanation 
to cl (1) (a) had the effect of making the sales covered thereby 
pure y intra-State sales, taking place in the'delivery State at the end 
o ie transportation of the goods to such State, and hence, aecord- 
mgj o the majority view in the United Motors case ■» s uch sales must 

Co. Estate of Bihar. ^ ** ° 101J: 2 S C 14 o0J < SC h Henyal Immunity 

'JC ills n. tufsi 12 c iai ‘ <»"’ * 
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be held not to take place in the course of inter-State trade and 

commerce. Thus, it will be seen that the majority view in the 

United Motors case 05 does not proceed on the basis that cl (l) (a) 

Explanation operates as an exception to cl. (2) or cuts down the 

operation of cl. (2). The view proceeds on the basis that the sales 

covered by the Explanation to cl. (l) (a) are not covered by clause (2) 

at all, so that there is no question of the one operating as an excep. 
tion to the other. 


It is important to note this feature about the majority view in 
the United Motors case 96 because although the three learned Judges 
in the later case (namely, the Bengal Immunity Co.’s case 97 ) which 
overruled the majority view in the United Motors case 08 who consti- 
tuted a minority in the Bengal Immunity Co.’s case 99 concurred in 
the view of the majority in the United Motors case 100 on the main 
question and were of the opinion that the delivery State had the 
power of taxing the inter-State sales covered by the Explanation to 
el. (1) (a), they, not only adopted the reasoning of the majority in 
the United Motors case 101 but also proceeded on the theory of bar- 
monious construction of statutes and adopted the view that cl. (l) (a) 
Explanation and cl. (2) must be construed in such a way that effect 
can be given to both and that, therefore, cl. (l) (a) Explanation 
would pro tanto operate as an exception to cl. (2). 

(iii) In construing cl. (l) (a) Explanation and cl. (2), the 
principle of harmonious construction must be adopted. As cl. (l) (a) 
Explanation authorises the imposition of tax by the delivery State on 
a certain class of inter-State sales, cl. (2) must be construed in 
such a way as not to take away this power but as only applying to 
inter-State sales not covered by cl. (l) (a) Explanation. This was the 
view of the minority in the Bengal Immunity Co.’s case. 102 The 
difference between this view and the views of the majority Judges in 

95. 1953 S C 252 [AIR V 40 G 62] : 1953 SCR 1069 (S C), State of Bombay v. 
United Motors (India) Ltd. 

96. 1953 S C 252 [AIR V 40 0 62] : 1953 SCR 1069 (S C), State of Bombay v. 
United Motors (India) Ltd. 

97. 1955 S C 661 [AIR V 42 C 101]: (1955) 2 5 C R 603 (S C), Bengal Immunity 
Co. v. State of Bihar. 

98. 1963 S C 252 [AIR V 40 C 62] : 1953 SCR 1069 (S C), State of Bombay v. 
United Motors (India) Ltd. 

99. 1955 S C 661 [AIR V 42 C 101]: (1355) 2 S C R 603 (S C), Bengal Immunity 
Co. v. State of Bihar. 

100. 1953 S C 2*2 [AIR V 40 0 62] : 1953 SCR 1069 (S C), State of Bombay v. 
United Motors (India) Ltd. 

101. 1953 S C 252 [AIR V 40 C 62] : 1953 SCR 1069 (S C), State of Bombay y. 
United Motors (India) Ltd, 

102. 1955 S C 661 [AIR V 42 0 101] : (1955) 2 SCR 603 (S C), Bengal 
Immunity Co. v. State of Bihar. 
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the same case and of the majority Judges in the United Motors case m 
has already been discussed above. But it may be repeated that the 
majority in the Bengal Immunity Co.'s case m proceeded on the view 
that several restrictions imposed by this article on the State’s power 
of taxation have a mutually independent operation and have there¬ 
fore to be applied cumulatively, so that the mere fact that taxation 
of a certain class of inter-State sales is permissible under cl. (1) (a) 
Explanation does not mean that the prohibition under cl. (2) will not 
apply to such taxation. 


(iv) The class of sales covered by cl. (l) (a) Explanation consti¬ 
tutes a special class of inter-State sales, and cl. (l) (a) Explanation is 
a special provision with regard to such sales, while cl. (2) is a general 
provision with regard to inter-State sales and purchases. Hence, the 
principle generalia specialibus non derogant must be applied to such 
cases and it must be held that cl. (2) does not apply to the special 
class of inter-State sales covered by cl. (l) (a) Explanation. Hence, 
in such cases, the power of taxation which the delivery State may 
have by virtue of cl. (l) (a) Explanation, is not affected by cl. (2). 
This was the view of Bhagwati J. in the United Motors case , 105 But 
when he sat on the Bench of the Supreme Court in the Bengal 
Immunity Co.'s case ](0 which overruled the decision in the United 
Motors case, 107 he recanted his earlier view and held it to be errone¬ 
ous. The other learned Judges, who constituted the majority in the 
Bengal Immunity Co.'s case, 1 ' 9 were also of the opinion that cl. (l) 
(a) Explanation and cl. (2) apply to two wholly different classes of 
cases, that is, cases viewed from two wholly different points of view 
and the principle of generalia specialibus non derogant does not 
apply to such cases. 


States other than the ' delivery” State have no power to tax 
inter-State sales, 10J because, in regard to such States, the sale would 
be an outside’ sale, the taxation of which is prohibited by cl. (l) (a). 


103. 1953 S C ‘252 [AIR V 40 G 62] : 1953 SCR 1069 (S C), State of Bombay 
v. Bnited Motors (India) Ltd. 

104. 1955 S C 661 (676, 677) (Pr. 21) [AIR V 42 C 101]: (1955) 2 S C R 603 (SC), 
Bengal Immunity Co. v. I fate of Bihar. 

105. 1953 S C 252 (271) (Pr. 76) f AIR V 40 C 62] : 1953 S C R 1069 (S C), State 
of Bombay v. United Motors (India) Ltd. 

106. 1955 S C 661 (707) (Pr. 99) [AIR V 42 C 101] : (1955) 2 S C R 603 (S C), 
Bengal Immunity Co. v. State of Bihar. 

107. 1953 S C 252 [AIR V 40 C 62] : 1953 S C R 1069 (S C), State of Bombay v. 
United Motors (India) Ltd. 

108. 1955 S C 661 (685) (Pr. 42) [AIR V 42 C 101] : (1955) 2 S C R 608 (S C), 
Bengal Immunity Co. v. State of Bihar. 

109. 1955 S C 765 (773) (Pr. 26) [(S) AIR V 42 C 106] *. (1955) 2 S C R 483 (S C), 

Iiam Narain Sons Ltd. v. .dssf. Sales Tax Commissioner. (Goods manufactured 

in M. P. delivered for consumption in U. P. — State of M. P. cannot recover 
tales tax.) 
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The prohibition imposed by cl. (2) of this article against taxa. 
tion of sales and purchases in course of inter-State trade and 
commerce, is not an absolute but a qualified one, and is subject to the 
opening words of the clause “except in so far as Parliament may by 
law otherwise provide.’’ If and when Parliament by law removes the 
ban, States will have the power to impose taxes on inter-State sales. 
But even in that contingency, the power of the States to impose 
taxes on such sales will be subject to the restriction under cl. (l) (a) 
read with the Explanation. In other words, even if the Parliament 
should lift the ban under cl. (2), it is only the ‘delivery’ State under 

cl. (l) (a) Explanation that would have the power to tax inter-State 
sales and purchases and not other States. 


The question arises whether the power of the ‘delivery’ State to 
impose taxes on inter-State sales will be limited to the taxation of 
the buyers within its territory or whether it extends to the taxation 
of non-resident dealers who have sent the goods from other States. In 
State of Bombay v. United Motors India Ltd., no in which it was 
held that the power of the ‘delivery’ State to tax inter-State sales 
was not affected by cl. (2), a view since overruled in the Bengal 
Immunity Cols Case , ni this question did not specifically arise for 
decision, as the assessees, who contested the validity of the Bombay 
Sales-tax Act, 1952, belonged to the Bombay State itself and were 
carrying on business in Bombay. But the observations found in different 
parts of the majority judgment indicate that, in the view of the 

1953 S C 252 1259) (Pr. 13) [A.IR V 40 C 62] : 1953 SCR 1069 (S C), State of 
Bombay v. United Motors (India) Ltd. (The non obstante clause in the 
Explanation does not mean that under the general law, the place where the 
title passes is the place where the sale takes place.) 

1955 All 99 (102) (Pr. 5) [(3) AIR V 42 C 35], Kanpur Oil Mills v. Judge 

(Appeals) Sales Tax, Kanpur. (Sale in U. P. — Propertt in goods passing in 
XJ. P— But goods delivered in other States for consumption there—U. P. 
eannot tax.) 

1955 Orissa 172 (175) (Pr. 121 [(S) AIR V 42 C 47] : I L R (1955) Cut 237 (D B), 
B. C. Patel v. Sales Tax Officer. (Sale from Orissa to buyer outside Orissa 
—Goods delivered outside Orissa for consumption outside Orissa—Orissa cannot 
tax.) 

[But see 1953 Mad 116 (126) (Pr. 31) [AIR V 40 C 36] (DB), Govindarajulu 
Naidu cO Co. v. State of Madras. (The view expressed iu this case that the 
State in which the contract is concluded can tax an inter-State sale cannot be 
considere l good law now after the decision of the Supreme Court in A I R 
1953 S C 252 (SC).] 

Note. — Bhagwati J. held in the United Motors’ case (AIR 1953 S C 252 (S C) 
that both the ‘delivery’ State and the State io which the property in the goods 
has passed may tax such sales. But he retracted this view in the Bengal 
Immunity Co.'s case (AIR 1955 3 C 661 (r- Cl.) 

110 . 1953 S C 252 (260) (Pr. 22) [AIR V 40 C 62]': 1953 SCR 1069 (3 C). 

111 . 1955 S C 661 (687) (Pr. 48) [AIR V 42 C 101] : (1955) 2 S C R 603 (S C), 
Bengal Immunity Co. v. State of Bihar. 
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majority, the residence of the assesses within the State is not an Pt. 112 

essential condition for the taxation of tho sale or purchase by the 

State where such taxation is otherwise competent. Thus, on page 256 

of A. I. R. 1953 Supreme Court, in referring to the decision of 

the Privy Council in Wallace Brothers & Co. v. Commissioner of 

Income-tax , Bombay 112 which laid down the principle of sufficient 

territorial nexus as the basis of taxation, the majority judgment of 

the Supreme Court specially points out that the assessee, who was 

held liable to be assessed to income-tax in that case, was a non-resu 

dent foreign company. 

On page 260 of tho same report in paragraph 22 of the judg¬ 
ment, tho following passage occurs: 

“Tho view which we have expressed above avoids either 
anomaly and would place local trade and inter-State trade on an 
equal footing. The delivery State would tax both local and out-of- 
Statc dealers equally without discrimination against either and 
that, we think, is the only measure of protection which Art. 286 
could reasonably be supposed to accord to inter-State sales or 
purchases, when it is construed in the light of Arts. 301 and 804.” 

The above passage clearly contemplates that the delivery State can 
tax an out-of-State dealer. 


But on page 258, in paragraph 15, the following passage occurs: 

Thus, all buyers within the State of delivery from out-of- 
State sellers, except those buying for re-export out of the State, 
would be within the scope of the Explanation and liable to be 
taxed by the State on their inter-State transactions.” 


This passage, no doubt, is somewhat inconsistent with the above 
passages with the result that a little confusion is caused as to the 
real view taken. This matter has been commented on by S. R. Das, J., 
also in his leading judgment in the Benyal Immunity Co/s case. m 
But in view of the explicit language of the passage on p. 260 above 
quoted, it seem3 that the passage on p. 258 subsequently quoted, 
must be taken only to indicate that the delivery State has power to 
tax the buyers within its territory as well as the sellers outside its 
teiritor>. The passage, when taken along with the other passages 
already quoted, cannot mean that the delivery State can only tax 
the buyers within its territory and not the sellers out of its territory. 


It is in this sense that the judgment of the majority has also 
been understood by S. R. Das, J ., in State of Travancore-Cochin v. 

112. 1948 P C 118 (121) [AIR V 35 C 34] : 75 In i App 8G : 1918 F C R 1 (P C). 

3. 1955 S C 661 (673) <Pr. 18) [AIR V 42 C 101] : (1955) 2 3 C R 603 (8 O) 
Bengal Immunity Co. v. State of Bihar. 
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Shanmugha Vilas Cashew-nut Factory. 114 It has already been men. 
tioned above that S. E. Das, J., dissented from the majority view in 
the United Motors case . 115 In criticising the view of the majority, 
S. R. Das, J., points out the anomalous and highly embarrassing 
results that would follow from holding that the delivery State can 
tax sellers in other States. At page 345 of the report (A. I. R. 1958 
Supreme Court), he observes as follows in this connection : 

“To accede to this argument will mean that the Sales-tax 
Officer of the delivery State will have jurisdiction to call upon 
dealers outside that State to submit returns of their turnover in 
respect of goods delivered by them to dealers in that State under 
transactions of sale made by them with dealers within that State. 
Thus, a dealer in, say, Pepsu who delivers goods to a dealer in, say, 
Travancore-Cochin will become subject to the jurisdiction of the 
last mentioned State and will have to file returns of their turnover 
and support the same by producing their books of account there. I 
cannot imagine that our Constitution-makers intended to produce 
this anomalous result.” 


He has again adverted to this aspect in his leading judgment in 
the Bengal Immunity Co.'s case m and has proceeded on the basi3 
that the power of the “delivery” State, if and when conceded, would 
extend to taxing both the seller as well as purchaser. The dissenting 
Judges in the same case, Jagannadhadas and Venkatarama Ayyar, 
JJ., also have adopted the view that the taxing power of the ‘delivery* 
State under cl. (1) (a) Explanation would extend to taxation of both 
buyers in the State and sellers outside. 

The view that the power of the delivery State to tax an inter¬ 
state sale extends to the taxation of a non-resident seller belonging 
to another State, was specifically held by Patna High Court in Bengal 
Immunity Co. v. State of Bihar. 11 ' In that case, the Bengal Immunity 
Co. of Calcutta sold goods to purchasers in Bihar. The goods were 
delivered in Bihar to the purchasers there for consumption in the 
State of Bihar. It was held by the Patna High Court that the Bihar 
Government could levy sales-tax on the Bengal Immunity Company 
from Calcutta in respect of its sales to purchasers in Bihar. 

The same view has also been taken by the Assam High Court in 
Cement Marketing Co. of India Ltd, v. State of Assam. 119 Info* } 

114. 1953 S C 333 (345) (Pr. 42) [AIR V 40 C 78) : 1954 S C R 63 : I L R (1954) 

Trav Co 1 (S C). . 

115. 1953 S C 252 [AIR V 40 C 62] : 1953 SCR 1069 (S C), State of Bombay r. 


United Motors (India) Ltd. 

116. 1955 S C 661 [AIR V 43 C 101] : (1955) 2 S C R 603 (3 C), 


Bengal Immu¬ 


nity Co. v. State of Bihar. 

117. 1953 Pat 87 (92) (Pr 14) [AIR V 40 C 26] : I L R 32 Pat 19 (DB) 

118. 1955 Assam 113 (115) (Pr. 5) [AIR V 42 C 26] (D B). 
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case, it was held that a seller in Bombay selling goods to purchasers 

m Assam to whom the goods were delivered in Assam for the purpose 

of consumption in that State, could be taxed by Assam under the 
Assam Sales-tax Act, 1947. 

In Bengal Immunity Co. v. State of Bihar , 119 Jagannadhadas 
and Venkatarama Ayyar, JJ., also expressed the view that if a State 
could tax a sale or purchase involving inter-State elements, the tax 
could be imposed on a non-resident seller. Venkatarama Ayyar, J., 
observed as follows 120 : 


Article 286 
Note 3 (a) 
Pt. 119 


When Art. 286 (l) (a) and the Explanation refer to a sale or 
purchase, they merely conform to the terms of Entry 54, and these 
words cannot therefore be construed as splitting up the power to 
tax sales into two parts, one available against the purchaser at 
all times, as in the very nature of it he must be within the State, 
and the other against a seller if he is within jurisdiction. The 
power is one and indivisible to be exercised when the conditions 
mentioned in the Explanation are satisfied against cither a seller 
or buyer as the Legislature might determine. 


I he language of the Explanation, it should be marked, does 
not impose any limitation or condition on the exercise of this 
power. It is general and unqualified, and will comprehend all cases 
in which goods are delivered for consumption in the taxing State 
irrespective of whether the seller is within the State or not. To 
hold that the tax could be imposed on a seller only if he is within 
the State would be to add words to the Explanation which are not 
there, and for this, there is no justification. On the other hand, 
there are good reasons why the power should have been vested in 
the Legislature to determine whether it will tax the seller or the 
buyer. The tax imposed under the Explanation really falls on the 

consumer-purchaser. 


While it is possible that with reference to certain classes of 
goods the tax can effectively be imposed on the purchaser, it must 
happen that with reference to other kinds of goods as, for example, 

119. 1955 S C 661 (723, 719) [AIR V 42 C 101] : (1955) 2 S C It 603 (S C). 

Wagannadhadas J —Assessment of non-resi.lent is perfectly valid. Requisition 

may ie ser\ed by post and in absence of compliance, best judgment assessment 

can be made: Whitney v. Commissioners of Inland Revenue. (1926) 1926 Add 

Cas 37, Foil. (P. 723, Pr. 139). PP 

X enkntarama Ayyar J —On a construction of Arts. 245 (1) and 246, it will be 

ditncnlt to come to any other conclusion than that a sales-tax legislation of a 
a e w ich i 3 otherwise valid, is not ultra vires on the ground that the person 

J° 7 t “ ed i3 not resid8n ‘ within the territorial limits of the State, 

U Ben 19 ; 5 r 8 C 661 <PrS ' 205 ’ 206) [AIR V 42 G 10 U : < 1955 ) 3 S C R 603 (S C) 

Bengal Immunity Co. v. State of Bihar. ' 
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medicines in the present appeal, it cannot be so done, and, as 
already pointed out, it is a ‘familiar and sanctioned device* to make 
the seller the agent of the State for collection of taxes. In leaving 
it to the States to determine whether they will tax the seller or 
the buyer, the Explanation has merely given recognition to a 
familiar principle of taxation laws sanctioned by usage and upheld 
by authority.’* 


In Govindarajulu Naidu and Co. v. State of Madras™ the 
Madras High Court, after exhaustive discussion of the scope of cl. (l)(a), 
the Explanation to that clause and cl. (2) summed up its conclusions as 
follows: 


“The result may be thus summed up : 

1. The State has plenary powers of taxation over inter-State sales. 

2. The State has no power to impose a tax on extra-State sales. 

3. In respect of inter-State sales, the State in which the contract 

is concluded is the only State which has the power to impose 
a tax. 

4. Where goods are delivered for consumption in a particular State, 

that State has the power to impose a use tax or a purchase 
tax thereon notwithstanding that the transaction of sale is 
extra-State.” 


It is clear that propositions 3 and 4 in the above summing up are 
now no longer good law after the decision of the Supreme Court in 
the Bengal Immunity Co.'s case™ according to which, unless and 
until Parliament by law provides otherwise, States cannot tax inter¬ 
state sales whether they fall under cl. (l) (a) Explanation or not. 

As regards proposition 4, if it means that only the purchaser in 
the delivery State can be taxed by such State and not the seller in 
another State, (if and when such State gets the power to tax inter¬ 
state sales and purchases) the proposition does not seem to be correct 
in view of the authorities already cited. 


{o) Limitations 
ar sin** under 
Sales-tax Acts 
themselves. 


The decisions of the Supreme Court in the United Motors case™ 
and the Bengal Immunity Co.'s case™ only deal with the limitations 
imposed by the Constitution on the power of a State to impose taxe3 
and on sales and purchases of goods. But apart from the Constitution, 
the question may arise as to the circumstances under which a sale 


121. 1953 Mad 1:6 (128) (Pr. 31) [AIR V 40 C 30] (D B). 

122. 1955 S C G6L (687) (Pr. 48) [AIR V 42 C 101] : (1955) 2 S C R 603 (S C) 
Bengal Immunity Co. v. State of Bihar. 

123. 1953 S 0 *52 [AIR V 40 O 62] : 1953 SCR 1069 (S C), State of Bombay 
v. United Motors (India) Ltd. 

124. 1955 S C 661 [AIR V 42 C 101] : (1955) 2 S C R 603 (S C), Bengal Immu¬ 
nity Co. v. State of Bihar. 
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having elements of an inter-State character will be taxable under a 
particular Sales-tax law. 126 

For instance, the Sales-tax Act of a particular State may authorise 
the imposition of a tax on sale only in cases in which the property 
in the goods passes in the Stale. In such a case, the State will not be 
entitled to tax a sale under which the property in the goods passes 
outside the State, although the goods may be delivered within the 
State for the purpose of consumption therein. Thus, in Poppallal 
Shah v. State of Madras, 1 - 6 it has been held by the Supreme Court 
that under the Madras General Sales Tax Act, 1939, sales-tax can he 
levied only in respect of sales under which the property in the goods 
passed in the Madras State. Although this decision related to the 
liability for tax for a period before the coming into force of the 
Constitution the principle of this decision will hold good even sub¬ 
sequent to the Constitution if and when Parliament by law removes 
the ban under cl. (2) on the taxation of inter-State sales and purchases. 
Hence, where A in Horn hay sells goods to I! in Madras and the property 
in the goods passes to li in Bombay the Madras State will not have 
power to tax the sale under the Madras General Sales Tax Act, 1939, 
even if the goods are delivered in Madras as a direct result of the 
sale, for purposes of consumption in Madras, and even after Pai liament 
removes the ban under cl. (2). This point must he treated as settled 
by the decision of the Supreme Court in Poppatlal Shah's case 127 and 
as not being in any way affected by the decisions in the United 
Motors cast 128 or the Bengal Immunity Co.’s case . 1 '- 9 

Whenever the provisions of the Sales-tax Act are identical in 
material particulars with those of the Madras General Sales Tax Act, 
1939, so that the ruling of the Supreme Court in Poppatlal Shah’s 
case 1 - 0 may be applied to the case, the sale would he immune from 

125. 19S5 Orissa 122 (124) [(S) ATH V 42 C 35] : I L R (1955) Cut 934 IDB), 

Madras Auto Service v. Asst. Collector, Com. Taxes. (Goods sold by A in 

Madras to purchasers in Oris-a and delivered ihere for purposes of consumption 

therein—Though this may give jurisdiction to Orissa to lax the sales, under 

the Supreme Court ruling in United Motors' Case, yet it has to he seen whether 

within Hi- four corners of the Oiissa hales Tax Act, A is made liable to be 
taxed by 0,i = sa State.) 

126. 19.,3 S C 274 (257) ([>,• 9 ) [AIR V 40 C 63] : 1953 Cri L Jour 1105 : 1S63 
S C It C77 (SC). 

127. 154 S C 274 [AIR V 40 C 63] : 1253 Cri L Jour 1105 : 1253 S C R 677 
(SC), Poppallal Shah v. Scale of Madras. 

128. 1953 S C 252 [AIR V 40 C 62 ] ; 1953 SCR 10G9 (SC), State of Bombay v. 
Unit, d Motors (India) Ltd. 

129. 1955 S C 601 [AIR V 42 C 101] : ( 1955 ) 2 S C R 603 (SC), Bengal 
Immunity Co. v. State of Bihar. 

mm \ 9 ,° 3 S ° 274 ^ AIR V 40 C 63 1 : 1953 Cri L Jour H05 1 1953 S C R 677 
(fcC), 1 oppatlal Shah v. Slate of Madras. 
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tax if the property in the goods has passed in another State although 
the goods may have been delivered under the sale in the taxing State 
for the purpose of consumption in that State, and although Parliament 
may have lifted the ban under cl. (2). 

In this connection, it must be noted that in the Sales-tax Acts of 
several States (e. g., Assam, Bengal, Bihar, Bombay, etc.) the definition 
of ‘sale’ incorporates a provision similar to the Explanation to cl. (l) (a) 
of this article. In such cases, the ruling in Poppatlal Shah's case 131 
will not apply and the sale will be deemed to take place in the 
‘delivery’ State notwithstanding the fact that the property in the 
goods may have passed in some other State. But such a provision is 
not contained in the Sales-tax Acts of Madras, Andhra, Punjab, 
Mysore, Orissa, Pepsu, Travancore-Cochin and Vindhya Pradesh. 

With regard to the illustration given above, it has been stated 
that the Madras State will not have the power to tax the sale under 
the Madras General Sales Tax Act, 1939, as construed by the Supreme 
Court in Poppatlal Shah's case? 32 It must be noted that in such a 
case, the Bombay State also would not have the power to tax the 
sale, because as regards the Bombay State, the sale would be an 
“outside” sale under the Explanation to cl. (1) (a) as interpreted by 
the Supreme Court in the United Motors case 133 (on this point, the 
case has not been reversed by the Supreme Court in the Bengal 
Immunity Co's case m ) although the property in the goods may pass 
in Bombay. 

It will be useful to draw attention to the reasoning of the 
Supreme Court in Poppatlal Shah's case 135 in regard to its view that 
under the Madras General Sales Tax Act, 1939, a sale could be taxed 
only in cases in which the title to the goods passed in the Madras 
State. 

In that case, the course of business, which was followed by the 
assessee, a firm carrying on business in Madras, was as follows : The 
assessee company received orders in its Madras office from Calcutta 
merchants for supply of various articles. These articles were purchased 
in the local markets and despatched to Calcutta by rail or steamer. 
The railway receipts and bills of lading were taken in the name of the 

131. 1953 S C 274 [AIR V 40 C 63] : 1953 Cri L Jour 1105 : 1953 S C R 677 
(SC), Poppatlal Shah v. State of Madras . 

132. 1953 S C 274 (277) (Pr 9) [AIR V 40 C 63] : 1953 Cri L Jour 1105 : 195* 
SCR 677 (SC), Poppatlal Shah v. State of Madras. 

133. 1953 S C 252 (257) (Pr 12) [AIR V 40 C 62]: 1953 SCR 1069 (SC), State 
of Bombay v. United Motors (India) Ltd. 

134. 1955 S C 661 (677) (Pr 24) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC), 
Bengal Immunity Co. v. State of Bihar. 

135. 1953 S C 274 (276, 277) (Prs 6, 9) [AIR V 40 C 63] : 1953 Cri L Jour 1105 : 
1953 SCR 677 (S C), Poppatlal Shah v. State of Madras. 
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vendor company and so also were the insurance policies and they 
were sent to the company’s bankers in Calcutta who delivered the 
same to the consignees on payment of prices and other charges. It 
was admitted that under the circumstances the property in the goods 
sold passed in Calcutta to the purchasers. The question that aros°e for 
decision was whether the Madras company was liable to be taxed in 
Madras under the Madras General Sales Tax Act, 1939, in respect of 
the sales. Two contentions were raised on behalf of the Madras 
company : ( 1 ) that the Madras Provincial Legislature under the 
Government of India Act, 1935, had no power to make a law which 
would enable the Madras Government to impose a tax on a sale under 
which the title to the goods passed in another Province, (ii) Even if 
the Provincial Legislature is assumed to have had the power to make 
such a law, the Madras General Sales Tax Act, 1939, did not empower 

the Madras Government to tax a sale under which the title to the 
property passed outside the Province. 


The Supreme Court rejected the first contention and held that 
provided there was a sufficient territorial nexus between a Province 
and the transaction of sale sought to be taxed, the Provincial Legisla- 
ture could validly make a law for the imposition of a tax on the 
transaction even though the title to the goods thereunder may have 
passed iu another Province. But the Supreme Court accepted the 
second contention and held that under the Madras Act the Madras 

Government had no power to impose a tax on a sale under which the 
property in goods passed in another Province. 

Although the decision of the Supreme Court on the second point 
proceeded on the interpretation of the particular Sales-tax Act, the 
salient features of the reasoning of the Supreme Court on this point 
are worth noting as being of groat significance for the decision of 
similar questions that may arise with regard to the interpretation of 
e sales-tax laws of other Provinces or States. The Supreme Court 
observed that the question was as to what exactly has been adopted 
as the basis of the levy of sales-tax by the Legislature. In answer- 
jog his question, the Supreme Court took into consideration the title 
and the preamble of the Act for the purpose of ascertaining the legis. 
lative intent. After pointing out that the object of the Act was to 
impose axes on sales that take place within the Province, the 
upreme our examines what is the meaning attached to the expres- 
n im e o goo s y the Act. Then after referring to the definition 
, t* ? ^ ACt : the Su P reme Court holds that the element of 
bv tlYr PI TY 13 the deci91v0 factor in a ' 3ale ’ as contemplated 

goods passes in the Madras State that the sale will be taxable under 
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tho Act. The Supreme Court observed at p. 276 of A. I. R. 1968 S. C. 
as follows: 

“It is a settled rule of construction that to ascertain the 
legislative intent, all the constituent parts of a statute are to be 
taken together and each word, phrase or sentence is to be consi- 
dered in the light of the general purpose and object of the Act 
itself. The title of the Madras Sales Tax Act describes it to be an 
Act, the object of which is to provide for the levy of a general tax 
on the sale of goods in the Province of Madras and the very same 
words are repeated in the Preamble which follows. The title and 
preamble, whatever their value might be as aids to the construction 
of a statute, undoubtedly throw light on the intent and design of 
the Legislature and indicate the scope and purpose of the legisla¬ 
tion itself. The title and preamble of the Madras Sales Tax Act 
clearly show that its object is to impose taxes on sales that take place 
within the Province, though these words do not necessarily mean 
that the property in the goods sold must pass within tho Province. 
The expression ‘sale of goods’ is a composite expression consisting 
of various ingredients or elements. Thus, there are the elements of a 
bargain or contract of sale, the payment or promise of payment of 
price, the delivery of goods and the actual passing of title, and 
each one of them is essential to’a transaction of sale though the sale is 
not completed or concluded unless the purchaser becomes the owner 
of the property. The question is what element or elements have 
been accepted by the Madras Legislature as constituting a sale in 
tho Province upon which it is the object of the statute to levy tax. 
Section 2 (h) gives the definition of ‘sale’ and it is defined as 

meaning, 

‘every transfer of the property in goods by one person to another 
in the course of trade or business for cash or for deferred payment 
or other valuable consideration, but does not include a mortgage, 
hypothecation, charge or pledge.’ 

Unmistakably the stress is laid in this definition on tho element of 
transfer of property in a sale and no other. The language give3 no 
indication of the popular meaning of sale in which, according to the 
High Court, the word was used.” 

It will be seen from the above that the charging section in the 
Madras Sales Tax Act has not been referred to by the Supreme Court. 
The charging section in the Madras Act does not contain any 
element of territorial limitation. Notwithstanding this, the Supreme 
Court has taken into consideration the title and the preamble of the 
Act and on their basis has held that only a sale which takes place 
within the Province of Madras can be taxed under the Act and on 
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the same basis has further held that for the purpose of the Act ‘sale’ 
refers to the transfer of title to the goods as an essential element. 

It may be noted in this connection that in the same case the 
Madras High Court had also held that the sale could be taxed under 
the Madras Act only in cases in which the sale took place in the 
Madras State. But the Madras High Court had held that the 
expression sale” under the Act did not refer to the passing of the 
title to the goods but to the bargain or the contract between the 
parties. The Madras High Court took the view that the expression 
sale had both the popular and legal sense and that in the Madras 
Act the expression must be understood as being used in the popular 
sense as signifying the transaction itself which results in the passing 
of the property in the goods and not in the legal sense as referring 
to the actual passing of the property in the goods. It may be noted 
that this view was taken by the Madras High Court in Govindarajuln 

Nat da d Co. v. State of Madras . m But this view was overruled by 
the Supreme Court in Poppatlal Shah's case.™ 

It xx ill thus be seen that though Parliament may remove the 
ban under cl. (2), it does not necessarily follow that a State will have 
the power to impose a tax on an out-of-State sale in every case in 
which the goods are delivered within its borders for the purpose of 
consumption therein. The question will have to be decided in each 
case on the terms of the particular sales-tax legislation. In interpreting 
such sales-tax legislation the reasoning of the Supreme Court in 
Poppatlal Shah's case m may be relied on as a guidance and where 
the material provisions are similar to those interpreted by the 
Supreme Court, it may be held that in the case of out-of-State sales 
in which the property in goods passes in another State, it will not be 
competent to a State (notwithstanding cl. (l) (a) Explanation) to tax 

the sale even though the goods are delivered within its borders for 
the purpose of consumption in such State. 

It has been seen above (sub-note (b)) that neither the legislative 
tntties confening the power of imposing sales-tax nor the provisions 
Aitr. 2 45 oi Art. 240 require that the sale or purchase to be 
taxc( must take place within the taxing State. But such a condition 
may be laid down by the taxing statute itself. In such a case, it will 
ia\e to t considered what is the situs of a sale. But a sale of goods 
in\o \Gs se\eral ingredients, such as the contract of sale, the transfer 
o tit e, payment of price, delive ry of goods, etc., and in view of this, 

136. 1953 Mad 116 (128) [AIU V 40 C 36] (DIP, 

1 s r 3 P c-f,!* 276 ’ 2771 (Prs 8l 9 > t'VIH V 40 C 63] : 1953 Cri L Jour 1105 : 
.f, , l 877 < S C »- Spatial Shah v. State of Madras. 

( c C \ }> ° 27 ^, [AIU V 40 C 63 J : 195 3 Cri L Jour 1105 : 1953 S C R 677 

(fcC), Poppatlal Shah v. Slate of Madras. 

Bind, Con. S.F. 62, 
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it is difficult to assign a sale to a particular State where the ingredients 
involved take place in different States. In Bengal Immunity Go. v. 
State of Bihar™ Das, Ag. C. J., observed as follows : 

5 * ry* 

The situs of an intangible concept like a sale can only be 

fixed notionally by the application of artificial rules invented either 

by Judges as part of the judge-made law of the land or by some 

legislative authority. But as far as we know, no fixed rule of 

universal application has yet been definitely and finally evolved 

for determining this for all purposes. There are many conflicting 
theories : 

One, which is more popular and frequently put forward and 
is referred to and may, indeed, be urged to have been adopted by 
the Constitution in the non obstante clause of the Explanation, 
favours the place where the property in the goods passes, another 
which is said to be the American view and which was adopted in 
Govindarajulu Naidu & Co. v. State of Madras™ fixes upon the 
place where the contract is concluded, a third which prevails in 
the continental countries of Europe prefers the place where the 
goods sold are actually delivered, a fourth points to the place whore 
the essential ingredients which go to make up a sale are most 
densely grouped. 

“ In this situation if the Explanation were not there and the 
ban under cl. (2) were to be raised unconditionally it would becoinG 
necessary for the Courts to reach a conclusion and choose between 
these conflicting views.” 141 

However, the question will have to be determined in the light 
of the provisions of the particular Sales Tax Act. It has been 
seen above, how in Poppatlal Shah's case™ the Supreme Court held 
that under the Madras Sales Tax Act, the place where the title passed 
would be the place where the sale took place. (See also Note 7.) 

Another question that may arise under a particular sales-tax 
legislation (as distinct from any question under the Constitution) is 
whether the particular sales-tax law authorises a taxation of a ‘dealer' 
in another State. 

139. 1955 S C 661 (681) (Pr 33) [AIR V 42 C 101] : (1955) 2 S C R 603 (S C). 

140. 1953 Mad 116 [AIR V 40 C 36] (DB). 

141. Note.— It is submitted with respect that (if the ban under cJ. (2) is lifted) 
notwithstanding the Explanation to cl (1) (a), Courts will not be relieved of 
their duty to determine what constitutes the situs of a sale of goods of an 
inter-State character where the particular Sales Tax Act provides that only a 
sale which takes place within the State can be taxed. The Explanation to 
cl. (1) (a) of this article cannot be read as part of the Sales Tax Act. 

142. 1953 S C 274 (277) [AIR V 40 C 63] : 1953 S C R 677 : 19-53 Cri L Jour 
1105 (SC), Poppatlal Shah v. State of Madras. 
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(It has been seen above that so far as the Constitution goes if and 

when Parliament removes the ban under cl. (2) on inter-State sales 

the power of the delivery’ State under cl. (l) (a) Explanation will 

extend to the taxing of sellers outside the State or the buyers inside 
the bfcaie, as the State Legislature may think fit.) 

For instance, the sales-tax laws of many States define a “dealer” 

as a person carrying on the business of buying and selling goods in 

the State. Such a territorial limitation in the definition of a dealer 

is contained in the sales-tax laws of Assam, Bengal, Bombay, Delhi 

adhya Pradesh, Madhya Bharat, Hyderabad, Kutch, Manipur, 

sbu, Pepsn, Rajasthan, Saurashtra, United Provinces and Vindhya 

radesh, although the actual collocation of words is not identical in 

a 1 cases. In the sales-tax laws of Andhra, Bihar, Madras, Mysore 

and Travancore.Cochin the definition of a ‘dealer’ does not contain 
sucj a limitation. 

It 13 arguable that where the sales-tax law defines a 'dealer' 0 3 a 

person carrying on business in the particular State, an out.of-Stato 

dealer cannot be taxed under that law in respect ol a sale nnder 

wh.eh title peases outside the State but the goods arc delivered within 
the State for the purpose of consumption therein. 

v rt Ch <?L P ° in ) T rai i« d “ Cement Metin * Co - °f Indi “ Ltd. 

n ( y 2) ‘ i A ;rv High , as un,ier the ^ £ 

s 2 (12) the definition of sale’ includes a Proviso to the effect that 
even a sale which takes place outside the State will be deemed to take 
P <-ce within the State if the goods sold are delivered within the 
State, as a direct result of the sale, for the purpose of consumption 
herein thereby showing that the out-of-State dealer, who sells goods 

ellin"t aS ls S m fT’ “T be treated as Carrying ° n the business of 

ttu t D hTa P ' GiU ' AS3am Hifih C ° Urt rej6Cted tb ° c °nten- 

unTet PGr30r : CanDOt bG Sai J t0 Ca ^ 011 business in a State 
also It 0 l 8 a l ° f bUSinCSS iD SUch State ' A «™lar view was 

Madras'** and by the'o" “£ * VM ° n V ' G ° Ve ™ °f 

***“ of Co"Zrlt T Z^ AU ‘° ^ "■ 

Sion sWllVftTT' S “‘ e ’ T “ Acls whict <=» » provi- 

sicrosimd ar to the Proviso to g. 2 ( 12) lt8 Ass>m ^ » hich 

j£ 

(The Orissa" ActT ° f ' ^ (19 ’ 5 ' ^ 334 (DB >’ 

‘Bale” contained an Exnlanut' • ' * A,nenc ' m ent Act 1950) in defining 

above referrel to- " wa£ w T ^ ‘° ^ in * h ° Act 

Place in Orissa for all Z 0 3 ! 7 ^ * *"“* 89 ^-ing taken 

P P 3 of the Act including the definition of ‘dealer’.) 
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also define a dealer as a person carrying on the business of selling in 
the particular State, the ruling of the Assam High Court, above 
referred to, will not apply. In such cases, therefore, if the title to the 
goods passes in another State, it will be open to argument that under 
the particular Sales Tax Act a dealer in another State is not liable to 
tax even though he has sold goods to purchasers in the taxing State 
and the goods have been delivered in such State as a direct result of 
the sales for the purpose of consumption in such State. 

Where P, a merchant in State A sells goods to purchasers in 
State B, but the contract of sale, payment of price and the delivery 
of the goods all take place in State A although the goods are even¬ 
tually brought into State B for consumption therein, P cannot be 
held to carry on business in State B, merely because orders for his 
goods were canvassed in State B. 14C 

In this connection, the distinction between trading with a 
country and trading xoithin a country, pointed out in Grainger v. 
Gough , 147 may be drawn attention to. In that case, Lord Herschell 
observed : 

“In the first place, I think there is a broad distinction 
between trading with a country and carrying on a trade within a 
country. Many merchants and manufacturers export their goods 
to all parts of the world, yet I do not suppose any one would 
dream of saying that they exercise or carry on their trade in every 
country in which their goods find customers. When it is said, 
then, that in the present case England is the basis of the business, 

146. See 1955 Orissa 122 (125) (Pr 3) [(S) AIR V 42 C 35] : I L R (1955) Cut 
334 (DB), Madras Auto Service v. Asst. Collector , Com. Taxes. (If the assesses 
is simply canvassing for orders and has no power to finalise contracts and the 
contracts are finalised not within the jurisdiction of the taxing State but in 
other countries, it cannot be held that the proposed assesses is carrying on 
business or exercising trade by mere canvassing for orders within the territory 
of the taxing State— Grainger and Son v. Cough (1896) 1S96 App Cas 325, 
Greenwood v. Smidth and Co. (1922) 1 App Cas 417, Lovell and Christmas Ltd . 
v. Commr. of Taxes (1908) 1908 App Cas 46 at P. 48, Pachiammal v. Hindustan 
Co-operative Insurance Society , AIR 1941 Mad 270 and Municipal Council 
of Cocanada v. “dan” Line Steamers Ltd. AIR 1919 Mad 209, Ref. to— But 
it was held that in this case as the goods were delivered in Orissa for 
consumption the sale took place in Orissa under cl. ( 1 ) (a) Explanation of this 
article.) 

(1896) 1S96 App Cas 325 (335, 336) : 65 L J Q B 410, Grainger & Son v. Gough . 

(A foreign merchant who canvasses through agents in the United Kingdom for 
orders for the sale of his merchandise to customers in the United Kingdom 
does not exercise a trade in the United Kingdom within the meaning of the 
Income-tax Acts so long as all contracts for the sale and all deliveries of the 
merchandise to customers are made in a foreign country.) 

147. (1896) 1896 App Ca3 325 (335, 336) : 65 L J Q B 410, Grainger d Son v. 
Gough. 
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that the wine was to be consumed here, and that the business done Pt. 148 

would remain undone but for the existence of the customers in 

England, I cannot accept this as proof that M. Roederer carries 
on his trade in this country.” 

But in order to say that a person carries on business of selling 

goods in a State it is not necessary that he should reside or have a 

place of business in that State. The test is whether the sales take 
place in that State. 148 

A few stray and occasional cases of sales in a State will not 

amount to “carrying on business’’ in that State. It has to be found 

that the proposed assessee is habitually or systematically selling his 
goods in the State. 149 


Under some Sales Tax Acts, in the case of sales by merchants 

outside the State, under which the goods are delivered in the taxing 

State, the tax may be imposed only on the purchasers within the 

taxing State and not on the sellers who are outside the State This 

is the case under the Bombay Sales Tax Act, as pointed out by the 

Supreme Court in the United Motors’ case , 150 In such cases, therefore, 

there can be no question of imposing a tax on the outside seller. In 

such cases, (if and when Parliament lifts the ban under cl. (2)), 

cl. (1) (a) Explanation will only operate to validate the imposition of 
tax on the inside purchaser. 


(u) Question 
whether Sales 
Tax Act autho¬ 
rises taxation of 
seller or pur¬ 
chaser in case 

of inter-State 

sales. 


The instances given above for showing that although the ban 
under cl. (2) may be lifted by Parliament, out-of-State dealers may 
not bo liable to taxation in all cases of inter-State sales are only 
illustrative and there may be further grounds under the respective 
bales.tax Acts on which such exemption of outside dealers may be 
validly claimed. The question must be examined in each case on the 
provisions of the particular Sales Tax Act in question. 


The President promulgated the Sales Tax Laws Validati 
r rnance, 1956, in order to prevent the decision of the Supre; 
Court .n the Beiujal Immunity Co.’s case 151 from having a retrosp 
.vs effect so as to affect the validity of taxation of inter-State sa 
n purchases that had taken place before the decision. T1 


U ofM 9 JraT d 86 ,91) (Pr 17) [AIR V 40 C 29 J < DB >- v. Ommm* 

'u'aZlTt 'T 122 <126) 3) [(8) AIR V 42 ° : ILR <*955) 334 (DI 

Madras Aut0 Service Collector, Com. Taxes. 

" v. It c 62] : 1953 8 c R 1069 *■ 

Immunatco. v. Bihar. ° ^ ' U955) 2 S 0 R 603 < S C ). 


(v) Above 
questions only 
illustrative. 


(w) Sales Tax 
Validation: Re¬ 
trospective ef¬ 
fect of Supreme 
Court decision 
in Bengal Im¬ 
munity Co.'s 
case. 
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Ordinance has since been re-enacted as the Sales Tax Laws Validation 
Act, (7 of 1956). For text of the Act, see Note 15. 

(x) Whether Art. 301 is bar to taxation of inter-State sales and purchases. 

—See Commentary on Art. 801, 

4. Intra-State sales. — A sale of goods is a composite trans- 
action involving several elements, such as agreement to sell, transfer 
of ownership, payment of price, delivery of goods and so forth, which 
may take place at different places. 1 Where nil the ingredients in the 
transaction of sale take place within the same State and the trans- 
action is a purely local or domestic one, there can be no dispute about 
its being subject to the taxing power of the State, as in such a case 
the sufficiency of the territorial nexus between the taxing State and 
the sale or the purchase which it seeks to tax, is obvious and beyond 
question. The restrictions imposed by cl.(l)(a) read with the Expla¬ 
nation to that clause and cl. (2) apply only to inter-State sales and 
not to purely intra-State sales of the kind mentioned above. 

In the State of Bombay v. United Motors India Ltd., 9 it was 
held by the Supreme Court that the Explanation to cl. (l) (a) had 
the effect of converting, by legal fiction, an inter-State sale into a 
purely intra-State one and thus removing it from the ban imposed 
by cl. (2) on State taxation of sales in course of inter-State trade or 
commerce. But this view was overruled by the Supreme Court in 
Bengal Immunity Go. v. State of Biharf in which it was held that 
the situs of the sale was irrelevant to the question whether it took 
place in course of inter-State trade and commerce. (See also Note 3.) 

5. Extra-State sales.—Under cl. (l) (a), it is expressly provided 
that no law of a State shall impose or authorise the imposition of a 
tax on the sale or purchase of goods where such sale or purchase takes 
place outside such State. Where all the ingredients of a sale such as 
the agreement to sell, payment of price, passing of title, delivery of 
the goods, etc., take place outside a State, it is clear that the sale or 
purchase takes place outside the State, and that the State cannot tax 
such sale. But where the ingredients of a sale take place in different 
States, the question arises as to the true situs of the sale. In which 

Article 286 _Note 4 

1. 1953 S C 252 (257) (Pr 12) [AIR V 40 C 62] : 1953 SCR 1089 (SC), State of 
Bombay v. United Motors (India) Ltd. 

2. 1955 SC 661 (722) (Pr 136) [AIR V 42 C 101] : (1955) 2 S CR 603 (S C) Bengal 
Immunity Co. v. State of Bihar. (Tax on purely internal sale which occurs as 
a result of transportation of goods from a manufacturing centre within the 
State to a purchasing market in same State is permissible.) 

1953 S C 252 (258) (Pr 15) [AIR V 40 C 62] : 1953 SCR 1039 (SC), State of 
Bombay v. United Motors (India) Ltd. 

3. 1953 8 C 252 (258) (Pr 16) [AIR V 40 C 62] : 1953 SCR 1069 (SC). 

4. 1955 S C 661 (682) [AIR V 42 C 101] : (1955) 2 S C R 603 (SO). 
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of the several States in which the different ingredients occur does 
the sale take place? With reference to which of the several States 
concerned is it to be held that the sale takes place outside the State? 
It will be difficult in any given case to say which of the several 
ingredients making of the sale are the most essential. (See Note 8 (ss)-). 
To solve this difficulty, the Explanation to cl. (l) (a) furnishes an easily 
applicable test for determining what is an outside sale. It provides 
by means of a legal fiction that for the purpose of cl. (l) (a) the 
State, in which the goods sold or purchased are actually delivered 
lor consumption therein, is the State in which the sale or purchase 
is to bo considered to have taken place, notwithstanding that the 
property in such goods passed in another State. Thus, the simple test 
is: Are the goods actually delivered in the taxing State as a direct 
result of a sale or purchase for the purpose of consumption therein ? 
Then such sale or purchase shall be deemed to have taken place in 
that State and outside all other States. Thus, a sale, of which the 
ingredients take place in different States, is an outside sale for purpose 
ot sales.tax with reference to all States other than the delivery State. 1 
Thus, an outside sale can be of two kinds (i) a sale, of which all the 
ingredients take place outside the State, (ii) a sale of which one or 
more ingredients do take place in a State but under which the goods 
are not delivered in that State but in some other State. In the latter 
case, the sale is deemed to be an outside sale by virtue of the 
Explanation to cl. (l) (a), although partially at least it is not an 
outside sale. According to the Explanation, even where the title to 
the goods may pass in a particular State, the sale will be deemed to 
take place outside the State if the goods are actually delivered under 
the sale in another State for consumption therein. 

I he question has arisen whether the non obstante clause in the 
Explanation does not imply that under the general law the place 
v.here the title passes will determine the location of a sale or purchase, 

> ° that the Explanation to cl. (1) (a) must be understood only as 
providing that the sale must be deemed to take place in the delivery 
Etate and also in the State in w r hich the title to the goods passes. If 
this question could be answered in the affirmative, it-will be seen 
chat a sale with m^r-State characteristics will be an intra -State sale 
and not an outside sale not only in regard to the delivery State but 
also in regard to the State in which the title to the goods passes. 


Article 286 — Note 5 

• pf 5 ® ° 7 r 65 (7?3) fPrB ?6 > 27 > [ (S) AIR V 42 0 108] : (1955) 2 S C R 483 
SC), Ram Naravn Sons Ltd . v. Asst. Commr. of Sales Tax (Goods manu- 

hetured m Madhya Prade3h delivered for consumption in U. P. _ State of 
Madhya Pradesh cannot recover sales-tax - Apart from the ban imposed by 
i. (1) (a) taxation by Madhya Pradesh would also be precluded under cl. (2)). 
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But this view has been rejected by the Supreme Court in the State of 
Bombay v. United Motors India Ltd. 2 Bhagwati J., however, in that 
case considered that the State, in which the title to the goods passed, 
would also be a State in which the sale took place. But, at the same 
time, he held that the taxing power of such State in respect to such 
sale would be excluded by cl. (2) which prohibited the taxation of 
sales taking place in the course of inter-State trade until Parliament 
should lift the ban. Bhagwati J., however, in Bengal Immunity Co. 
v. State of Bihar, 3 recanted his earlier view and held that under the 
Explanation to cl. (l) (a), the sale can be held to take place only in 
the ‘delivery’ State and not in the ‘title’ State. (It has already been 
seen in Note 3 that under the ruling of the Supreme Court in the 
Bengal Immunity Co. v. State of Bihar 4 even the delivery State 
cannot tax such sale or purchase unless Parliament by law otherwise 
provides under cl. (2).) 

In Govindarajulu Naidu & Co. v. State of Madras 3 the Madras 
High Court expressed the view that the State, in which the agree- 
ment to sell is concluded, is the State in which the sale takes place 
for purposes of sales-tax and the question where the title to the goods 
passes was not material for such purpose. The Madras High Court 
further held that the Explanation to cl. (l) (a) has not the effect of 
making the sde an outside sale with reference to the State in which the 
contract is concluded. Hence, according to the Madras High Court in 
the above case, the power of such State to tax the sale is not affected 
by cl. (l) (a) read with the Explanation, although the delivery of the 
goods under the sale may take place in another State (w'hich State,, 
according to the Madras High Court, may impose a purchase or use 
tax on the goods). This view is also no longer good law after the 
decision of the Supreme Court in the United Motors' case 3 

The decision of the Supreme Court in Bengal Immunity Go. v. 
State of Bihar 7 does not touch this point. According to the decision, 
the question of the exact effect of cl. (l) (a) Explanation can only be 
academic till the Parliament by law lifts the ban under cl. (2) on 
State taxation of sales and purchases in course of inter-State trade 
or commerce. 

It may also be noted that in Govindarajulu Naidu's case,* the 
Madras High Court purported to follow the decision of t he same Court 

2. 1953 S C 252 (267) (Pr 12) [AIR V 40 C 62] : 1953 SCR 1069 (SC). " 

3. 1955 S C 661 (706) (Pr 97) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC). 

4. 1955 S C 661 [AIR V 42 C 101] : (1955) 2 S C R 603 (SC). 

5. 1953 Mad 116 (127, 128) [AIR V 40 C 36] (DB). 

6 . 1953 S C 252 [AIR V 40 C 62] : 1953 SCR 1069 (SC). State of Bombay v. 
United Motors (India) Ltd. 

7. 1955 S C 661 [AIR V 42 C 101] : (1955) 2 S C R 603 (SC). 

8 . 1953 Mad 116 [AIR V 40 C 36] (DB), Govindarajulu Naidu <t Go. v. Slate of 
Madras . 
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in Poppatlal Shah v. State of Madras .» In that case, it was held that 

passing of the title was not the decisive factor to determine the situs 

o t e sale, but that the place where the contract was concluded 

would be the place where the sale took place. This decision of the 

Madras High Court was reversed by the Supreme Court in Poppatlal 

Shah v. State of Madras} 0 The decision of the Supreme Court, 

owever, did not turn on the present article but purely on the 

anguage of the Madras General Sales Tax Act, 9 of 1939, and it was 

held by the Supreme Court on the construction of the Act, that it 

was only in cases in which the title to the goods passed within the 

Province of Madras that the sale could be taxed under the Madras 

Act and the fact that the bargain was concluded in Madras was not 
sufficient for the purpose. 


6. Nexus theory under the article. __ It has been seen in 

^ote 3 that in the absence of any provision in the Government of 

India Act, 1935, corresponding to this article restricting the power of 

the Provincial Legislature to tax inter-Provincial sales, the sole 

criterion for determining whether a Province could tax a sale in a 

given case was the existence or otherwise of sufficient territorial 

"w-n the sale and the taxing State. It has also been seen in 

tha Note that this was not a satisfactory test as it caused a great 

ea of uncertainty as to what would constitute a sufficient territorial 

«««« and also as it led to the same transaction being liable to be 
taxed by several States. 

It has also been seen in Note 3 that as a result of the Explana. 

“V 0 CL (1 (a) °f thls article the ^st of sufficient territorial nexus 
has been replaced by a simpler and more easily workable test. 

But it must be noted that the principle of territorial nexus has 
not altogether ceased to operate even after coming into force of the 
rtic e, although the application of the principle has been made very 
simple. The reason for this is that cl. (l) (a) read with the Explana- 

pla^oufaidfth 11 V f Ute Legi3lature from taxia S a salG which takes 
State ! Stat6 ° r musfc be deemGd to take place outside the 

there is no si ^ ^ fict ' 0n 6nacted by the Explanation. But 
I sale all t “f*, tbe delivery State to fax 

the sale is T kgal flCtion enacted by tbo Explanation, 

which the del-r £ ! ak °. PkCe U1 th0 d6livery Sfcate - Tbe Powe; 

the ban unde -Wof ^ g6t ^ and wheu tbe Parl iament lifts 
cl (l) fa) rpa/ v° ^ ^ Sale Wl11 tbuS not b ° derived bom 

h^-tmndo^^ Stftte ^ ^ ^ 
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which is deemed to take place within its borders, without oeing 
subjected to any prohibition. But the power to tax the sale is nofc 
derived from the article but is derived only from Art. 246 (8) read 
with Sen. VII, List 2, Entry 54. This has been expressly pointed out 
by the majority judgment of the Supreme Court in the United Motors* 
case} The principle on which the taxing power is so derived ia 
obviously the principle of territorial nexus as, in the eye of the law, 
(under the Explanation) the sale is one which takes place in the 
delivery State. 


7. The situs of a sale. — It has been seen in Notes 3, 4, 6 
and 6 that this article makes the situs of the sale or the place where 
the sale takes place, one of the criteria for determining the jurisdic¬ 
tion of a State Legislature to impose or authorise the imposition of a 
tax on the sale. The Explanation to cl. (1) (a) further provides a 
simple and workable test for determining the situs of a sale, the 
component ingredients of which take place in different States. But 
this does not alter the fact that under cl. (l) (a) the test of jurisdic¬ 
tion is made to depend on the situs of the sale. 


It is important to remember this, as otherwise it may be suppos¬ 
ed that even under the Government of India Act, 1935, the situs of 
the sale was the test of jurisdiction and that this article only defines 
by means of the Explanation what the situs of a sale must be deemed 
to be in cases in which owing to the inter-State nature of the transac¬ 
tion, the question may otherwise be open to controversy. As already 
pointed out in Note 3, the mere provision in S. 100 cl. (3) of the 
Government of India Act, 1935, that a Provincial Legislature could 
make laws for a Province or a part thereof, did not, when read with 
Item 48 of Sell. VII, List 2 permitting the Provincial Legislature to 
make laws with respect to taxes on sale of goods, imply that such 
taxes could be imposed only on sales which took place within the 
Province, that is, in other words, on sales of which the situs was in 
the Province* The principle of sufficient territorial nexus did not 
imply that the situs of the sale must be within the taxing Province. 
The situs of the sale as the basic constitutional principle of jurisdic¬ 
tion for taxation has been introduced for the first time by this 

article. 


Most of the provincial laws, however, as a matter of fact, made 
the situs of the sale the basis of the jurisdiction to tax. In other 
words, the sale was taxed if it took place 'within the taxing province. 
For instance, under the Madras General Sales Tax Act, 1 939, the 
power to tax a rose in regard to sales of goods which took place within 

Article 236 — Note 6 / 
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the Province. Notwithstanding this, a question arose as to when a 
sale could be said to ^ have taken place in the Madras Province— 

whether the term sale’ in the context referred to the bargain or 

contract or to the pissing of title. This was the case in Poppatlal 

Shaky. State of Madras. 1 The Madras High Court held that the place 

where the contract was concluded would be the situs of the sale and 

not the place where the title passed. On this view it held that a sale, 

m ^P^t of which the agreement was concluded in Madras but the 

goods were sent to Calcutta where also the title passed, could be 

taxed in Madras. This decision of the Madras High Court was 

reversed by the Supreme Court. 3 It was held by the Supreme Court 

that the question as to what was meant by the Madras Act by the 

expression sale of goods in the Province of Madras” must be decided 

on a construction of the provisions of that Act. On this view, the 

Supremo Court held, after referring to the definition of sale in the 

Act which emphasized the aspect of transfer of property, that unless 

the property in goods passed in the Province of Madras the sale could 
not be taxed under the Act. 


lhe above case illustrates bow, even where an Act provides that 
only a sale which takes place within the province can be taxed, con¬ 
troversy may still arise as to when a sale can be said to take place 
within the province. Explanation to cl. (l) (a) solves the problem by 
providing a simple and workable test. But, as seen in Note 3 , unless 
the Explanation has been incorporated in the particular Sales Tax 
Act, the Explanation cannot be relied upon for interpreting such Act. 
Moreover, under the ruling of the Supreme Com t in Bengal 
Immunity Co. v. State of Bihar, 3 until and unless Parliament lifts 
the ban under cl. (2) on State taxation of sales and purchases in 
course of mter-State trade and commerce, a State will not be com¬ 
petent to tax a salo involving intcr-State elements even though it 
may be covered by cl. (l) (a) Explanation. 


In the absence of a provision like cl. (l) (a) Explanation in the 
ernment of India Act, 1935, for determining the situs of a sale 
involving mter-State elements, each Province picked out one or more 
elements of the transaction of salo and made them the basis of its 
es ax legislation. 4 A sale of goods involves several ingredients such 
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as contract of sale, transfer of title, payment of price, delivery of 
goods, etc., and in the absence of any statutory provision governing 
the question it would be difficult to say where the sale takes place. 
(See Note 3 (ss).) 

Another general feature of the sales tax legislation of most of 
the Provinces before the Constitution was that although ‘sale* was 
first defined as meaning a transfer of property in the goods so as to 
make the passing of the property within the Province the principal 
basis for the imposition of the tax, yet, by means of explanation to 
that definition, it gave extended meaning to the word and thereby 
enlarged the scope of its operation. Thus, some of those Provincial 
Acts purported to tax a sale or purchase irrespective of the place where 
it took place, if only the goods were within the Province at the time 
when contract for sale or purchase was made, or the goods were 
produced or manufactured within the Province after the contract had 
been made. 6 

Thus, to sum up the difference in the constitutional position on 
this aspect of the question under the Government of India Act, 1935, 
and under this Constitution, the situs of the sale was not constitu¬ 
tionally required to be a basis of sales tax legislation of the Provinces. 
Although many of the Provincial Sales Tax Acts professed to tax only 
sales which took place within the Province and although “sale" was 
defined so as to stress the element of transfer of property, yet, by 
means of explanations and otherwise, each Province assumed juris¬ 
diction to tax sales on the basis of one or more elements therein 
which took place within the Province although all the other elements 
took place outside. This article introduces a double change. First, it 
makes the situs of a sale the constitutional basis of a sales tax 
legislation of a State, and secondly , it provides a simple and workable 
test for determining the situs of a sale which involves inter-State 
elements. It must be remembered, however, that under the ruling of 
the Supreme Court in Bengal Immunity Co. v. State of Bihar G 
unless and until Parliament lifts the ban under cl. (2) on State 
taxation of sales in course of inter-State trade, a State cannot tax a 
sale involving inter-State elements even though it may be covered 
by cl. (l) (a) Explanation. 

"Where under the Explanation to cl. (l) (a) of this article, a sale 
or purchase cannot be deemed to take place within a particular State, 
a provision in a pre-Constitution Sales Tax Act under which the sale 

1963 S C 252 (256) (Pr 10) [AIR V 40 C 62] : 1953 SCR 1069 (SC), State of 
Bovibay v. United Motoi'S (India) Ltd. 

5. 1963 S C 333 (341) (Pr 32) [AIR V 40 C 78] : 1954 SCR 63: ILR (1954) Tra7- 
Co. 1 (8C), State of Travancore-Cochin v. Shanmugha Vilas Gasheicnut Factory . 

6 . 1955 S C *61 (687) (?i 48) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC). 
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or purchase would be considered as taking place within such State 
Note 18 J™* ^ ^ COm ‘ nS int ° f ° rCe ° f thG Constitution - (See 
See also Note 3 (ss). 

8. “Actually delivered as a direct result of such sale or 

purchase. ’—In order that a sale or purchase involving inter State 

elements may be deemed under Explanation to cl. (1) (a) to take place 

in the State in which the goods are delivered for consumption, two 

conditions are necessary : (i) the goods must be actually delivered 

there, and (n) the delivery must be as a direct result of sale or 

purchase. The words “actual delivery” can only mean, in the context, 

P ysical delivery of the goods and not merely constructive delivery 

such as delivery by transfer of documents of title, etc. 1 The whole 

object of the Explanation is to give a power of taxation in respect cf 

goods actually entering the State for the purpose of use therein and 

it would defeat such a purpose if notional delivery of goods, as by 

lansfer of documents of title to the goods within the State, is held to 

give the State a power to tax, when the goods are actually delivered 
in another State.- 

• A . 3 r ® gards delivct 'y to a common carrier, the general principle 

is that where goods are delivered to a carrier for transmission to a 
bn y er the carrier is presumed to be the buyer’s agent to take delivery 3 

See Sale of Goods Act, 1930, S. 39.) But in the context of the 
Explanation to cl. (1) (a), delivery to a common carrier would not be 
an actual delivery within the meaning of the Explanation, as otherwise 
the Explanation would practically become useless. 4 As most inter- 
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State sales involve transport of goods from one State to another by a 
common carrier, the result of holding that the delivery of goods to a 
common carrier is “actual delivery” within the meaning of the 
Explanation would be that in most cases the “delivery” would take 
place in a State which is different from that in which the goods are 
consumed, and the latter State will have no power to tax the sale* 
even if and when the Parliament lifts the ban under cl. (2) on State 
taxation of sales and purchases taking place in course of inter-Stafce 
trade and commerce. This would be obviously against the intention 
of the provision. 5 But in Mohammad Isliolc v. The State of Madras , 6 
it was held by the Madras High Court that where under the contract 
of sale the goods were to be delivered “F. 0. R.” at P in State of 
Madras for transport to E in State of Travancore-Cochin where the 
goods were to be consumed, and the goods were so delivered and 
transported, the delivery must be held to have taken place in the 
State of Madras and not in the State of Travancore-Cochin. 

In this connection, it may be pointed out that under S. 39 of the 

Sale of Goods Act, 1930, delivery to a carrier is only deemed to bo a 

delivery to the buyer, while the Explanation to cl. (l) (a) requires an 

actual delivery. The language of S. 39 of the Sale of Goods Act seems 

to imply that the delivery to a carrier is not actual delivery. 

The second requirement above mentioned is that the actual 

delivery must be as a direct result of the sale or purchase. Where A 

in Madras sends his agent to Bombay and the agent buy3 goods in 

Bombay and takes delivery of the goods in Bombay and sends them 

to A in Madras for the purpose of consumption in that State, although 

the goods may be actually delivered in Madras by this process, they 

cannot be said to be delivered in Madras as a direct result of the sale, 

because delivery as a direct result of the sale has already taken place 

in Bombay. Hence in such a case it is Bombay alone that can tax the 

sale and not Madras. 7 _ 

1953 S C 252 (258) [\IR V 40 C 62) : 1953 SCR 1069 (S C), State of Bombay 
v. United Motors (India) Ltd. 

[See 1955 S C 661 (687) [AIR V 42 C 101] : (1955) 2 S C R 603 (S C), Bengal 
Immunity Co. v. State of Bihar. (This decision overrules th-3 previous decision 
of the Supreme Court in State of Bombay v. United Motors (India) Ltd. . (AIR 
1953 S C 252 (SC)) only on the question whether the delivery State has the 

power, immediately,and independently of Parliamentary legislation under cl.(2), 
to impose sales tax on an inter-State sale—It does not affect the point that if 
and when Parliament lifts the ban under cl. (2), the sale could be taxed ody 

by the delivery State and not by any other State.)] 

6 . 1955 Id ad £02 (504) (Pr 9) [(S) AIR V 42 C 137] (DB). (Sale of Goods Act, 

S. 39 (1) was referred to. It was held that on the terms of the contract the 

delivery of the goods at Pollachi Junction was a delivery to P urcha?er - 
Transport of goods to Ernakulam from Pollachi was really on behalf of buyer.) 

7. 1953 S C 333 (339) (Pr 19) [AIR V 40 C 78] : 1954 S C R o3 : ILB{ o ) 
Tray-Col (SC), State of Travancore Cochin v. Shanmugha Vilas Cashewnut 
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9. ‘ For the purpose of consumption in that State ” _ 

Under the Explanation to cl. (l) (a), a sale involving inter-State 

elements will be deemed to take place in the delivery State only in 

those cases in which the goods are delivered in that State for tho 

purpose of consumption therein. The word “consumption" has been 

thus defined in Webster’s New International Dictionary Vol I 
page 483: ’ ' ’ 

. (3) Economics- The use of (economic) goods resulting in the 
diminution or destruction of their utilities; opposed to production 
Consumption may consist in the active use of goods in such a 
manner as to accomplish their direct and immediate destruction as 
m eating food, wearing clothes, or burning fuel; or it may consist 
in the mere keeping, and enjoying the presence or prospect of a 
thing, which is destroyed only by the gradual processes of natural 
decay, as in the maintenance of a picture gallery. Generally it 
may be said that consumption means using things, and production 
means adapting them for use : J. S. Nicholson." 

Hence, delivery of goods for the purpose of consumption in the 

delivery State means delivery for the purpose of being used in such 

ofcate. 

But according to the majority view in the State of Bombay v 
United Motors India, Ltd., 1 the consumption’ in the delivery State 
need not bo by the purchaser himself. The Explanation only requires 
that the goods must be intended for consumption in the delivery State 
such consumption being either by the purch aser himself or by others 

Factory. f A in Travancore sending agent to Madras to buy goods for bim anl 
Tpur^ )° ‘ D Ttav “ ncore -Travancore.Cochin State cannot tax the sale 

1953 Mad 116 (125) [AIR V 40 C Vfl mm r 7 • 7 ., 
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to whom he may subsequently sell the goods. In this connection* 
Patanjali Sastri, C. J., in delivering the judgment of the majority, 
observed as follows (at p. 258 of A. I. R. 1953 S. C.) : 

“It is to be noted that the Explanation does not say that the 
consumption should be by the purchaser himself. Nor do the words 
‘as a direct result’ have reference to consumption. They qualify 
actual delivery.’ The expression ‘for the purpose of consumption 
in that State’ must in our opinion be understood as having reference 
not merely to the individual importer or purchaser but as 
contemplating distribution eventually to consumers in general 
within the State. Thus all buyers within the State of delivery from 
out-of-State sellers, except those buying for re-export out of the 
State, would be within the scope of the Explanation and liable to 
be taxed by the State on their inter-State transactions.” 

Thus, although the Explanation requires that the delivery in the 
delivery State must be for the purpose of consumption therein, it is 
not necessary that the sale itself must be directly to a consumer. The 
Explanation is wide enough to cover both classes of cases, that is, 
those in which the delivery is directly to the consumer as well as those 
in which the delivery is to dealers who distribute to the consumers. * 

Bhagwati, J., however, in the same case took the view that 
delivery to a dealer would not be delivery for the purpose of 
consumption, although eventually the goods may be intended for 
consumption in the same State. 3 

But if a dealer in a State imported goods from another State 
only for the purpose of re-exporting them, the delivery in the 
importing State will not be for the purpose of consumption in that 
State and in such a case the sale will not be covered by the Expla¬ 
nation. This was the view of the majority of the Judges of the 
Supreme Court in the United Motors ’ case. 3 But Bose, J., dissented 
from this view and according to him even a dealer who stocks goods 
for sale or re-export may be said to consume them in the economic 
sense. He observed as follows 4 : 

“What after all does ‘consumption’ mean ? In the economic 
sense it is just the use which a purchaser chooses to make of the 
goods purchased for his own purposes. He does not have to destroy 
them nor does he have to diminish their value or utility. A man 
who purchases a valuable piece of scul pture or painting for 

2. 1953 S C 252 (272) (Pr 78) [AIR V 40 C 62] : 1953 SCR 1089 (8 C), State of 
Bombay v. United Motors (India) Ltd . 

3. 1953 S C 252 (258) (Pr 15) [AIR V 40 C 62] : 1953 SCR 1039 (SC). State of 
Bombay v. United Motors (India) Ltd. 

4. 1953 S C 252 (266) (Pr 49) [AIR V 40 C 62] : 1953 SCR 1069 (S C), State of 
Bombay v. United Motors (India) Ltd . 
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preservation in a national museum does not destroy it nor does he use 

it himself except for the purposes of presenting it to the museum. 
But he is a consumer. In the same way, a man who purchases 
goods for use in his business so that his business can be carried on 
by the constant feeding of a stream uses the goods and therefore 
consumes’ them even though he does not keep them himself.” 

The next question that arises is whether “consumption” will 
include the using of goods for manufacturing purposes. Thus, 
suppose yarn is imported by the kandloom weavers of Madras from 
spinning mills of Bombay, for the purpose of being made into cloth. 
Can it be said that yarn is delivered in Madras State for purposes of 
‘consumption’? Other examples can be multiplied easily. On this 
question there is no decision of the Supreme Court or High Court 
which exactly covers the point. The quotation from Webster’s Die- 
tionary, which has already been given, seems to suggest that the 
employment of an article in producing something will not amount to 
consumption’ of such article. Thus, if ground-nut is pressed and 
ground-nut oil is manufactured from the ground-nuts, it may be said 
that the oil manufacturer does not “consume” the ground-nut but 
uses it for producing oil} But the point is not free from doubt, and 
opinions of two of the learned Judges of the Supreme Court seem to 
be in favour of ascribing to the word ‘consumption’ a wide meaning 
so as to include the use for manufacturing purpose. Thus, in State of 
Travancore.Cochin v. Slianmuglia Vilas Cashew-nut Factory , u 
S. R. Das, J., in his dissenting judgment, observed as follows : 


The next question is—was such delivery for the purpose of 

consumption m the State? The raw cashew-nuts, after they reach 

the respondents, are put through a process and new articles of 

commerce, namely, cashew-nut oil and edible cashew-nut kernels, 

are obtained. It follows, therefore, that the raw cashew-nut is 

consumed by the respondents in the sense I have mentioned. 

Consequently, such purchases will fall squarely within the Kxpla- 

nation and will be deemed to take place in Travancore, so that 

Un< cr cL W W the neighbouring States will not be entitled to 
impose any tax on these sales or purchases.” 


he opinion of Bose J. in the United Motors case' has already 
ocen referred to and it has been seen that he takes a very wide view 
of the word consumption” so as to include any use which the pur. 

S 'nZ 1 P 4 , Hyd 1 (7) j Pr 18) tAIR V 41 C 1] : ILR (1953) Hjd G73 (F B), 
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chaser chooses to make of the goods for his own purposes. According 
to him, even a merchant, who stocks goods for sale, consumes them. 
Hence, although he has not specifically referred to the question whe¬ 
ther the use of an article for manufacturing purpose will amount 
to consumption thereof, yet the wide meaning which he ascribes to 
the word consumption” would seem to indicate that according to 
him even use for a manufacturing purpose would amount to con¬ 
sumption. 

Though S. E. Das, J., expressed the above-mentioned view in his 
dissenting judgment in State of Travancor e-Cochin v. Shanmugha 
Vilas Cashew-nut Factory , 8 the opinion of the majority of the Court 
in that case was not expressed on this point. In the view which the 
majority took of the case, they did not find it necessary to express 
their views about the scope of Explanation to cl. (l) (a) in the case. 
In the United Motors case ,° the majority judgment only lays down 
that for the purpose of the Explanation, the consumption need not 
be directly by the purchaser and that delivery to a dealer also would 
be covered by the Explanation, provided the goods were intended for 
eventual distribution and consumption in the State itself. The 
Supreme Court had no occasion to express its opinion on the question 
whether use for manufacturing purposes would amount to consump¬ 
tion. 

In Buchi Rajalingam v. State of Hyderabad 10 the question is 
merely raised without any definite expression of opinion. 

In Govindarajulu Naidu & Co. v. State of Madras , n it was 
contended that the word “consumption” in the Explanation should 
be understood in the limited sense of eating and not in the wider 
sense of using. In this connection reference was made to the language 
of Entry 52 of List 2, where both “consumption” and “use” are 
used disjunctively. But the contention was rejected and in doing so it 
was pointed out that Entry 53 of the same List speaks of taxes on the 
“consumption or sale of electricity” and that obviously consumption 
here can only mean ‘use*. 

It may be pointed out that in Govindarajulu Naidu's case 12 the 
goods in question were hides and skins which obviously cannot be 
directly made use of without being subjected to a process of manu¬ 
facture into leather goods. Nevertheless the goods were held to have 
been delivered for the purpose of con sumption. This also suppo rts 

8. 1953 S C 333 [AIR V 40 C 78] : 1954 S C R 53 : ILR (1954) Trav-Co. 1 (SC). 

9. 1953 S C 252 (258) (Pr 15) [AIR V 40 0 62]: 1953 SCR 1069 (SC), State of 

Bombay v. United Motors (India) Ltd. 

10. 1954 Hyd 1 (7) (Pr 18) [AIR V 41 C 1] : ILR (1953) Hyd 673 (FB). 

11. 1953 Mad 116 (128) (Pr 33) [AIR V 40 C 36] (DB). 

12. 1953 Mad 118 (128) (Pr 33) [AIR V 40 C 36] (DB), Govindarajulu Naidu 
& Co. y. State of Madras . 
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the theory that consumption’ will include use for a manufacturing 

purpose. Hence, it seems it would not be correct to confine the word 

consumption to non.productive user, and that use even in the 

process of production or adaptation for use would itself be an act of 
consumption. 

In Ganapathy Iyer v. Hyderabad State,™ the question was whether 
the exemption from sales.tax under the Hyderabad^General Sales.tax 

Act, 19 d 0, which was given to rice and flour, would apply also to 
eatables prepared from rice and flour. It was held that the exemption 
Tvould not extend to such eatables. This decision also seems to 
support the theory that when a thing is adapted for use and a 
different commercial article is produced as a result, the original 
rtiele suffers destruction and ceases to exist. In other words it is 
consumed For, otherwise, the rice or flour out of which eatables 
are prepared would have to be treated as continuing to exist in the 

orTour ° atableS S ° 0,8 t0 bG entitled t0 exem ption applicable to rice 

The difficulty does not appear to be in recognizing that an 
< Hide m essence is destroyed or consumed in its being used for 
proc ucmg another commercial article but the question seems to be 
rea > w ether the word “consumption”, as used in this article 
means a purely destructive use (though the destruction may be a 
very gradual process) or whether it includes use for a productive 

Court 3 is h" ^ ° f S ’ R ‘ Da9 ’ J - of the Supreme 

ourt is clear and unequivocal that even use for producing another 

rticle will amount to consumption. The wide meaning given to the 

ok consumption” by Bose, J., also supports the same theory The 

decision of the Madras High Court in Govindarajulu Naidu’l case™ 

authn t'r faV ° Ur ° t ie San ‘ e V ‘ eW ’ M ah ' eaJy ex P la med. But an 

seems Jit' 0 Pr ° n ° UnCemCnfc by the Supremo Court on this point 

eems to be necessary to make the position clear beyond doubt In 

fM • — 

Madia J^'T 1 T ° baCC0 Devel °P me ’ lt Co. Ltd. v. State of 

- vas doubted by the Mad ras High Court whether packing 

13. 1954 Hyd 94 (91) (p r 2 ) [air V 41 C 311 mm ~ 

Co. v!^/ n S rr 33) CAIB V 40 C 36 ^ ^ Govindarajulu Kaidu * 

'etLT^y tu o'lMmfc" 1 E " 42 C 13T] (DBb oil Pur . 

’consumption’, 8 C ° mPiny ,0r ‘heir mill, is purchased for 

^oceulp^,, otl 481 . (DB) - ^ : It ,eems that the 

goods are packed^ P * t&kes P ,ace in tha State in vhich the 
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materials in which the goods sent to another State are packed can 
be said to be delivered in the latter State for purposes of consumption 
in that State. 

In the case of a sale involving inter-State elements, the fact that 
the goods are delivered in another State for the purpose of consumption 
in that State is a question of fact to be proved by the party alleging 
it 17 and in the absence of such proof, the sale would not be taxable 
by any State even if and when the Parliament should have lifted the 
ban under cl. (2). 

10. Sale or purchase in the course of inter-State trade or 
commerce (cl. 2) — General. —This article prohibits a State from 
imposing a tax on three classes of sales : 

(a) sales which take place, or are deemed, under the Explanation 

to cl. (1) (a), to take place, outside the State; 

(b) sales in the course of import into and export outside India ; 

and 

(c) sales in the course of inter-State trade and commerce—in this 

case, the ban may be removed by legislation by Parliament 

(see Note 3.) 

As seen in Note 3, unless and until Parliament otherwise 
provides by law, a State cannot under cl. (2) impose a tax on a sale 
in the course of inter-State trade or commerce although such sale 
may be covered by cl. (l) (a), Explanation and may, therefore, be 
deemed as taking place within the ‘delivery’ State and hence as not 
being within the ban under cl. (l) (a). (See for full discussion 
Notes 2 and 3.) 

From the above, it will be seen that in the case of inter-State 
sales under which goods are sent from State A to State B, the question 
about the scope of Explanation to cl. (1) (a) is material only in regard 
to the taxing power of State B, that is, the delivery State, because, 
it is only the taxing power of such State that would depend on the 
sale being covered by cl. (1) (a), Explanation. (As seen in Note 3 the 
taxing power of the ‘delivery’ State could be exercised only if and 
when Parliament lifted the ban under cl. (2).) 

As regards the taxing power of State A, i.e., the State from 
which the goods are sent, the question of the applicability of cl. (l) (a), 
Explanation would be immaterial because whether the Explanation 
applied or not, State A would not be competent to tax the sale. If 
the Explanation applied, the sale would be deemed to take place in the 
delivery State, namely, State B, and outside State A. Thus, if the 
Explanation applied, the taxing power of State A would be exclude d 

17. 1955 NUC (Mad) 1562 [AIR V 42] (DE), Indian Leaf Tobacco Development 

Co. Ltd . v. State of Madras . 
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by cl. (1) (a). Where, on the other hand, the sale is not covered by 

the Explanation to cl. (l) (a), still the power of State A to tax the 

sale would be excluded, because, in such a case, the sale would bo one 

in the course of mter-State trade and commerce and, as such, exempt 
from taxation under cl. (2). 


It will be seen from the above that where a sale of an inter- 
State character is not governed by the Explanation to el. (l) (a), it 
will not be taxable at all either by State A from which the goods are 
sold or State B, the delivery State, or any other State, which may 
have territorial connection with the sale, and may otherwise have a 
right to tax the sale on the principle of sufficient territorial nexus. 

The opening words of cl. (2), namely, “Except in so far as Parlia¬ 
ment may by law otherwise provide” clearly indicate that the lifting 
of the ban may be total or partial. In other words, Parliament may 
lift the ban wholly and unconditionally or it may lift it to such extent 
as it may think fit to do and on such terms as it pleases. 1 


Under Proviso to cl. (2) sales and purchases in the course of inter 

State trade and commerce which were liable to State taxation, prior to 

the commencement of the Constitution, would continue to be so liable till 

31st March, 1951, notwithstanding cl. (2), if the President has ordered 

that they should be so liable. Under this Proviso, the President has 

issued Sales.Tax Continuance Order (C. 0. 7 of 1950). Hence, in all 

those cases in which the President’s Order would apply, the’sale or 

purchase would be liable to State taxation where it was so liable 

prior to the Constitution, notwithstanding that such taxation may be 
contrary to the provisions of clause (2). 


It must be noted that the President’s Order can save the taxin" 
power of the State only in so far as such taxing power conflicts with 
e provisions of cl. (2). Where such taxing power conflicts with 
cl- W of this article, the President’s Order cannot save such power 
Hence, even under the above President’s Order, a sale involving inter- 
b a e elements cannot be taxed by any State other than the ‘delivery’ 


U3 ’ S ^ pose A in Madras sells goods to B in Travancore. In 
a case, the sale would have been liable to taxation both by Madras 

-- before the Co nstitution. After the Constitution, if, 

• Article 286 __ Note in 

iJiUhy7o. Tlatllnltkar ' " ° ^ ^ 2 8 ° B 608 (S0 >' 
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in such a case, the goods are delivered in Travancore as a direct result 
of the sale for the purpose of consumption in that State, the Explana¬ 
tion to cl. (1) (a) would come into play and the sale would be deemed 
to take place in Travancore and outside Madras. Consequently, the 
sale would be taxable by Travancore alone, not by Madras. The taxing 
power of the Madras State, which is excluded by cl. (l) (a), in such 

a case, cannot bo revived by invoking the President’s Order above 
referred to. 3 

Prior to the Constitution, there was no bar against the taxation 
of sales which, according to the test laid down in cl. (l) (a) Explana- 
tion, would be sales taking place “outside” the taxing State. Where 
the assessment is a single one covering the liability for the period 
both before and after the Constitution, and as regards the period after 
the Constitution, the assessment is bad as contravening cl. (l) (a) read 
with the Explanation, (notwithstanding the President’s C. 0.7 of 1950), 
the entire assessment must be held to be invalid. 4 

Pnma facie , every sale involving inter-State elements would fall 
under cl. (2), 6 and, therefore, in cases in which the President’s Order 
above referred to was applicable, the sale would be liable to taxation 
by all the States by which it would have been taxable prior to the 
Constitution. Where a party pleads that a sale was covered by Explana¬ 
tion to cl. (l) (a) and that hence the State out of which the goods were 
sent would not be competent to tax the sale, the burden of proof is on 
such a party to prove the facts necessary to bring the case within the 
Explanation, namely, that the goods w 7 ere delivered in another State as a 
direct result of the sale and that the goods were meant for consumption 
in such State. In the absence of such proof, the exemption under 
c l. (l) (a) read with the Explanation could no be cla imed and the sale 

3. 1955 S C 765 (“169) [(S) A I R V 42 C 106] : (1955) 2 S C E 483 (S C), Ham 
Narain Sons Ltd. v. Asst. Commissioner of Sales Tax. 

1955 All 99 (102, 103) (Pre 3, 6) [(S) AIR V 42 C 35], Kanpur Oil Hills y. Judge 

(Appeals) Sales Tax, Kanpur. (If the ban of clause (1) comes into operation, 

the non-applicability of the ban under clause (2) of Ait. 283 becomes 

immaterial and the taxation of the sale by the State law must be held to be 

void — Sale of goods by A in U. P. to purchasers in other Slates—Delivery in 

other States for consumption therein— U. F. cannot tax the sale by relying cn 
President’s C. 0. 7 of 1950.) 

1952 Nog 378 (385) (Prs 36, 37, 38) [A I R V 39] : 1 L R (1953) Nag 332 (DB), 
Shriram Gulabdas v. Board rf Revenue. 

4. 1955 S C 7G5 (770) (Pr 16) [(8) AIRY42C 106] : (1955) 2 S C B 483 (S C), 

Ram Narain Sons Ltd. v. Assistant Commissioner of Sales Tax. (Bennett and 
"White (Calgary) Ltd. v. Municipal District of Sugar City No. 5,(1951) App Cas 
786 at p. 816, Foil.) 

5. 1953 Orissa 334 (336) [AIR V 40 C 97] : ILR (1953) Cut 553 (DB), Sakhigopal 
Cocoanut Growers Co-operative Society v. State of Orissa. (Sale in Orissa— 
Goods sent to M. P. and Bihar — If Orissa wants to tax a sale involving inter¬ 
state elements it will have to show that the delivery also took place in Orissa 
for the purpose of consumption.) 
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would be taxable by virtue of the President’s Order under Proviso to 
cl. (2).« 

11. Sale in course of inter-State trade or commerce_Mean¬ 

ing —Inter-State trade or commerce means trade or commerce between 
persons in different States. Hence, a sale in the course of inter-State 
trade or commerce implies necessarily that the parties to the sale are 
m different States at the time of the sale. Thus, if A in Madras sends 
his agent to Uttar Pradesh who makes purchases there on behalf of his 
principal and sends the goods from Uttar Pradesh to Madras, the sale 
does not take place in the course of inter-State trade or commerce. 
The sale is purely an intra-State sale taking place in Uttar Pradesh. 1 

In this connection, the following passage from Willis on Cons¬ 
titutional Law of the United States (1936 Edn., page 289) may 
be quoted : 

“Commerce becomes inter-State when it involves or concerns 
more States than one. Whenever there is traffic or commercial 

intercourse between a person in one State and a person in another 
State, there is inter-State commerce.” 


( The following passage in the judgment of Chief Justice Marshall 
in Gibbons v. Ogden? which bears on the meaning of the expression 
commerce among the several States” in Art. 1, S. 8 (3) of the 

American Constitution, also brings out the distinction between 
inter-State and intra-State commerce : 


The word ‘among’ means intermingled with. A thing, which 
is among others, is intermingled with them. Commerce among the 

States cannot stop at the external boundary line of each State, but 
may be introduced into the interior. 


6 1955 NUC (Had) 1562 [AIR V 42], Indian Leaf Tobacco Development Co. 
Ltd - v. State of Madras. 

15(31 [A1R V 42L East India Match Factor y> Xrtvatti v. State 

C ?l 1 OI 3 / TraV ' C ,r 55 ® (537) (Pr - 1] [AIK V 40 C 213 1- A - V - George <t Co. v. Sales 
hctg Cer ' a ^ase the case wag remanded for ascertainment of the 
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It is not intended to say that these words comprehend that 
commerce which is completely internal, which is carried on between 
man and man in a State, or between different parts of the same 
State, and which does not extend to or affect other States. Such a 
power would be inconvenient, and is certainly unnecessary. 

“Comprehensive as the word ‘among’ is, it may very properly 

be restricted to that commerce which concerns more States than 

one. The phrase is not one which would probably have been selected 

to indicate the completely interior traffic of a State, because it is 
not an apt phrase for that purpose.” 

Inter-State trade or commerce” does not imply that the dealing 

is between two traders or merchants belonging to the two States. 

A sale by a merchant in one State directly to a consumer in another 

State would also come within the meaning of the expression “inter- 
State trade or commerce.” 3 


Inter-State trade will come to an end as soon as the goods have 
been delivered to the purchaser in the delivery State. Subsequent 
dealings by such purchasers or others in regard to the goods would 
not come under the category of inter-State trade. 4 

In regard to import and export out of India, it is now the 
settled law that the sale of imported articles after the import is 
complete or a purchase by the exporter for the purpose of export will 
not be covered by the expression “sale or purchase which takes place 
in the course of import or export’’. 6 But a sale, which itself directly 
occasions the export or a purchase which directly occasions the import, 
will be covered by the expression sale or purchase which takes place 
m the course of import or export”. 6 It is conceived that similar 
principles must be applied in determining whether a sale or purchase 
takes place in the course of inter-State trade or commerce. 

It is not necessary that in order to constitute a sale or purchase 
in the course of inter-State trade or commerce, the sale or purchase 
must take place while the goods are in actual transit. But the sale 
or purchase effected while the goods are actually in transit from one 
State to another will be a sale which takes place in the course of 

3. 1953 S C 252 (258) (Pr 17) [AIR V 40 C 62] : 1953 S 0 R 1069 (SC), State of 
Bombay v. United Motors (India) Ltd. 

1955 NUC (Andhra) 5839 [AIR V 42] (DB), Kanaltaraju <£ Sons v. Andhra State . 

4. 1953 S C 252 (267) (Pr 53) [AIR V 40 C 62] : 1953 SCR 1069 (SC), State of 
Bombay v. United Motors (India) Ltd. 

5. 1953 S C 333 (338) [AIR V 40 C 78] : 1954 S O R 53 : ILR (1954) Trav-Co 1 
(SC), State of Travancore-Cochinv. Shanmugha Vilas Cashew-nut Factory. 

6. 1953 S C 333 (338) [AIR V 40 C 78] : 1954 S C R 63 : ILR (1954) Trav-Co 1 
(S C), State of T ravancore-Cochin v. Shanmugka Vilas Cashew-nut Factory. 

1952 S C 366 (367) [A I R V 39] : 1952 S C R 1112 : I L R (1953) Trav-Co 337 
(SC), State of Travancore-Cochin v. Bombay Co. Ltd. 
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inter-State trade or commerce on the same principle on which a sale 

or purchase while the goods are in actual transit from one country to 

another will be a sale or purchase which takes place in the course of 

import or export. 7 Thus, suppose A in Bombay State imports goods 

from the State of West Bengal and while the goods are on their way 

transfers them to B. Both the original purchase by A and his sale of 

the goods to B will be transactions taking place in the course of 
inter-State commerce. 

Suppose, a firm in Madras having a branch in Calcutta sends 

goods from Madras to Calcutta to its branch office. There being no 

sale or purchase in such a case, no question of liability to sales°-tax 

will arise. If the branch office in Calcutta, after receipt of the goods, 

sells them to another person in Calcutta, the sale will be liable to tax 

by West Bengal. But suppose the sale was effected by the Calcutta 

branch while the goods were in transit, the question arises whether 

the sale can be said to take place in the course of inter-State trade 
or commerce. 


In such a case, it is clear that the transport of goods from 
one State to another has not been occasioned by the sale so as to 
attract by analogy the principle laid down by the Supreme Court 

in State of Travancore-Cochin v. Bombay Co. Ltd? and State of 

Travancore-Cochin v. Shanmuglia Vilas Cashew-nut Factory? But can 

it be said that the sale takes place while the goods are in actual 

transit in the course of inter-State trade or commerce ? It is clear 

that at the time of the sale the goods are not in transit in the course 

of inter-State trade, inasmuch as the goods are being sent only by 

a firm to its own branch. But the word “commerce” has been given 

a wide meaning by Chief Justice Marshall in Gibbons v. Ogden 10 

so as to include not only trade but also intercourse such as 

navigation between States. It is doubtful, however, whether this wide 

meaning is permissible under the Constitution and whether the word 

commerce” will include mere movement of goods from one State 

to another when there is no element of buying and selling involved. 

n 13 connection, it may be pointed out that Arts. 301 and 302 of 

the Constitution use all the three expressions “trade”, or “commerce” 

and intercourse” thereby indicating that intercourse is not included 
in trade or commerce. 

7. 1955 NUC (Andhra) 5839 [AIR V 42] (DB), Kanaharaju and Sons v. Andhra 


1 tL X c\ K°n 8 S f 8 ! 16) [AIR V 40 C 7Q ] : W54 8 C R 53 : ILR (1951) 

Factory] ’ ^ ° ° 7 ravan ^ore-Cochin ?. Shanmugha Vilas Cashew nut 

a n III r AIB V 391 : 1952 8 0 R 1112 : ILR (1953) Trav-Co 337 (SC). 

10 rifiof, r f 3 AIR V 40 ° 78j : 1954 8 C R 53 : ILR (1954) Trav-Co 1 (SC). 
10. (1624) 6 Law Ed 23 (69) : 9 Wheat 1 (194). 
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In Govindarajulu Naidu and Go. v. State of Madras 11 the 

opinion was expressed that where A in Madras sends goods to Calcutta 

having the railway receipt drawn in his own name and then while 

the goods are in transit sells the goods to another by endorsement 

o the railway receipt, the sale would be one in the course of inter. 

State commerce. It is doubtful whether this view is correct in view 
of what has been said above. 

Goods may be moved from one State to another in the course 
of inter-State trade and commerce, in any manner and the exemption 
from sales-tax under cl. (2) will apply irrespective of the mode by 
which the goods are transported. Hence, a provision restricting the 

exemption to cases in which the goods are transported by certain 
specified modes would be ultra vires } 2 

The situs of a sale is irrelevant to the question whether it takes 
place in the course of inter-State trade or commerce. 13 (See Note 3.) 

Where A in Bombay sells goods to B in Madhya Pradesh, and 

the goods are despatched from Bombay to Madhya Pradesh, the 

sale is one which takes place in the course of inter-State trade or 

commerce. The sale does not cease to be a sale of this description 

merely because A and B are both registered dealers under the Madhya 
Pradesh Sales Tax Act. 14 

12. Taxation of intra-State, extra-State and inter-State 

sales—Illustrative cases. — It will be convenient to illustrate the 

principles discussed in Notes 3 to 11 above by means of certain 
examples : 

(i) A, in State of Madhya Pradesh, sells goods to B in the 
same State. All the elements of the sale such as the 
bargain, the passing of the title, payment of consideration 
and delivery of the goods, take place in Madhya Pradesh. 

11. 195*3 Mad 116 (125) (Prs 23, 21) [AIR V 40 C 36] (DB). 

12. 1253 S C 252 (262) [A I R V 40 C 62] : 1953 SCR 1069 (S C), State of 
Bombay v. United Motors (India) Ltd. (Bombay Sales Tax Act (24 of 1952), 
Rules under, R. o (2) (i) restrictir g exemption to cases in which the goods are 
consigned through a railway, shipping or aircraft company, or country boat 
registered for carrying cargo or public motor transport service or by registered 
post—Rule ultra vires.) 

13. 1955 S C 651 (682) [A I R V 42 C 101] : (1955) 2 S C R f03 (S C), Bengal 
Immunity Co. v. State of Bihar. (Even assuming that the effect of cl. (1) (a), 
Explanation is to make the sale one taking place in the “delivery” State, this 
will not affect the fact that the ssde takes place in the course of inter-State 
trade or commerce, and hence, until and unless Parliament lifts the ban under 
cl. (2), the sale cannot be taxed by the delivery State. (Overruling AIR 1953 
S C 252 (SC).) 

14. 1955 S C 786 (788) (Pr 10) [(S) A I R V 42 0 110] : (1955) 2 S C R 509 (SC) 
Mohanlal Hargcvind Das v. State of M. P . 
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The sale can be taxed only by Madhya Pradesh and not 
by any other State. (Clause 1 (a).) (See Notes 4 and f>.) 

(ii) A, in Bombay, sells goods to B in Madras. The property in 

the goods passes to B in Bombay. But the goods are 

actually delivered to B in Madras as a direct result of the 

sale. The goods are intended for consumption in Madras 

State, lhe sale cannot be taxed by Bombay, but can be 

taxed by Madras if and when Parliament lifts the ban 
under cl. (2). (See Note 3.) 

(iii) In illustration (ii) above, goods are not intended for 

consumption in Madras but for re-export. In such a case, 

the sale would not be taxable either by Bombay or 

Madras even if and when Parliament should lift the ban 
under cl. (2). 

(iv) A, in Madras, sends his agent B to Bombay to purchase 

certain goods for him, which B purchases and sends to A 

in Madras. In such a case, the sale is purely an intra- 

State transaction of the Bombay State and is liable to 

taxation only by Bombay and not by Madras, although 

the goods may be intended for consumption in Madras 
State. 

(v) A, in Madras, orders certain goods from Bombay to be 

consigned to him by railway. On the delivery of the 
goods to the railway at Bombay, the title to the goods 
will pass to A. Nevertheless, as the goods will be actually 
delivered only in Madras, it is only Madras that would 
have power to tax the sale (if and when Parliament lifts 
the ban under cl. (2) and not Bombay). (See Note 8.) 

(vi) A,^ a dealer in Madras, purchases goods from B who is in 
Bombay. The goods are delivered in Madras. Though A 
is only a dealer and not himself a consumer, the sale 
'S'ould be taxable in Madras (if and when Parliament lifts 
the ban under cl. (2)) and not in Bombay, if the goods are 
intended for consumption in Madras State. 

('ii) A, a manufacturer in Bombay, imports from Madhya 
iadesh the raw materials employed for his manufacture, 
e transaction would be taxable in Bombay (if and when 
Parliament lifts the ban under cl. (2)) and not in Madhya 
Pradesh. (See Note 9.) 

(vm) A m Bombay State, sells goods to purchasers in different 
States of India, who are consumers of the goods and to 
whom goods are sent by value-payable post. A can be taxed 
in respect of the sales by the different States in which the 
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goods are delivered, if and when Parliament lifts the ban 
under cl. (jj) and not till then. 

(ix) A, in Madras, sells goods to B in Calcutta. The goods are 

sent by steamer. The shipping documents are sent to A’s 

bankers in Calcutta to be delivered to B on payment of 

the price. It is held that the title passes in Calcutta. In 

such a case, though the bargain takes place in Madras 

and the contract is concluded in Madras, Madras will 

have no power to tax the sale. If the goods are intended 

for consumption in West Bengal, A can be taxed by West 

Bengal in respect of the sale, if and when Parliament lifts 
the ban under cl. (2). 

(x) A, m Bombay, sells certain goods to B in Assam. At the 

time of the contract, the goods are in A’s godown in 
Calcutta. The goods are despatched from Calcutta to 
Assam under A’s orders. The goods are meant for 
consumption in Assam. The sale can be taxed by Assam 
State (if and when Parliament lifts the ban under cl. (2)) 
and not by Bombay or West Bengal. 

(xi) A, in Bombay, orders goods from a merchant in Madhya 

Pradesh. The goods are meant for export outside India 
and not for consumption in the Bombay State. While the 
goods are in transit from Madhya Pradesh to Bombay, A 
transfers the goods to another export merchant in 
Bombay. Neither the first sale nor the second sale can be 
taxed and the exemption will apply both in regard to 
taxation by Bombay as well as by Madhya Pradesh. 

(xii) A, a merchant of Cochin, comes to Madras State and 
makes certain contracts of sale there. The goods are 
delivered in Madras to the purchasers in pursuance of 
the contract and are meant for consumption in Madras 
State. The sale can be taxed by Madras State though the 
dealer is a non-resident person. 1 

(xiii) A, in Madras, purchases goods from B in Madras for the 
purpose of selling them to C in Bombay and sending them 
to Bombay. The sale by B to A in Madras is not exempt 
from taxation as being a sale in the course of inter-State 
trade. 

(xiv) In the above example, the sale by A in Madras to C in 
Bombay will be taxable by Bombay (if and when 
Parliament lifts the ban under cl. (2) and not by Madras 

Article 286 — Note 12 

1. 1953 Mad 86 (90, 91) (Pr 17) [A I R V 40 C 29] (DB), VaJckan v. Government 
•/ Madras, 
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if the goods are meant for consumption in Bombay. If 

the goods are not meant for consumption in Bombay but 

for export outside India, the sale will not be taxable 

either by Bombay or Madras as it will be exempt under 
clause (2). 


(xv) A in Madras purchases goods from B in Bombay. After 

taking delivery of the goods in Madras, A, who is a whole. 

sale dealer, disposes of the goods to the retail dealers in 

Madras. The sales to the retail dealers by A are not sales 

in the course of inter-State trade and commerce and are 

not exempt under cl. (2). They can be taxed by the 
Madras State. 

(xvi) A, a manufacturer in Madhya Pradesh, sends bidis to B, a 
stockist in Uttar Pradesh. B is not a purchaser of the 
bidis. He has power, however, to dispose of the goods as 
he thinks best on A’s behalf. There is no sale or purchase 
either in Madhya Pradesh or Uttar Pradesh and so no 
liability to sales-tax is incurred in either of the States. 2 

(xvii) A, a manufacturer of bidis in Madhya Pradesh, sends goods 
to > 11)3 own shops in Uttar Pradesh for sale in that State. 
A s sending of goods does not amount to a sale and no 
liability for sales-tax is incurred in either State. 3 


(xviii) A, a manufacturer of bidis in Madhya Pradesh, sends bidis 

to B in Uttar Pradesh, who is not a mere stockist on A’s 

behalf but purchases the goods for sale on his own 

account. Sales-tax can be imposed on the transaction in 

Uttar Pradesh but not in Madbya Pradesh. 4 (But this can 

be done only if and when Parliament lifts the ban under 
cl. (2).) 


Um) A, in Madras, sells goods to B in Bengal. The goods are 

sent to Bengal by railway and are meant for consump. 

tion in Bengal. Railway receipt is sent to A’s bank in 

Bengal to be delivered to B against payment. The sale 

can be taxed in Bengal if and when Parliament lifts the 
ban under cl. (2) and not in Madras. 5 
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(xx) A, in Madras, consigns goods to his own order or ^control 

in Calcutta. He then sells the goods by delivery of the 
relative documents to B, a Calcutta merchant. The goods 
are meant for consumption in West Bengal. The sale by 
A to B is taxable by West Bengal, not by Madras. 6 7 8 But 
even West Bengal could tax the sale only if and when 
Parliament lifts the ban under cl. (2). 

(xxi) Both seller and buyer reside and carry on business in 

Gurgaon in Punjab. Seller has a godown in Delhi where 
his goods are stored and buyer has a retail shop in Delhi. 
Buyer and seller enter into contract in Gurgaon for sale 
of certain goods, under which goods are to be delivered 
from seller’s godown to buyer’s retail shop, both at Delhi, 
for consumption in State of Delhi. It is a possible view 
on these facts that the situs of the sale is at Delhi. As 
there is no movement of goods from one State to another 
it is possible to argue that there is no inter-State sale. 
In such a case, under cl. (l) (a) Explanation, Delhi 
would be able to tax the sale, and this would be a case of 
the Explanation being immediately applicable (i. e., even in 
absence of any enactment by Parliament lifting the ban 
under cl. (2) on taxation of sales and purchases taking 
place in course of inter-State trade or commerce) and 
Punjab cannot tax the sale, because, according to the 
Explanation, the sale would be outside Punjab. 7 

(xxii) A bidi manufacturer in Madhya Pradesh has branches and 
depots in Uttar Pradesh. He sends goods to these bran¬ 
ches and depots to enable them to execute orders 
obtained by them. There is no sale between the manufac¬ 
turer in M. P. and his own agents in U. P. The sales 
effected by the latter in U. P. take place completely in 
U. P. Hence, there is no occasion for Madhya Pradesh to 
levy any sales tax on the transactions. 8 

(xxiii) A bidi manufacturer in Madhya Pradesh sends goods to 

purchasers in U. P. The price is realised by sending bills 
and railway receipt through bank which hands over the 
railway receipt against payment. The sale is completed 
only in U. P. and Madhya Pradesh has no jurisdiction to 

6. See 1953 Mad 116 (125) [AIR V 40 C 36] (DB), Govindarajulu Naidu <£ Co. 
v. Stale of Madras. 

7 . 1956 S C 661 (683) (Pr 38) [AIR V 42 C 101]: (1955) 2 S C R 603 (SC), Bengal 
Immunity Co. v. State of Bihar. 

8. 1955 8 C 765 (773) [(S) A I R V 42 C 106] : (1955) 2 S C R 483 (SC), Bant 
Narain Sens Ltd. v. Assistant Sales Tax Commissioner. 
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impose sales-tax. Moreover, under cl. (l) (a) such taxation Pt. 9 

would come under the ban imposed by Explanation and 
cl. (2). 9 

(xxiv) See also the undermentioned case. 10 


13, Sales and purchases in course of import and export_ 

Tax on, (Clause 1 (b)). — Under cl. (l) (b) of this article, a ban is 

imposed on the taxation of sales and purchases which take place in 

the course of the export and import trade of the eonntry. Under 

Sch. VII List 1 Entry 83, the power of levying import and export 

duties has been conferred exclusively on the Central Legislature. 

The object of cl. (l) (b) of this article is to prevent the import 

and export trade of the country being subjected to double taxation_ 

once in the form of sales or purchase tax levied by the States and 

again in the form of import and export duty imposed by the Centre. 1 

Such double taxation would be detrimental to the foreign trade of the 

country, which, under Entry 41 of List 1 of Sch. VII, has been 

committed to the exclusive care of the Central Legislature. Moreover, 

double taxation of import trade would mean necessarily increased 

prices of commodities which may be of every day requirement for the 

people of the country. In this connection, the following observations 

of S. R. Das, J., in State of Travancore-Cocliin v. Shanmugha Vilas 
Cashew .nil t Factory 2 may be quoted: 


If in addition to the import or export duty, which Parlia¬ 
ment alone can impose, the State Legislatures were left free to 
make a law under Entry 54 in the State List levying another tax 
on a sale or purchase which takes place in the course of the import 
of the goods into or the export of the goods out of the territory of 


. 19.-5 S C 765 (773) [IS) A I R Y 42 C 106] : (1955) 2 S C R 463 (SC), Bam 
Naram Sons Ltd. v. Assistant Sa’es Tax Commissioner. 

10. 195! Mad 621 (633) [A I R V 41 C 221] (DB), Kutty Eeya v. The State 

crops bou°h 3 tr D T m M C ' OPa M « r;:e!S ACt (2 ° ° f 1993,1 U - Tax 0D com ™rcial 
tr JL ^ ° h , 1 , d so,d m notided area is not tax on sale in course of interstate 

area shaii’V beCa " Ee 11 18 provi(ied that a)! commercial crop! leaving a notified 
"ntrUy' JtrfvTT‘ 3 ‘° haV6 b6en b0Upht and 80ld in ^ until the 
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India, such double taxation will necessarily increase the price of 
the goods. Such imposition may easily result in our not getting 
imported goods which may be of every day requirement at a 
reasonable price or our not being able to compete in the world 
market with our exported goods. This will discourage and hamper 
our foreign trade and eventually affect the Union revenue. It is to 
avoid that calamity that Art. 286 (l) (b) was introduced in the 
Constitution.” 

But at the same time, the securing of adequate finances to the 
States to carry on their administration is also an important consi¬ 
deration which must be remembered and given due weight to in 
determining the extent of protection conferred by this clause, in so 
far as there may be room for the importation of such considerations 
into the question. In this connection, Patanjali Sastri, C. J., observed 
as follows, in delivering the majority judgment in State of Travan - 
core-Cochin v. Shanmucjha Vilas Cashew-nut Factory : 3 

“It is true, as pointed out in the previous decision, that the 
export-import trade is important to our national economy, but it 
is no less true that the State power of taxation is essential for 
carrying on its administration, and it must be as much the consti¬ 
tutional purpose to protect the one as not unduly to curtail the 
other. The question really is, how far did the Constitution-makers 
want to go in protecting the foreign trade by restricting the power 
of taxing sales or purchases of goods which they conferred on the 
States under Entry 54 of List 2. The problem before them was 
one of balancing and reconciling the rival claims of foreign trade 
in the interests of our national economy and of the State s power 
of taxation in the interests of the expanding social welfare needs 
of the people committed to its charge, and w T e have their solution 
as expressed in the terms of cl. (l) (b). It is for the Court to interpret 
the true meaning and scope of those terms without assuming that 
the one constitutional purpose was regarded as more important 
than the other. This Court has already held in the previous decision 
that cl. (l) (b) protects the export-import trade of this country 
from double taxation by prohibiting the imposition of sales-tax 



no warrant in the language employed to extend the protection to 
cover the last purchase before export or the first sale after import. 

The question may be raised whether cl. (l) (b) is really not 
redundant in so far as it may be held to ban State taxation of a sale 
or purchase under which an export or import takes place. It ma y be 
argued that a tax on such sale or purchase is really a tax on the 

3. 1958 S C 333 (337, 33S) (Pr 14) [AIR V 40 C 78] : 1954 S C R 53 : ILR (1954) 
Trav-Co 1 (SC). 
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export or import, and as such already beyond the competence of the 

State Legislature to impose, inasmuch as the matter is within the 

exclusive legislative jurisdiction of the Centre. But this line of 

reasoning would not be correct, inasmuch as it cannot be definitely 

asserted that the two taxes are identical, and in the absence of a 

provision like cl. (l) (b) it may well be argued that taxation of a sale 

or purchase, under which an export or import takes place, is within 

the competence of the State. In this connection, the observations of 

Patanjali Sastri, C. J., delivering the judgment of the Supreme Court 

in the State of Travancore-Cochin v. Bombay Company Ltd.* may 
be quoted: 


It might well be argued, in the absence of a provision like 
cl. (b) prohibiting in terms the levy of tax, on the sale or purchase 
of goods where such sales and purchases are effected through the 
machinery of export and import, that both the powers of taxation, 
though exclusively vested in the Union and the States respectively, 
could be exercised in respect of the same sale by export or purchase 
by import, the sales-tax and the export duty being regarded as 


essentially of a different character. A similar argument induced the 
Federal Court to hold in Province of Madras v. Boddu Paidanna 
and Sons," that both central excise duty and provincial sales-tax 
could be validly imposed on the first sale of ground-nut oil and cake 


by the manufacturer or producer as ‘the two taxes are economically 


two separate and distinct imposts’. Lest similar reasoning should 

lead to the imposition of such cumulative burden on the export- 

import trade of this country which is of great importance to the 

nation’s economy the Constituent Assembly may well have thought 

it necessary to exempt in terms sales by export and purchases 

by import from sales-tax by inserting Art. 286 (l) (b) in the 
Constitution.” 
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Under this clause, even though the sale or purchase takes place 
within the State, it would he exempt from taxation by the State, if 
it takes place in the course of the export or import of the goods out 
of India. 0 In fact, if the sale took place outside the State, there 
vould bo no need to resort to this clause at all as the sale would be 


4. 1932 S C 36u 
337 (SC). 


(363) (Pr 12) [AIR V 39]: 1952 SCR 1112 : ILK (1953) Trav-Co 


5. 1912 F C 33 [AIR V 29] (FC'. 

6 * 1952 S C 366 (368 > ( pr 10 > [A I R V 39] : 1952 SCR 1112 : I L R (1953) 

.'Co 337 < SC b State of Travancore-Cochin v. Bombay Co. Ltd. (Export-sale 

is exempt fiom taxation by State even though the property in the goods may 

ave passed to the foreign buyer within the State before the goods commenced 
their outward journey.) 

195„ Mad 314 (320) (Pr 13) [(S) A I R V 42 C 88] : I L R (1955) Mad 679 (FB), 
State of Madras v. K. H. Chambers. 


1-Ind. Con. S.F. 64. 
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(e) Scope and 
meaning of 
clause : Effect 
of Supreme 
Court decisions. 


exempt from taxation under cl. (l) (a) itself. Prior to the Constitution 
the position was different: if property in the goods exported passed 
to the foreign buyer outside India, the export sale would not be 
taxable in India; but not so if the sale was complete in India itself. 7 

The words “where such sale or purchase takes place in the 
course of the import of the goods into or the export of the goods 
out of the territory of India” have to be understood in a collective 
and not distributive sense, and they do not mean that the sale must 
take place in the course of export and that the purchase must take 
place in the course of import in order to be exempt from taxation 
under this clause. The exemption is applicable whether the trans¬ 
action that takes place in the course of export or import is a sale or 
purchase. 8 

"When can a sale or purchase be said to take place “in the course 
of import or export” within the meaning of this clause? The answer 
to this question has been settled by the two decisions of the Supreme 
Court, State of Travancore-Cochin v. Bombay Co. Ltd.? (the first 
Travancore case) and State of Travancore-Cochin v. Shanmugha 
Vilas Casheivnut Factory 10 (the second Travancore case). The law 
as thus settled can be summarised as follows 11 : 


(i) A sale under which the export takes place and a purchase 
under which the import takes place are exempt from taxation 
under cl. (l) (b). 

An ‘ export sale” for the above purpose is one in which the assessee 
figures as an exporter, privity having been established between 
him and the foreign buyer, either through direct negotiation 
or dealing or through the local representatives of the latter. 13 

7. 1954 Mad 1029 (1029) [AIR V 41 0 359] (DB), State of Madras v. Mysore 
Lochia Shetty & Sons Ltd. (Bill of lading taken to order of seller to bo 

delivered to buyer in foreign country through bank_Title passes in foreign 

country and sale cannot be taxed in India ) 

8 . 1965 Mad 314 (323) (Pr 27) [(S) AIR V 42 C 88] : ILR (1955) Mad 579 (FB), 
State of Madras v K H Chambers. 

9. 1952 S C 366 [AIR V 39] : 1952 SCR 1112 : ILR (1953) Trav-Co 337 (SC). 

10. 1953 S C 333 [AIR V 40 C 78] : 1954 S C R 53 : ILR (1954) Trav-Co 1 (SC). 

11. 1953 S C 333 (338) (Pr 16) [AIR V 40 C 78] : 1954 S C R 53 : ILR (1954) 
Trav-Co 1 (SC), State of Travancore-Cochin v. Shanmugha Vilas Casheivnut 
Factory . 

12. 1955 Mad 722 (725) (Pr. 15) [(S) AIR V 42 C 232] (DB), Gandhi Sons r. 
State of Madras. (A sale will occasion an export or there will b3 an export sale 
only where the sale is to a foreign buyer with whom the local seller has privity 
and when as a direct result of such sale the goods are transported across the 
frontier. Where merchants in Bombay who entered into their respective 
contracts with the assessees were themselves the purchasers, whether their 
purchases were on their own behalf or undisclosed foreign principals between the 
latter of whom and the assessees there was no privity and undoubtedly a 



TAX ON SALE OB PURCHASE OF GOODS 

(ii) Purchases in the State by the exporter for the purpose of 

export as well as sales in the State by the importer after the 

goods have crossed the customs frontier are not within tho 
exemption. 

(iii) Sales in the State by the exporter or importer by transfer of 
shipping documents while the goods are beyond the customs 
frontier are within the exemption, assuming the State power 
Oi taxation extends to such transaction. 13 

The above propositions were laid down by the Supreme Court in 

Shanmugha Vilas Cashewnut Factory’s case" as representing 

the conclusions of the Court. As regards the first of the above 

proportions it bad already been laid down by the Supreme Court in 
tne Bombay Company s case. 10 

In the first Travancore case 16 the Supreme Court referred to four 
d.fferent views adumbrated in the course of the argument before it 
as to the meaning and scope of cl. (l) (b) as follows : 

(1) Ths exemption i, limited to sales by export and purchases 
by import that is to say, those sales and purchases which occasion 
the export or import, as the case may be, and extends to no 
other transactions, however directly or immediately connected in 
intention or purpose, with such sales or purchases, and wheresoever 
the property in the goods may pass to the buyer. 

(2) In addition to the sales and purchases of the kind 
described above, the exemption covers the last purchase by the 
exporter and the first sale by the importer, if any, so directly and 

proximately connected with the export sale or import purchase as 
to iorm part of the same transaction. 

™ J 3) C ° VerS ° nly th03e sales and purchases 

_ whlch the property m the goods concerned is transferred 

wboaesalel^r^^,’““ a53e8Seea were ‘he seller who exported or 

ii o s !^ s occasioned export: AIR 1952 S C 366 (SC) Appliel) 

L:: 9i ,c“ r <?> ° «»i mUSVJ, , 

rnerZ JlTol Tl ^ ^ ° f ^ entered into b 7 assessees with 
to contact bv rr eeS ° D j aC00UDt and dik 0f buyers — Appropriation of goods 

seller had further dunes hk r?" 38 appropriation not unconditional as 

nof pass to the buv ^ ^ documents -Held, property in tho goods did 

or in anv pvp UDtl the Levant bills of lading were presented to buyers 

the snip t b. D a T n0t Untl1 6 ° ods were P ufc cn fcoard the vessels — Hence 

• 1L * —•» 
Trav-Co SB, Jo”. E oj ‘ * ‘ I9S3 > 


Article 286 
Note 13 (e) 
Pt. 13 


(0 Fourviews 
as to scope and 
meaning of 
clause. 



Article 286 
Note 13 (f) 
Pt. 17 


fg) How above 
views were dealt 
with by Supreme 
Court. 


TAX ON SALE OR PURCHASE OF GOODS 

from the seller to the buyer during the transit, that is, after the 
goods begin to move and before they reach their foreign destination. 

(4) The clause is not restricted to the point of time at which 
goods are imported into or exported from India; the series of 
transactions which necessarily precede the export or import of 
goods will come within the purview of the clause. 

The Supreme Court, however, found it unnecessary for the 
purpose of the cases then before it to go any further than to hold 
that “whatever else may or may not fall within Art. 286 (l) (b), 
sales and purchases which themselves occasion the export or import 
of the goods, as the case may be, out of or into the territory of India 
come within the exemption,” and that the third view set out above, 
which seeks to limit the operation of the clause exclusively to sales 
and purchases effected during the transit of the goods was too narrow 
and could not be accepted. 

The Supreme Court again referred to the above four views in 
the State of Travancore Cochin v. Shanmngha Vilas Cashewnut 
Factory 17 and, after stating the scope of the previous decision, 
considered the other aspects which were not covered by the previous 
decision, and formulated its conclusions in the form of the three 
propositions which have already been set forth above. 

As stated above, the Supreme Court in th & first Travancore 

case 18 had already rejected the view that the scope of the clause was 

limited to cases in which the sale or purchase took place while the 

goods were actually in transit. But it had not decided whether such 

sale or purchase would be covered by the clause. The decision in the 

second Travancore case 19 covers this point and specifically holds that 

such sales and purchases are within the exemption of the clause. 

In the second Travancore case , 20 the Supreme Court rejected the 

view that the clausa is wide enough to apply to include the series of 

transactions which necessarily precede export or follow import of 

goods. This view had found favour with the Travancore High 

Court. 21 But in the first Travancore case 22 the Supreme Court did 

1771.953 S C 333 (335, 333) (Pis. 5, 16) [AIR V 40 C 78] : 1954 SCR 53 : ILR 
(1954) Trav-Co 1 (3 C). 

18. 1952 S C 36 3 (367) (Pr. 10) [AIR V 39] : 1952 SCR 1112 : I L R (1953) 
Trav-Co 337 (S C), State of Travancore-Cochin v. Bombay Co. Ltd. 

19. 1953 S C 333 (333) (Pr. 16) : [AIR V 40 C 76] : 1954 S C R 53 : I L R (1954) 
Trav-Co 1 (3 C), State of Travancore-Cochin v. Shanmngha Vilas Cashewnut 

Factory. 

20. 1953 S C 333 (336) (Pr. 11) [AIR V 40 C 78] : 1954 S C R 53 : ILR (1954) 
Trav-Co 1 (S C), State of Travancore-Cochin v. Shanmngha Vilas Cashewnut 
Factory. 

21. 1952 Trav-Co 83 (84) (Pr. S) [AIR V 39 C 35] (DB), Bombay Company Ltd., 
Alleppey v. State. 

22. 1952 S C 366 [AIR V 39] : (1952) SCR 1112 : ILR (1953) Trav-Co 337 
(S C), State of Travancore -Cochin v. Bombay Co, Ltd . 
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not find it necessary to pronounce upon its correctness. In the second 
Travancore case, 23 the Supreme Court definitely pronounced the view 
to he incorrect and as being too wide. 

As regards the remaining two views out of the four mentioned 
above, the Supreme Court in the first Travancore case 2i had already 
held that the exemption under clause (l) (b) would cover sales and 
purchases under which the export and import tGok place. The 
Supreme Court had, however, not decided whether the clause would 
cover other categories of sales and purchases. In the second Travan¬ 
core case 2u the Supreme Court definitely expressed its conclusion that 
the clause would not cover transactions anterior to the export or 
subsequent to the import. In doing so, the Supreme Court not only 
rejected the broad view that had been taken by the Travancore High 
Court, namely, that the clause would cover the entire series or chain 
of transactions that led up to the export or followed the import, but 
also went further and held that the clause would not cover the 
purchase made by an exporter for the purpose of the export and the 

first sale made by the importer for the purpose of disposing of the 
goods imported by him. 


Thus, to sum up the effect of the two decisions, in the first 
Travancore case 28 the Supreme Court laid down that cl. (l) (b) would 

H PPl y t0 a salG urider which goods are exported and a purchase 

under which goods are imported. In doing so, the Supreme Court 

rejected the view that the clause was limited to sales and purchases 

which took place while the goods were actually in transit. In the 

second Travancore case » the Supreme Court added two propositions to 

the law as laid down in the first Travancore case 28 These proposi- 
tions were : 


(') that the Purchase by an exporter for the purpose of export or ; 
sale by an importer after the goods are imported, as also th< 

chain of transactions anterior to the sale or subsequent to th( 
import, are not covered by the clause; 


1 is a l ’ [AIR V 40 C 78] : 1954 S C B 53 : I L R (1954) Trav.C, 

24 1952 SC Zf r i Tj!T e ' C ° Chin V> Shanmu 0^ Vilas Cashewnut Factory. 
Lv Co 337 /S C l ? ( J f - 14> [AIR V 39] : 1952 S C R 1112 : I L H (1953, 

25 1953 S C 334 v ’ Bombay Go * Lid ‘ 

1 (S C) State o f T ° ^ V 40 ° ?8] : 1954 S C Pt 53 : I L R (1954) Trav-Co 

26 1952 S C 3fR (opzTTat*' C ° chln v ‘ Sha nmugha Vilas Caslmcnut Factory . 
337 (SC StatL T ^ V ^ ' 1952 SCR U12 : I L R (1953) Trav-Co 

27 95aVc 3 - H^Hp n T r : ?° CMn V ' B °” lba y C °■ Ui - 

Trav^Co 1 (S cf S / ^ ^ V 4 ° ° ^ : 1954 S C R 53 : I L R (1951) 
Factory. ’ ° * ° raianc0re -Cochin v. Shanmngha Vilas Cashewnut 

“Lull Tra 3K ““ V #1 : " 5!! S ' 01 “ »» , ILR (.»>, Tr.,-0, 33, ( S 

bl(Xte 0f Travanc °rt-Cochin v. Bombay Co. Ltd . h 
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(ii) that a sale or purchase by transfer of shipping documents 

while the goods are in course of the transit will be covered by 
the clause. 

The conclusions of the Supreme Court as to the scope and 

meaning of the sub-clause may now be considered with reference to 
the reasoning on which they are based. 

The first proposition settled by the Supreme Court is that the 

phrase in the course of the import or export of goods’’ does not 

imply that the sale or purchase must necessarily take place after the 

process of import or export has actually started and before the 

process has ended by the landing of the goods. In other words, the 

words “in the course of import or export” do not mean that the sale 

or purchase of the goods must take place while the goods are actually 

in transit in their journey from one country to another. No doubt, a 

sale or purchase which takes place by the transfer of shipping 

document while the goods are on the high seas in actual transit from 

one country to another, would be a sale or purchase which takes 

place in the course of import or export” within the meaning of the 

clause. But the clause is not limited to such sales or purchases. The 

clause would cover sales and purchases under which the goods are 

exported or imported, although in the strict etymological sense of the 

expression “in the course of,” such sales or purchases cannot be said 

to take place in the course of the export or import, inasmuch as the 

etymological sense would require that the export or import must 

have actually started and must be in progress when the sale or 

purchase takes place. This point has been settled by the first 
Travancore case™ 

The reasoning on which this view was based by the Supreme 
Court in that case is that a sale under which export takes place or a 
purchase under which import takes place is a transaction which is 
inseparable from the export or the import and can very well be said 
to form part of the course of export or import. 

The sales in question in that case were export sales of the 
respective commodities to foreign buyers on c.i.f. or f.o.b. terms and 
the State of Travancore-Cochin sought to tax the sales. The Supreme 
Court held the sales to be exempt from taxation under cl. (l) (b). 
The Supreme Court observed as follows at pp. 867, 368 of A. I. R. 
1952 S. C. : 

“ We are clearly of opinion that the sales here in question 
which occasioned the export in each case, fall within the scope of 

29. 1952 S C 366 (367, 369) [AIR V 33] : 1952 SCR 1112 : ILR (1953) Trav-Co 
337 (S C), State of Travancore-Cochin v. Bombay Co. Ltd. 

[See also 1954 Mad 1029 (1029) (Pr. 3) [AIR V 41 C 359] (OB), State of Madras 
v. Mysore Lachia Shstty and Sons Ltd , (Export-sale and import-purchase are 
covered by cl. (1) (b).) 
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the exemption under Art. 286 (l) (b). Such sales must of necessity 
be put through by transporting the goods by rail or ship or both 
out of the territory of India, that is to say, by employing the 
machinery of export. A sale by export thus involves 'a series of 
integrated activities commencing from the agreement of sale with 
a foreign buyer and ending with the delivery of the goods to a 
common carrier for transport out of the country by land or sea. 
Such a sale cannot be dissociated from the export without which 
it cannot be effectuated, and the sale and resultant export form 
parts of a single transaction. Of these two integrated activities, 
which together constitute an export sale, whichever first occurs 
can well be regarded as taking place in the course of the other. 
Assuming without deciding that the property in the goods in the 
present cases passed to the foreign buyers and the sales were thus 
completed within the State before the goods commenced their 
journey as found by the Sales-tax Authorities, the sales must, 
nevertheless, be regarded as having taken place in the course of 
the export and are, therefore, exempt under Art. 286 (l) (b). 
That clause, indeed, assumes that the sale has taken place within 
the limits of the State and exempts it if it takes place in the course 
of the export of the goods concerned.” 

It may be noted that in the above passage the Supreme Court 
took the view that the sales should be held to take place in the 
course of export even on the assumption that the property in the 
goods passed to the foreign buyers and the sales were completed 
within the State before the goods commenced their outward journey. 

It was argued before the Supreme Court that on the construction 
indicated above a sale in the course of export would practically 
become synonymous with “export” and would reduce cl. (b) to a mere 
redundancy, because Art. 246 (l) read with Entry 83 of List 1 of 
Sen. 7 vests legislative power with respect to “duties of customs, 
including export duties” exclusively in Parliament and that would be 
sufficient to preclude State taxation of .such transactions. The 
Supreme Court saw no force in the suggestion and pointed out that 
in the absence of a provision like cl. (b) prohibiting in terms the levy 
of tax on the sale or purchase of goods where such sales and purchases 

are effected through the machinery of export and import.it might 

well be argued that both the powers of taxation, though vested 
exclusively in the Union and the States respectively, could be 
exercised in respect of the same sale by export or purchase by 
import, the sales-tax and the export duty being regarded as 
being essentially of a different character. The* Supreme Court 
pointed out that a similar argument induced the Federal Court in * 
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The Province of Madras v. Boddu Paidanna and Sons, 50 that both 

Central excise duty and Provincial sales-tax could be validly imposed 

on the first sale of ground-nut oil and cake by the manufacturer or 

producer, as the two taxes are economically two separate and distinct 

imposts. The Supreme Court observed that lest similar reasoning 

should lead to the imposition of such cumulative burden on the 

export-import trade of the country which was of great importance 

to the nation’s economy, the Constituent Assembly might well have 

thought it necessary to exempt in terms sales by export and purchases 

by import from sales-tax by inserting Art. 286 (l) (b) in the 
Constitution. 

The Supreme Court, as already stated, rejected the contention 
that the clause was limited to sales and purchases which took place 
while the goods were actually in transit. According to the Supreme 
Court such a view places undue emphasis on the etymology of the 
word -course and formulates a mechanical test for the application 
of clause (b) and places too narrow a construction upon that clause 
which would, if accepted, rob the exemption of much of its usefulness. 

In this connection, the Supreme Court referred to the “stream 
theory” of American decisions relating to the commerce and import- 
export clauses of the American Constitution, and held that the theorv 

•j 

was not applicable to the Indian Constitution and could not be relied 
on in interpreting the scope and meaning of cl. (l) (b). The “stream 
theory” may be briefly explained as follows: 


It has been seen in Note 1 that under the American Constitution, 
the power of regulating commerce with foreign nations and among 
the several States is vested in the Congress (Art. I S. 8 (8) — Com¬ 
merce clause). Similarly, under Art. I, Sec. 9 (5) of the American 
Constitution no tax or duty shall be laid on articles exported from 
any State, and under Art. I, Sec. 10 (2), no State shall, without the 
consent of the Congress, lay any imposts or duties on imports or ex¬ 
ports, except what may be absolutely necessary for executing its 
inspection laws. The latter two provisions are commonly known as 
import-export clauses. According to various American decisions, the 
Commerce clause, above referred to, excludes by implication the State’s 
power of taxation only when the goods enter “the export stream” 
and until then such goods form part of the general mass of property in the 
State subject as such to its jurisdiction to tax, and this principle is 
also held applicable to cases arising under the import-export clause. 31 

30. 1942 F C 33 (35) [AIR V 29] (F C). ~~ ~~ 

31. (1949) 93 Law Ed 127G (12:0) : 337 U S 154 ^157), Einprcsa Siderurgica , 

S. A. v. Merced . (Local tax on property sold for export—Local property tax 
on such part of a cement plant sold for export to South America as was dis¬ 
mantled but had not been delivered to any carrier for export or otherwise 
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Thus, the “stream theory” developed under the American Constitution 

means that the exclusion of the State power of taxation does not 

become operative until the goods have actually begun to move on their 
outward journey. 

As already stated, the Supreme Court held that this theory was 

inapplicable to the construction of cl. (l) (b) and that the scope of the 

clause cannot be confined, on the analogy of this theory, to sales and 

purchases which take place while the goods are actually in transit 

from one country to another. In this connection the Supreme Court, 

referring to the commerce and import-export clauses of the American 
Constitution, observed as follows : 
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These clauses are widely different in language, scope and pur¬ 
pose, and a varying body of doctrines and tests have grown around 
them interpreting, extending or restricting, from time to time, their 
operation and application in the context of the expanding American 
commerce and industry, and we are of opinion that not much help 
can be derived from them in the solution of the problems arisin- 
under Art. 28G of the Indian Constitution.” 


See also the observations in the undermentioned cases 32 in whic 
the utility of American decisions about the “stream theory” in 
construction of this clause, was discussed. 

The next proposition settled by the Supreme Court is that 
purchase by an exporter for the purpose of the export 33 as well as 
sale by the importer after the goods have been imported will not 1 
e xempt from the liability to ta xation, under this clause. This meai 

started on its journey on the tax date is not invalid as violating Art. 
D. 1U, cl. (2).) ° 

(1886) 23 Law Ed 715 (718) : 110 U S 517 (527), Coe v. Errol 

32 1955 Mad 314 (Prs. 12 & 40) [(S) AIR V 42 C 83]: ILK (1935) Mad 579 (FB 
State of Madras v. K. H. Chambers . 

1953 Ma t 116 (125) [AIK V 40 G 36] (DS), Govindarajulu Naidu & Co. v. Slai 
of Madras. 

33. See also the following cases in which it zuas held that a purchase of good 

JLT.. eX f°L ter S ° r tke purpos3 °f ex P° rt IS not one which takes place in th 
course oj the export : 

sLnfVi 4 13241 (Pr ' 2;) [(S) AIK V 42 0 88] : ILR (1955) Mul 579 (FB) 

exnort erent\ 0S \ ^ ^ Cha ™bcrs. (A purchase of goods for the purpose o 
x ort though such purchase is effected to implement orders for the expor 

ST 18 DOta snle or purchase in the course of export" within th, 
meaning of the exemption in Art. 286.) 

, 937 ( ® JS) . (Pf - 2) [AILi V41 0 821] :ILB (1955) Mad 781 (DS), 
Maha akshnn Textile Mills Ltd. v State of Madras. 

P ■ t T d * Pr ‘ 12) *- AIR V 41 0 231] : ILK (1955) Mad 184 : 1954 

of Madras (The V .. 4 ° fv. ^ (DB; ' 0ovi ndarajulu Naidu & Co. v. State 

name meani ( * 7 * “ the °° Ur3e cf e W * ^t. ^ cannot hear the 

same meaning a, “for the purpose of export.”; 


(n) The second 
propos i t i o n : 
Purchase for 
purpose of ex¬ 
port and sale 
after import not 
covered by 
clause. 
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that although the phrase “in the course of export or import" should 
not be construed in the strict etymological sense of the word ‘course* 
so as to make the exemption under the clause applicable only to the 
sales and purchases which take place while the goods are actually in 
transit (on the analogy of the “stream theory" under the American 
Constitution), yet, the phrase cannot be extended so as to cover sales 
and purchases which do not form part of the same transaction as the 
export or the import, that is, to sales and purchases which are distinct 
from the export or import. A purchase by an exporter for the purpose 
of the export would only be a preparation for the export and would 
not form part of the process of export. Similarly, the sale of imported 
goods by an importer after they have crossed the customs frontier 
would not form part of the process of import. Hence, such sales and 
purchases cannot he regarded as taking place in the course of export 
or import. This was the reasoning of the majority judgment of the 
Supreme Court in the second Travancore Case 34 in which the above 
proposition was laid down. The Supreme Court observed as follows 
in the above case : 

The phrase integrated activities’ was used in the previous 
decision to denote that such a sale (i.o., sale which occasions the 
export) cannot be dissociated from the export without which it 
cannot be effectuated, and the sale and the resultant export form 
parts of a single transaction.’ It is in that sense that the two 
activities—the sale and the export—were said to be integrated. A 
purchase for the purpose of export like production or manufacture 
for export, is only an act preparatory to export and cannot, in our 
opinion, be regarded as an act done ‘in the course of the export of 
the goods out of the territory of India,’ any more than the other two 
activities can be so regarded. As pointed out by a recent w T riter : 

From the legal point of view it is essential to distinguish the 
contract of sale which has its object the exportation of goods from 
this country from other contracts of sale relating to the same 
goods, but not being the direct and immediate cause for the ship¬ 
ment of the goods.When a merchant shipper in United 

Kingdom buys for the purpose of export goods from a manufacturer 
in the same country the contract of sale is a home transaction; 
but w T hen he resells these goods to a buyer abroad that contract 
of sale has to be classified as an export transaction’: Schmitthoff 
—Export Trade, 2nd Edn. p. 3. 

“This passage shows that, in view of the distinct character 
and quality of the two transactions, it is not correct to speak of a 

34. 1953 S C 338 (336) (Pr. 11) [AIR V 40 0 78] : 1954 S 0 R 53 : I L R (1954) 
Trav-Co 1 (S C), State of Travancore Cochin v. Shanmugha Vilas Cashewnut 
Factory . 
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The following passage from the judgment of the majority 
(delivered by Palanjali Sastri, C. J.) may also be quoted in this 
connection (at p. 336 of A I R 1953 S C) : 

hat is exempted under the clause is the sale or purchase of 
goods taking place in the course of the import of the goods into or 
export of the goods out of the territory of India. It is obvious that 
the words ‘import into’ and ‘export out of’ in this context do not 
mean the article or commodity imported or exported. The 
reference to the goods’ and to ‘the territory of India’ make it 
clear that the words export out of’ and ‘import into’ mean the 
exportation out of the country and importation into the country 
respectively. The word course’ etymologically denotes movement 
from one point to another, and the expression ‘in the course of’ 
not only implies a period of time during w r hich the movement is 
in progress but postulates also a connected relation. For instance, 
it has been held that the words ‘debts due to the bankrupt in the 
course of his trade’ in S. 15 (5), English Bankruptcy Act, 1869, do 
not extend to all debts due to the bankrupt during the period of 
his trading but include only debts connected with the trade : (see 
In re Pryce, Px parte Rensburg 35 and Williams on Bankruptcy, 
16th Edn. p. 307). A sale in the course of export out of the 
country should similarly be understood in the context of cl. (1) (b) 

a3 meanin S a sale taking place not only during the activities 
directed to the end of exportation of the goods out of the country 

but also as part of or connected with such activities. The time 

factor alone is not determinative. The previous decision proceeded 

on this view and emphasised the integral relation between the two 

where the contract of sale itself occasioned the export as the 

ground for holding that such a sale was one taking place in the 
course of export.” 

The above passage seems to require a little elucidation. The 
question under discussion is whether a sale to or a purchase by an 

35. (1877) 4 Ch D 685 : 86 L T 117. 
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purchase for export as an activity so integrated with the 
exportation that the former could be regarded as done ‘in the 
course of the latter. The same reasoning applies to the first sale 
after import which is a distinct local transaction effected after the 
importation of the goods into the country has been completed, and 
having no integral relation with it. Any attempt, therefore, to 
invoke the authority of the previous decision in support of the 
suggested extension of the protection of cl. (1) (b) to the last 
purchase for the purpose of export and the first sale after import 
on the ground of integrated activities must fail.” 
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exporter for the purpose of export can be said to be a sale or purchase 
“in the course of export” within the meaning of cl. (1) (b). His 
Lordship has stated that the word “course” etymologically denotes 
movement from one point to another and that the expression “in the 
course of” not only implies a period of time during which the 
movement is in progress but postulates also a connected relation. As 
a sale of the above description obviously takes place before the goods 
actually begin to move, it may be asked what is meant by saying, 
with reference to such sale, that it must take place not only during 
the movement of the goods but also must be connected with it. 

His Lordship’s observations have, however, to be understood in 
the context of the previous decision of the Supreme Court in the 
first Travancore case™ in which it was held that a sale, which itself 
occasioned the export of goods, would be a sale which takes place in 
the course of the export, as such sale forms an integral part of the 
export. 

Suppose an Indian exporter receives an order from a foreign 
buyer for certain goods and in order to implement such order, he 
purchases the goods in the local market. According to the decision 
in the first Travancore case v the contract of sale with the foreign 
buyer would be covered by cl. (l) (b) as being a sale which directly 
occasions the export. In that case it was observed : 

“A sale by export thus involves a series of integrated activities 
commencing from the agreement of sale with a foreign buyer and 
ending with the delivery of the goods to a common carrier for 
transport out of the country by land or sea.” 

The purchase of goods in the local market, for the purpose of 
implementing the contract, takes place obviously ( chronologically 
speaking), after the contract. Under these circumstances it may be 
argued that the purchase takes place during the process of export, 
which, according to the ruling in the first Travancore case, begins 
from the contract of sale under which the goods are exported. (See 
in this connection the observations of Das, J., in State of Travancore. 
Cochin v. Shanmugha Vilas Casliewnut Factory 38 who used this very 
argument in support of his dissenting view.) It would seem that it 
is for the purpose of meeting such an argument that it has been 


36 . 1952 SO 366 (368) (Pr. 14) [AIR V 39] : 1932 SCR 1112 : ILR (1953) 
Trav-Co 337 (S C), State of Travancore.Cochin v. Bombay Co. Ltd. 

37 . 1952 S C 366 (867) (Pr. 10) [AIR V 39] : 19.32 SCR 1112 : I L R (1953) 
Trav-Co 337 (3 C), State of Travanc.ore.Coc.hin v. Bombay Co. Ltd. 

38 . 1953 S C 333 (31S) (Pr. 52) [AIR V 40 C 78] : 1954 S C R 53 ; I L R (1954) 
Trav-Co 1 (S C). 
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pointed out by the learned Chief Justice that the sale or purchase in 
regard to which tho benefit of cl. (l) (b) is claimed, must take place 
not only during the activities directed to, the end of exportation of 
the goods but also as part of or connected with such activities and 
that the time factor alone is not determinative. 


In the above case, it was argued that the refusal to extend the 
exemption under the clause to purchases for the purpose of export 
and to the first sales by the importer would mean double taxation 
of the exports and the imports, once in the form of the sales-tax and 
again in the form of export and import duty. It was contended that 
such double taxation would defeat the purpose of the clause. The 
Supreme Court rejected tho argument and pointed out that there was 
no question of double taxation, inasmuch as the taxes would not bo 
levied on the same transaction, because the purchases and the sales in 
such cases would be distinct from the export and the import. It would 
be sufficient, in order to avoid double taxation of foreign trade, that 
the sale under which the export takes place and the purchase under 
which the import takes place are exempted from sales-tax. 

The Supreme Court also pointed out the practical difficulties in 

giving effect to the exemption if it should be extended to purchases 

for the purpose of export and to first sales by the importer after the 
goods have been imported. 

It was argued before the Supreme Court that a large proportion 
of the export trade of the country was carried on by merchant houses 
who purchased goods from the producers and manufacturers to resell 
them to buyers abroad by means of contracts concluded with them. 
Similarly (it was argued) with regard to import trade, large import 
houses imported machinery and consumer goods wholesale and sold 
them to retail dealers or in some cases to the customers direct. In 
view of this general commercial back-ground, it was argued, that it 
was not likely that the Constitution-makers would have intended that 
such sales and purchases by the import and export merchants of the 
country should be liable to taxation by States as such taxation would 
adversely affect the foreign trade of the country. The Supreme 
our c ec ined to attach much importance to such considerations, 
which, it said, were largely based on speculation and were not of much 
assistance in construing the scope of a specific constitutional provision 
seeking to restrict the power of State taxation. 

- ThG Su P reme Coui,t also pointed out that the object of fostering 
the foreign trade of the country should be balanced against the object 
o securing adequate finances to States for carrying on their adminis 

f th ' C °“ rt h * <1 10 <« the Constitution.makers 

intended to go in regard to the fostering of foreign trade. 
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The . third proposition, settled by the Supreme Court, is that 
sales or purchases, effected in the State by transfer of shipping 
documents, while the goods are still in transit, take place “in the 
course of ’ imports or exports. This proposition seems to be self, 
evident, as even according to the narrowest construction of the words 
“in the course of export or import” such sales and purchases clearly 
take place in the course of export and import. But in the second 
Travancore case™ it seems to have been argued that the clause will 
only apply to the sales which occasioned the export and to the 
purchases which occasioned the import, and not to any other sales 
and purchases. The Supreme Court negatived this contention and 
held that sales and purchases by transfer of shipping documents while 
the goods were in actual transit from one country to another would 
also be covered by the clause. 40 

S. R. Das, J., who was a member of the Bench in the second 
Travancore case* 1 strongly dissented from the view of the majority 
as to the scope and meaning of cl. (1) (b). According to him, the 
constitutional purpose of the provision, namely, the fostering of foreign 
trade by protecting it from excessive taxation would be defeated 
unless the exemption under cl. (l) (b) was held to extend to purchases 
made by an exporter for the purpose of export and to sales by an 
importer after the goods have been imported. He also held that 
having regard to the commercial practice in connection with the 
export and import trade in India, such purchases and sales must be 
deemed to form part of the course of export and import. 

The view that the clause does not apply to purchases by the 
exporter for the purpose of export and to sales by the importer after 
import necessarily implies that the broad view of the High Court of 
Travancore-Cochin 42 in the first Travancore case* 3 namely, that the 
clause would cover the whole series of transactions which necessarily 
precede the export or follow import of goods is not correct. 

39. 1953 S 0 333 (338) (Prs. 15, 16) [AIR V 40 G 78] : 1954 S C R 53 : I L R 
(1954) Trav-Co 1 (S C), State of Travancore-Cochin v. Shanmugha Vilas 
Casheicnut Factory, 

40. 1955 Mad 722 (725) (Pr 15) [ (S) AIR V 42 C 232] (DB), Gandhi Sons v. State 
of Madras, (C. and F. contracts for sale of goods — Goods to be exported from 
Cochin Harbour to foreign countries by assessee on account and risk of buyers— 
Appropriation of goods by seller by packing, etc.—Nevertheless property in goods 
did not pass till the bills of lading were presented to buyer, or at any rate til] 
goods were put on board—Hence sale took place in course of export.) 

41. 1953 S C 333 (352) (Pr 59) [AIR V 40 C 78] : 1954 S C R 53 : ILR (1954) 
Trav-Co 1 (SC), State of Travancore-Cochin v. Shanmugha Vilas Casheivnut 
Factory. 

42. 1952 Trav-Co 83 (34) [AIR V 39 C 35] (DB), Bombay Company Ltd . v. State. 

43. 1952 S C 366 [AIR V 39] : 1952 SCR 1112 : ILR (1953) Trav-Co. 337 (SC), 
State of Travancore-Cochin v. Bombay Co. Ltd . 
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Where goods are purchased in the State by a person and then 

after being put through certain processes are exported by him to 

foreign countries, the purchase will not be exempt under this clause, 

where the goods exported are commercially not the same kind of 

articles as those purchased, in such a case, apart from the fact that 

a purchase by an exporter for the purpose of' export is not covered by 

the exemption under this clause, such exemption will not apply on 

another ground also, namely, that the goods exported are commercially 

different from those purchased and, therefore, even assuming that 

purchase of goods for the purpose of export will be a purchase in the 

course of export, the rule will not apply as the goods purchased and 

the goods exported are not identical. Thus, in the second Travancore 

case* raw cashownuts were purchased by the assessee and after being 

roasted and shelled, the cashewnut kernels wore exported to foreign 

countries. S. R. Das, J„ held the view that a purchase by an exporter 

for the purpose of export would be covered by the exemption under 

this clause. But ho held that in the instant case this rule would not 

be applicable as the goods purchased were commercially different from 
those exported. 
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^here what is taxed is a purchase by an exporter of goods for 

the purpose of export, the imposition of the tax does not contravene 

this clause merely because under the rules the liability to pay the 
tax arises on the export of the goods.* 5 


14. Sales and purchases in course of export or import_ 

Liability to tax Illustrative cases._(i) A, in Travancore-Cochin 

State, sells to B in London goods on c.i.f. or f.o.b. terms and 
accordingly the goods are shipped from a port in Travancore-Cochin 
State to England. The sale is exempt from tax although the property 
in the goods passes to the foreign buyer in the State of Travancore- 
Cochin. It is not necessary to bo entitled to exemption under cl (l) (b) 

that the sale must have taken place after the export journey has 
begun and while the goods are on the high seas. 1 


f u) f 13 a dealer in cashewnuts in the State of Travancore 
oenn. is usiness consists in importing raw cashewnuts fron 
abroad and the neighbouring districts in the State of Madras ii 
addition to the purchases made in the local market, and after convert 
mg them by means of certa in processes into edible kernels exportinj 

44 lOc.3 S C 333 [All7v40 C 78] : 1954 S C R 53 : JLB ( 1954 ) Trav-Co 1 (SC) 

f™ vancore -C°chm v. Shanmugha Vilas Cashewnut Factory. 

' * 95 , Mad 314 |321) t < S) AIK V 42 C 88] : ILK (1955, Mad 579 (FB), State 
f adras v. K. II. Chambers. (Overruling AIH 1954 Mad 934.) 

Article 286 — Note 14 

(ScfLaS T‘ 368> tAlR 7 ^ 1 1952 S C K 1112 : ILR (l953 > Tra? *Co 337 
(- 0 ), State of Travancore-Cochin v. Bombay Co. Ltd. 


(w) Tax on pur¬ 
chase net bad 
though tax is 
imposed only on 
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the kernels to other countries, mainly, America. The oil pressed from 
the shells removed from the cashewnuts is also exported. 

In this case, the sale to the foreign buyers, under which the 
edible cashew kernels and the oil pressed from the cashewnut shells 
are exported, will be exempt from the liability to State taxation. 2 
Similarly, the purchases of raw cashewnuts under which they are 
imported from abroad will also be exempt from taxation. 3 

The purchases of raw cashewnuts from the neighbouring 
districts in the State of Madras, would be liable to taxation under 
the Travancore-Cochin Sales Tax Law, where the purchases are made 
from dealers in the Madras State who deliver the goods in the 
Travancore State (if and when Parliament lifts the ban under cl. (2)). 4 
(See Note 3.) Wherefc he purchases are made by A by sending his own 
servants to the Madras State who make purchases and take delivery 
there and then despatch the goods to Travancore State, the purchases 
will not bo liable to tax under Travancore Sales Tax Law but only 
under the Madras Sales Tax Law, because in such a case, the sale 
will be completely outside the Travancore-Cochin State. 5 (See 
Note 3.) 

The liability to tax under the Travancore State Sales Tax Law and 
the Madras State Sales Tax Law in the above two cases cannot be 
avoided on the ground that the purchases of the cashewnuts in the 
Madras State are made in the course of their export to foreign 
countries, because purchases made for the purpose of export are not 
purchases in the course of export, according to the ruling of the 
Supreme Court in the second Travancore case? There is also another 
reason for denying to such purchases the benefit of the exemption 
under cl. (1) (b), namely, that the article exported is commercially 
different from the article purchased by the exporter. 

As regards the cashewnuts purchased in the local market, such 
purchases are liable to taxation under the sales tax law of Travan- 

2. 1952 S C 366 (36S) [AIR V 39] : 1952 SCR 1112 : ILR (1953) Trav-Co 337 
(SC), State of Travancore-Cochin v. Bombay Go. Ltd. (Export sale of tea, coir 
products and lemonqrass oil.) 

3. 1953 3 C 333 (339) (Pr 21) [AIR V 40 C 78] : 1954 S C R 53 : ILR (1954) 
Trav-Co 1 (SC), Slate of Travancore-Cochin v. Shamugha Vilas Cashewnut 
Factory. 

19?2 S C 366 (368) [AIR V 39] : 1952 SCR 1112 : ILR (1953) Trav-Co 337 (SC), 
State of Travancore-Cochin v. Bombay Co. Ltd. 

4. 1953 S C 252 (258) (Pr 16) [AIR V 40 C 62] : 1953 SCR 1059 (SC), State of 
Bombay v. United Motors (India) Ltd. 

5. 1953 S C 252 (258) (Pr 16) [AIR V 40 C 62] : 1953 SCR 1069 (SC), State of 
Bombay v. United Motors (India) Ltd. 

6. 1953 S C 333 (838) (Pr 16) [AIR V 40 C 78] : 1954 S C R 53 : ILR (1954) 
Trav-Co 1 (SC), State of Travancore-Cochin v. Shanmugha Vilas Cashewnut 
Factory. 
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core.Cochin and are not entitled to exemption under cl. (1) (b), for 
the two reasons mentioned above, namely, (a) purchases for purpose 
of export are not purchases in the course of export according to the 
second Travancore case, 7 and (b) the article exported is not commer¬ 
cially the same as the article purchased. 

(iii) A - a dealer in cashew-nuts in Travancore-Cochin State, 
imports cashew-nuts from Africa for converting them into kernels 
and exporting the kernels to America and other countries. The 
procedure followed in regard to import from Africa is as follows: The 
orders are not placed with the African sellers directly, but through 
intermediaries in Bombay, who act as agents of A and arrange for 
the purchases on behalf of A, although the goods are shipped directly 
to Travancore port. The Bombay agents are sent the shipping 
documents whicn they take delivery of through banks and then 
forward to A in Travancore. In this case, as the Bombay agents are 
not acting as principals but only as agents on A’s behalf and as there 
is prh ity between A and the African sellers, the transaction is an 
import-purchase by A and as such, in spite of the Bombay inter¬ 
mediaries, is not taxable by the Travancore State. 8 


But suppose in the above instance, the Bombay party is acting 
as 'principal and although the goods are shipped directly from Africa 
to Travancore, the Bombay party is the consignee of the goods which 
he disposes of to different buyers in Travancore including A. The 
purchase by A from the Bombay party is not an import-purchase 
and hence not entitled to exemption under cl. (l) (b). The fact that 

the purchases are made for the purpose of export will not also be a 
ground for exemption under cl. (1) (b).° 


(iv) A in Bombay ships goods to himself or his agent in London 

and while the goods are on the high seas, transfers the goods by 

delivery of the shipping documents to B in Bombay. Here, both 

parties to the sale are in Bombay and it is not a case in which the 

sale takes place between two persons one of whom i 3 in one country 

and the other in another country. Nevertheless, this is a sale which 

takes place in the course of export and as such entitled to the 
exemption under cl. (l) (b). 10 


7. 1953 S C 333 (338) (Pr 16) [AIR V 40 C 78] : 1954 SCR 53: ILR (1954) Trav. 
o Travancore-Cochin v. Shanmugha Vilas Cashewnut Factory . 

8 : *'; S SC 333 (3 ' 9 > t AIR V 40 C 78] : 1954 S C R 53 : ILR (1954) Trav-Co 1 
( ), tate of Travancorc-Cochin v. Shanmugha Vilas Casheiunut Factory. 

. 1953 S C 333 (339) [AIR V 40 C 78] : 1954 S C R 53 : ILR (1951) Trav-Co 1 
, ® lale °f 7 ravancor <!-Cochin v. Shanmugha Vilas Cashewnut Factory. 

,°' * 933 9 C 333 (347) t AIR v 4 0 C 78] : 1954 S C R 53 : ILR (1954) Trav-Co 1 
ro ’ !, ate ^ ava -ncore-Cochin v. Shanmugha Vilas Cashewnut Factory. 

[See 1953 Mad 116 (125) [AIR V 40 C 36] (DB), Govindarajulu Naidu d Co. v. 

a e of Madras. (A in Madras consigns goods to his own order or control 
Lind. Con. S.F. 65 
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(v) An Indian importer places an order or indent with an over¬ 
seas merchant for the supply of a large quantity of goods. The goods 
are shipped and the shipping documents are sent by air mail and 
presented to the Indian importer by the overseas merchant through 
his bank. The Indian importer receives the shipping documents, 
against payment. He then transfers the goods to another merchant 
by transfer and delivery of the shipping documents. Although this 
latter transaction may take place wholly in India between persons 
both of whom are in India itself, it is a sale which takes place in the 

course of import and as such exempt under cl. (l) (b) from liability 
to sales-tax. 11 

(vi) A in Bombay receives an order from an overseas 
merchant for certain goods. In order to implement the order, 
A purchases the goods from various persons in the Bombay 
State and then exports them. The sales and purchases are not entitl¬ 
ed to exemption and cannot be treated as taking place in the course 
of export. 

(vii) A, who is an export merchant in Bombay, purchases goods 
in the local market in anticipation of orders from abroad and then 
on receipt of such orders, exports such goods. The purchases made by 
A in the Bombay State for the purpose of export are not exempt from 
taxation by the Bombay State. 

(viii) A, who is a wholesale importer of goods in Bombay,, 
receives orders from various merchants in Bombay and imports the 
goods from abroad. After the goods are received, he sells them to the 
various merchants who have placed orders. The sales to these 
merchants cannot be said to take place in the course of the imports 
and are not exempt from liability to taxation by the Bombay State. 

(ix) A, an import merchant in Bombay, in anticipation of getting 
orders for certain goods from local merchants, imports the goods 

from abroad and sells them to wholesale and retail dealers. The 
sales will not be sales taking place in the course of import, so as to be 
exempt from liability to taxation. 

(x) A, an importer, imports goods which he sells to the consu¬ 
mers directly. The sales to the consumers are not exempt under 
cl. (1) (b) from liability to taxation. 

(xi) A, who is an exporter of goods to foreign countries, buys 
them in the local market for the purpose of export and then sells a 

in Calcutta and while the goods are actually in transit, a transaction of sale is 
concluded in Madras by transfer of the relative documents of title — Madras 
State cannot tax the sale as it takes place in course of inter-State commerce.)] 

11. 1953 S 0 338 (347) [AIR V 40 C 78] : 1954 S C R 53 : ILK (1954) Trav-Co X 
(SC), Stats of Travancore Cochin v. Shanmugha Vilas Cashewnut Factory. 
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portion of them to B, another exporter of the same place, who 
exports the goods afterwards. The sale by A to B is not exempt. 12 

(xn) A, a yarn merchant, was assessed to sales-tax on the sales 
of the yarn which ho effected to an exporter. Under the Cotton 
Textiles (Export Control) Order, 1949, he was obliged to retain and 
sell the yarn for export. As A had himself no export licence he had 
to sell the yarn to another merchant who had such licence and who 
exported the yarn. It was held that still the sales by A were not 
exempt from sales-tax as they were sales only for the purpose of 
exports and not sales in the course of exports.^ 

(xiii) A, a hide and skin merchant of Madras, sends his repre¬ 
sentatives to Dacca in Pakistan. The representatives purchase raw 
hides and skins in Dacca on behalf of A, pay the price, take delivery 
and consign the goods from there to Madras. The purchase of the 
hides and skins in Dacca by A’s representatives and their being sent 
to Madras do not constitute a purchase in the course of import of the 
goods into India. Such a purchase is not an import purchase 11 within 
the rule laid down by the Supreme Court in the first Travancore 
case 0 because the import-purchase there contemplated is a transac¬ 
tion between persons dealing with each other from different countries 
whereas in the present case, the dealing is complete in Dacca and the 
import is made only by A’s own representatives to him. 10 


In this connection, illustrations (iv) and (v) above may bf 

compared with the present illustration. It will be seen that in those 

illustrations, the sale takes place between parties, both of whom are 

m India at the time of the sale. Nevertheless, the sale is held to be 

one which takes place in the course of export (illustration (iv)) and 

import (illustration (v) ). But in both the illustrations the sale takes 

Place while the goods are actually in transit from one country to 

another. In such cases, not only do the sales take place literally in 

the course of the export or import of the goods, as the case may be 

bu hey are regarded by commercial practice as normal methods of 
import and export trade. 


|I95S 181 ,DBl 

Co. v. Z*VfMaJT' 26> [AIR V 40 C 3671 (DB) ’ G ^ajulu Naidu 

’iraS! 33 C 7 S 3 JLf 10> [AIR V 39 1 : 1352 S C R 1112 = M (1953) 
16. l!m „ , ° f Travan '°‘‘-Cochin v. Bombay Co. Ltd. 

Co. v. state of [ladras^ ^ ^ [AIR V 40 ° 36] (DBh 0ovind <>rajulu Naidu 
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In the case contemplated by the present illustration, however, 

although clause (l) (b) does not apply to the sale, the sale is not 

taxable by Madras State because the sale takes place outside the 

Madras State and, as such, is exempt under cl. (1) (a) from taxation 
by Madras State. 17 

(xiv) A, a merchant in Nagpur, imports goods from London. 

After the goods have reached Bombay and while they are in transit 

between Bombay and Nagpur the Nagpur merchant sells them, by 

transfer of the relative documents, to another person. Will this be a 
sale in the course of import ? 

It seems to have been assumed in the second Travancore case 18 

that, in computing the period of import or export, although the 

process of export or import ordinarily begins and ends “at water’s 

edge”, the period of journey of the goods from the port to the place 

of importer or his representative in the case of import, or to the port 

from the place of the exporter or his representative from the place of 

the export may be added to the period of actual voyage on the high 

seas. It seems doubtful whether such extension of the meaning of the 

words “the course of export or import” in cl. (l) (b) is permissible 

because the clause speaks of “the import into and export out of the 

territory of India”. Once the goods have reached the shores of India, 

it may be questioned whether their further journey from the port to 

the interior place can be regarded as forming part of the import into 
the territory of India. 

(xv) The undermentioned decision 19 affords an instance of a sale 

17. 1953 Mnd 116 (126) (Pr 26) [AIR V 40 C 36] (DB), Govindarajulu Naidu & 
Co. v. State of Madras. 

18. 1953 S C 333 [AIR V 40 C 78] : 1951 S C R 53 : ILR (1954) Trav-Co 1 (SC), 
State of Travancore-Cochin v. Shanmugha Vilas Cashewnut Factory. 

19. 1955 Mad 722 (728) [ (S) AIR V 42 C 232] (DB), Gandhi Sons y. State of 
Madras . (The course of the export out of or of the import into the territory of 
India does not commence or terminate until the good 3 cross the customs frontier: 
AIR 1953 S C 333 (SC), Foil. C. and F. contracts for the sale of goods were 
entered into by the assessee with merchants in Bombay. Th 9 goods were to be 
exportol from Coohin hirbour to foreign countries by the asseesec on account 
and risk of the buyers. There was appropriation of goods to the contract by 
reason of packing the goods in the gunny bags and marking thsm with the 
buyers initials with the assent of the buyers. The appropriation, however, was 
not unconditional because the seller had further duties in connection with the 
goods which included loading them on board the ship and obtaining proper bills 
of lading for conveyance of the goods to the contracted destination and the 
seller in his turn was entitled to payment in exchange for these shipping docu¬ 
ments. Held, that the property in the goods did not pass to the buyers until 
the relevant bills of lading were presented to the buyers or in any event at least 
not until the goods were put on board the vessels at the harbour. In this view, 
as the goods were booked and had started on their journey to a foreign destina¬ 
tion at the moment when the title in the goods passed to the buyer, there was 
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of goods on c. and f. terms which was held to have taken place in the 

course of export as the title to the goods passed to the buyer only 

after the goods had passed the customs frontier and had been placed 
on board the ship. 


(xvi) Where merchants in Bombay who entered into their 
respective contracts with assessees in Madras were themselves the 
purchasers (whether the purchases were on their own behalf or on 
behalf of undisclosed foreign principals) and there was no privity 
between the assessees and the foreign principals, the sale will not 
be an export sale’ as a sale can be said to occasion an export only 
when there is privity between the local seller and the foreign buyer. 20 

15. Retrospective operation of the article. _ The principle 

that statutes will be presumed to be prospective and not retrospective 

unless a different intention is conveyed by the statute expressly or by 

necessary implication applies, as has been seen in Preamble Note 9 

to a constitutional enactment as it applies to any other Act. Hence’ 

this article will not affect the liability to taxation that has already 

accrued before the coming into force of the Constitution under the 

sales-tax legislation of any province, as there is nothing in the article 
to indicate that it is retrospective 1 . 


But where the question is as to assessability to tax for a period 

subsequent to the coming into force of the Constitution, the provisions 
of this article will apply^. 

craslltalloo - 1 
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In this connection, the question may be raised as to whether 
the validity of pre-Constitution sales-tax legislation can be challenged 
on the ground of such legislation being inconsistent with the provi¬ 
sions of this article. This question has to be answered in the 
affirmative, although the liability to taxation for a period prior to 
the coming into force of the Constitution will not be affected by the 
article. 

The article says that “no law of a State” shall impose or 
authorise the imposition of a tax on the sale or purchase of goods 
under the circumstances mentioned in the article. The expression 
“law of a State” is not equivalent to “law made by the Legislature 
of a State”, which expression occurs in cl. (3) of the article. “Law 
of a State” is wide enough to include the existing laws which are in 
force in each State at the commencement of the Constitution, as well 
as future laws that may be made by the Legislature of a State 3 . 
Hence, the prohibitions and restrictions, imposed by the article, will 
apply to the pre-Constitution sales-tax legislation of the different 
States as well as any sales-tax legislation that may be passed by 
State Legislatures after the coming into force of the Constitution. 4 

Thus, a provision in the Sales-tax Act of a Province that the 
sale will be deemed to have taken place in the Province if the goods 
■were actually in the Province or were produced or found in the 
Province, wherever the contract of sale was made, would mean that 
even though the goods may be actually delivered for consumption in 
another Province the sale must be deemed to have taken place in the 
Province in which the goods exist or are produced or are found. 
Such a provision would be directly contrary to cl. (l) (a) read with 
the Explanation as according to that provision, the sale must be 
deemed, for taxation purposes, to take place in the State in which 
the goods are actually delivered for consumption and outside all 
other States. Hence, a provision of the above type would be void 
after the coming into force of the Constitution. 5 

3. 1955 All 99 (103, 104) (Pr 7) [(S) AIR V 42 G 35], Kanpur Oil Mills v. Judge 
(Appeals) Sales Tax. (Wherever, in the Constitution, it was intended that the 
ban should be only on future laws, the language used has specifically dealt with 
the making of a law by a State and the use of the word “made” in that 
connection for one form or the other has been brought in to make it clear that 
such provisions of the Constitution would govern only future laws. Where the 
words used are ‘law of a State’ these words are comprehensive enough to cover 
existing laws as well as laws made after the commencement of the Constitution.) 

4. 1955 All 99 (103, 104) (Pr 7) [(S) AIR V 42 C 35], Kanpur Oil Mills v. Judge 
(Appeals) Sales Tax. 

5. 1954 S C 403 (405) (Pr 7) [AIR V 41 C 97]: 1954 S C R 1122 (SC), Himmatlal 

Harilal Mehta v. State of Madhya Pradesh. (Validity of Explanation II to 
S. 2 (g), C. P. and Berar Sales Tax Act (II of 1947, as amended by Act XV of 
1949 )_The correctness of the view of the High Court in AIR 1952 Nag 378 that 
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But, so far as the ban under cl. (2) on the taxation of sales and 
purchases which take place in course of inter-State trade and commerce 
is concerned, the Proviso to the clause creates an exception in regard 
-to assessment to sales-tax under pre-Constitution legislation. Under 
the Proviso to cl. (2) it has been enacted that the imposition of tax 
under pre-Constitution sales-tax legislation may continue, notwith¬ 
standing the prohibition under cl. (2), until Slst March 1951, if the 
President authorises the imposition of such tax. Under this Proviso, 
the President has issued Sales-Tax Continuance Order, 1950 (C. 0. 
No. 7 of 1950). It must be noted that the President's Order can only 
validate the imposition of tax contrary to the provisions of cl. (2). 
Where the imposition of tax is contrary to the provisions of cl. (l), 
such imposition cannot be validated or authorised by the President’s 
Order under Proviso to cl. (2)°. See also Note 10. 

It has been seen in Note 3 that the Supremo Court has, in its 
latest decision on the : point (Bengal Immunity Co. v. State of Bihar 7 ), 
held, overruling its previous view in State of Bombay v. United Motors 
India Ltd.? that until and unless Parliament by law provides 
otherwise, a State cannot tax a sale or purchase which takes place 
m the course of inter-State trade or commerce, although it may bo 
cmcred by cl. (1) (a) Explanation, and hence, may be deemed as 
taldug place within the ‘delivery’ State. The decision in the Bengal 
Immunity Co.’s case 9 was given on Gth September 1955. The Sales- 
Tax Continuance Order, 1950 (C. 0. No. 7 of 1950), as seen above, 
validated the levy of tax on inter-State sales, till 31st March 1951. 
In order to validate the levy of tax on sales and purchases in the 
course of inter-State trade or commerce that took place between the 
1st April 1951 and Gth September 1955, the President promulgated 

the now Explanation II to S. 2 (g) was ultra vires the State Legislature and that 

the mere production of goods was not enough to make the tax payable unless 

the goods were appropriated to a particular contract cannot be questioned by 
reason of the decision in AIR 1953 S C 252 (SC).) 

19o2 Nag 373 (387) (Pr 52) [AIR V 39] : ILR (1953) Nag 332 (DB), Shriram 
-I ulauJas v. Board of Revenue. 

[Sec also 1955 All 99 (104) (Pr 7) [(S) AIR V 42 C 35], Kanpur Oil Mills v. 

. “ff [-yveaL) Sales Tax. (The U. P. Sales Tax Act continues to be in force 
in ie Ute of Uttar Pradesh after the commencement of the Constitution only 
o e extent to which it did not contravene any of the provisions of the 
onstitution. The provision, which permits the State of Uttar Pradesh to tax 
sales which under clause ( 1 ) ( a ) of Art, 286 must be deemed to take place 

f, ° 1 U Q r- 6 . ,, e tatC ° f ^ ttar Pradesh, has become void as a consequence.)] 

6 195o All 99 (103) ( Pr 6) [(3 ) AIR V 42 C 35], Kanpur Oil Mills v. Judge 
(Appeals) Sales Tax. J 

8 ! 9 n ° r III ( r? 7) <PrS 4 ' 8> CAIR V 42 c 101] = (1955) 2 3 C R 603 (SC). 

• 9o3 SO 252 [AIR V 40 C 62] : 1953 SCI! 1069 (S C). 

Co.v 5 sllZ l[ B u*J 42 ° 101]: (1955) 2 s °' I{ 603 (SC) - BengalImmunil y 
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the Saleg-tax Validation Ordinance, 1956, which was subsequently 

re-enacted as the Sales-tax Laws Validation Act (7 of 1956), which 
runs as follows: 

An Act to validate laws of States imposing, or authorising 
, ^position of, taxes on the sale or purchase of goods in the 
course of inter-State trade or commerce. 

Be it enacted by Parliament in the Seventh year of the 
Republic of India as follows : 

!• This Act may be called the Sales-tax Laws Validation 
Act, 195G. 

2. Notwithstanding any judgment, decree or order of any 
Court, no law of a State imposing, or authorising the imposition 
of, a tax on the sale or purchase of any goods where such sale or 
purchase took place in the course of inter-State trade or commerce 
during the period between the 1st day of April, 1951 and the 6th 
day of September, 1955, shall be deemed to be invalid or ever to- 
have been invalid merely by reason of the fact that such sale or 
purchase took place in the course of inter-State trade or commerce; 
and all such taxes levied or collected or purporting to have been 
levied or collected during the aforesaid period shall be deemed 

always to have been validly levied or collected in accordance 
with law. 

Explanation —In this section, ‘law of a State’ in relation to a 
State specified in Part C of the First Schedule to the Constitution, 
means any law made by the Legislative Assembly, if any, of that 
State or extended to that State by a notification issued under 
section 2 of the Part C States (Laws) Act, 1950. 

3. The Sales-tax Laws Validation Ordinance, 1956, is hereby 
repealed.” 


16. Proviso to cl. (2). —See Notes 10 and 15. 

17. Essential goods — Exemption as to—Clause (3). — 

Clause (3) contains a qualified exemption from sales-tax in regard 
to certain sales and purchases. The exemption is to the effect that a 
sales-tax law of a State which seeks to tax the sales and purchases 
mentioned in the clause will require the assent of the President for 
its validity. It will be noted that the prohibitions contained in els. (l) 
and (2) are absolute and unqualified. 

This clause deals with sales and purchases of essential commo¬ 
dities and in regard to such sales and purchases enacts that the 
imposition of a sales-tax on them will require the President’s assent 
for its validity. 

But the clause has only a very restricted application. In the 
first place it only applies to the sales and purchases of the commo- 
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dities which have been declared by Parliament by law to be essential 
for the life of the community. It is not left to the Courts to deter- 
mine whether a particular commodity is essential for the life of the 
community. Hence, the first condition for the applicability of the 
clause is the existence of a Parliamentary enactment declaring certain 
commodities to be essential for the life of the community. 1 

The second condition is that the sales-tax legislation must be 

one passed after the commencement of the Constitution. Hence, the 

clause does not apply to the sales-tax laws of the various Provinces 

which had already been passed before the commencement of the 
Constitution. 


It is also necessary that the sales-tax legislation must be one 
passed after the enactment of the Parliamentary law declaring certain 
commodities to be essential for the life of the community. 

As stated above, the first condition for the applicability of the 
clause is the existence of an enactment by Parliament declaring 
certain commodities to be essential for the life of the community. The 
Parliament has enacted, in pursuance of this clause, the Essential 
Goods (Declaration and Regulation of Tax on Sale or Purchase) Act, 
52 of 1952, declaring certain commodities, which are specified in the 
Schedule to the Act, to be essential for the life of the community. 
The Act came into force on 9th August, 1952. 


The Essential Supplies (Temporary Powers) Act, 194G, cannot 
be regarded as a law by which any commodities are “declared to be 
essential for the life of the community”. Apart from the fact that 
it is not an enactment passed by Parliament, although it is a Central 
Act, the Act does not declare any commodities to be “essential for the 
life of the community". The Act only provides for the continuance, 
during a limited period, of powers to control the production, supply 
and distribution of, and trade and commerce in, certain commodities 
which, for the purpose of the Act, are defined therein as “essential 
commodities ’. Hence, even in those cases in which the Act has been 
ex en e< to a Part B State after the commencement of the Constitution 
am< i is arguable that it is a Parliamentary enactment on that basis, 

\ Ca + ? n ° G ^ reated as an Act declaring any commodity as essential 
for the life of the communit y. 2 

(^52) Hyd 757 <DB), Slutrfaji 

r t Aaal0giCal Pri -''P ! ” be invoked for Catnip 

1955 TrrCo'mi pT") '[ AI R h y e 4 TtloTci^ T PrCVided ford 

thiUS “ coated 


Article 286 
Note 17 
Pt. 1 



Article 286 
Note 17 
Pt. 3 


TAX ON SALE OR PURCHASE OF GOODS 

As already stated, the clause contemplates an Act passed by 
Parliament and a pre-Constitution Central law (should there be one) 
will not be sufficient for the purpose of the clause. 

It has already been remarked that the clause only applies to a 
law made by the Legislature of a State after the commencement of 
the Constitution and not to the various Provincial sales-tax laws, 
which were already in force at the commencement of tho Constitution. 
Hence, the clause does not in any way affect the validity of pre- 
Constitution Provincial laws even though they may seek to impose 
taxes on the sale or purchase of commodities declared to be essential 
for the life of the community by Act 52 of 1952, above referred to, 
or by any other Parliamentary enactment that may be passed. 3 The 
words “law made by the Legislature of a State” clearly contemplate 
a law made by the Legislature of a State after the Constitution, 
inasmuch as there were no “States’* 4 before the Constitution, but only 
“Provinces”. 4 Further, the clause clearly contemplates a law which 
can be, but has not been, reserved for the consideration of the President 
and has not received his assent. This provision clearly points to a 
post-Constitution law, for there can be no question of an existing law 
continued by Art. 872 being reserved for the consideration of the 
President for receiving his assent. 5 

In order that this clause may apply, it is necessary not only that 
the sales-tax legislation must be one passed after the commencement 
of the Constitution but also that such legislation must be passed after 
the enactment by the Parliament of the law declaring certain 
commodities to be essential for the life of the community. Hence, 
even a-post-Constitution sales-tax law passed before 9th August, 1952, 
which was the date on which the Essential Goods (Declaration and 
Regulation of Tax on Sale or Purchase) Act, 1952, came into 
force, cannot be called in question under this clause. 0 This is 

3. 1954 S C 311 (312) (Pr 2) [AIR V 41 C 73] : 1954 S 0 R 955 (SC). Soma 
Singh v. State of Pepsu. (Pepsu General Sales Tax Ordinance 33 of 2006 not 
affected by cl. (3).) 

1955 NUC (Mad) 675 [AIR V 42] (DB), Sree Radha Krishna Groundnut Oil 
Mill v. State of Madras. (Clause (3) will not apply to Madras General Sales Tax 
Act.) 

4. 1954 S C 311 (312) [AIR V 41 C 73] : 1954 S C R 955 (SC), Soma Singh v. 
State of Pepsu. 

5. 1954 S C 311 (812) [AIR V 41 C 73] : 1954 S C R 955 (SC), Soma Singh v. 
State of Pepsu. 

6. 1954 S C 311 (312) (Pr 2) [AIR V 41 C 73] : 1954 SCR 955 (3C), Soma Singh 
v. State of Pepsu. 

1955 NUC (Mad) 675 [AIR V 42] (DB). Radha Krishna Groundnut Oil Mill v. 
State of Madras. 

1954 Hyd 50 (52) (Prs 8, 10) [AIR V 41 C 20] : ILR (1954) Hyd 76 (DB), Firm 
of Soma Rajaiah v. Sales Tax Officer Secunderabad. (Contention that the 
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Section 3 of the Essential Goods (Declaration and Regulation of 
Tax on Sale or Purchase) Act, 1952, expressly provides that “no law 
made after the commencement of the Act by the Legislature of a 
State imposing or authorising the imposition of a tax on the sale or 
purchase of any goods declared by the Act to be essential for the life 
of the community shall have effect unless it has been reserved for the 
consideration of the President and has received his assent.’’ 3 Thi 3 
section is quite in line with cl. (3) of this article and there is nothin" 
inconsistent with clause (3) in the section being confined to laws 
passed after the commencement of Act 52 of 1952. 9 
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implied in the language of the clause, which refers to a law being 
made by the Legislature of a State with reference to goods which 
have been declared to be essential for the life of the community by 
Act of Parliament. 7 


18. Validity of sales-tax laws. — Sales-tax legislation, like 
legistation on other subjects, can be impugned on four grounds : 

(i) on the ground that the matter legislated upon does not fall 
within the legislative jurisdiction of the particular Legislature 
which has passed the law; 

(ii) on the ground of extra-territoriality; 

(iii) on the ground that the legislation contravenes the provisions of 

the Constitution as to Fundamental Rights; 

(iv) on the ground of the infringement of any other provision of the 

Constitution. 1 

enactment of ft statute taxing specific commodities immediately before the 
enforcement of the Act declaring them essential for the life of the community i 3 
ft colourable exercise of legislative power — Contention rejected on the ground 
that the State Legislature had power under Sch. VII, List II, Item 54 and that 
in such cases question of colourable legislation cannot arise : AIR 1953 S C 
•375 (SC), Rel. on—Hyderabad General Sales Tax Act (14 of 1950) as amended 
in 1952 held not open to challenge under cl. (3).) 

7. 1955 LUC (Mad) G75 [AIR V 42] (DB), Eadhalcrishna Groinidnut Oil Mill 
v. State of Madras. (The ban under Art. 286 (3) will fall only after Parliament 
declares by law any goods as essential for the life of the community.) 

8 . 1954 S C 311 (312) [AIR V 41 C 73] : 1954 SCR 955 (SC), Soma Singh v. 

State of Pepsu. (Pepsu General Sales Tax Ordinance 33 of 2006 not affected by 
Cl. (3).) * 

1955 Trav Co 18 (18) (P rJ 2, 9) [A I R V 42 0 10], Cheriyan Kunju v. 
Travancore.Cochin State. 

9. 1954 S C 311 (312) (P r 2) [AIR V 41 0 73] : 1954 S C R 955 (SC), Soma Singh 
v. State of Pepsu. 
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■ See 1953 Mad 105 (107, 108) (P r 3) [AIR V 40 C 35] : 1953 Cri L Jour 277 

(DB), Syed Mohamed £ Co. v. State of Madras. (This case illustratea the 
grounds on which a Sales Tax Act may be impeached.) 

V/ „ 116 v 40 C 36] (DB), Qovindarajulu Naidu & Co. y. 

State of Madras. (Do.) 
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These grounds may be considered more fully now. 

Both under the Government of India Act, 1935, and under this 

Constitution, sales-tax is an exclusively Provincial subject. The 

relevant entry in the Government of India Act was Sch. VII, List 2, 

Item 48, and under this Constitution, the relevant entry is Sch. VII, 
List 2, Entry 54. 

The entry in the Government of India Act was as follows : 
Taxes on the sale of goods and on advertisements.” 

The question has arisen whether this entry would cover 
legislation imposing or authorising the imposition of taxes on 
purchases, and it has been held that the entry would cover such 
legislation. 2 In this connection, the following observations of the 
Madras High Court in Syed Mohamed and Co. v. State of Madras 3 
may be quoted : 

The words sale of goods’ import in their ordinary sense a 
transaction which results in change of ownership from one person 
to another. That must, by its very nature, be a bilateral transaction, 
with a seller on the one hand and a purchaser on the other. It is 
only when there is a contract to which both are parties that there 
can be a sale. A power to tax sale of goods is, therefore, in reality 
a power to tax the transaction and the power to tax the transaction 
carries with it the power to tax either party thereto.” 

The legislative entry under the present Constitution (Sen. VII, 
List 2, Entry 54) puts the matter beyond doubt because it runs : 
Taxes on the sale or purchase of goods other than newspapers.” 

Another ground, on which the validity of sales-tax legislation 
was attacked as being beyond the legislative competence of the 
Provincial Legislature, was that the tax is really an excise duty which 
was within the exclusive jurisdiction of the Central Legislature under 
Sch. VII, List 1, Entry 45. This contention also was overruled and it 
was finally settled by the decision of the Privy Council in Governor- 
General in Council v. Province of Madras 4 that sales tax is, in pith 

1954 Mad 1030 (103S) [AIR V 41 C 3G0J, India Co}fee <t Tea Distributing 
Co . v. State of Madras . (Do.) 

2. 1953 Mad 105 (Pr 6) : [AIR V 40 C 35] : 1953 Cri L Jour 277 (DB), Syed 
Mohamed & Co. v. State of Madras . 

1953 Mad 116 (119) [AIR V 40 C 36] (DB), Govitidarajulu Naidu & Co. v. State 
of Madras. (Madras General Sales Tax Act IX of 1939 was intra vires of the 
powers of the Provincial Legislature; it is not open to objection that it was an 
unconstitutional delegation by the Legislature of its functions to the executive; 
it is not repugnant to Art. 14 and the Rules framed thereunder are valid 
excepting only R. 16 (5).) 

3. 1953 Mad 105 (103) (Pr 6) [AIR V 40 C 35] : 1953 Cri L Jcur 277 (DB). 

4. 1945 P C 98 (101) [AIR Y 32] : 72 Ind App 91 : 1945 FOR 179 : ILR (1945) 
Kar (PC) 153 (PC). (Competing entries No. 45 of the Federal List and No. 48 



TAX ON SALE OR PURCHASE OF GOODS 


and substance, different from excise duty and Provincial legislation 
imposing tax on the sale of goods could not be questioned as trespassing 
upon the Central field. For further discussion on this aspect of the 
subject see commentary on Sch. VII, List 2, Entry 54. 


The State Legislature has only power to impose taxes on sales or 
purchases. A sale” implies a completed sale. Hence, the State 
Legislature has no power to impose taxes on mere agreements to sell. 5 

Where, therefore, a sales-tax enactment defines, for the purpose 
of the Act, a sale as including a forward contract, such a provision 
would be ultra vires , as a forward contract is only an agreement to 
sell and not a completed sale. 6 In this connection the following 
observations of the Supreme Court in Sales Tax Officer v. Budh 
Prakash Jai Prakash 7 may be quoted : 


The position, therefore, is that a liability to be assessed to 
sales-tax can arise only if there is a completed sale under which 
price is paid or is payable and not when there is only an agreement 
to sell, which can only result in a claim for damages. It would be 
contrary to all principles to hold that damages for breach of 

contract are liable to be assessed to sales-tax on the ground that 
they are in the same position as sale price. 

I he power conferred under Entry 48 to impose a tax on the 
sale of goods can, therefore, be exercised only -when there is a sale 
under which there is a transfer of property in the goods, and not 
when there is a more agreement to sell. The State Legislature 
cannot, by enlarging the definition of ‘sale’ as including forward 


of the Provincial List may fairly be reconciled and the validity of Madras 
General Sale 3 Tax Act (9 of 1939) cannot successfully be challenged—Confirming 
on appeal AIR 1913 F C 11 (FC) and approving of AIR 1942 F C 33 (FG)) 

[See ah° 1942 F C 33 (35) [AIR V 291 (FC), Province of Madras v. Boddu 
1 a ' d « nna & Sons. (Both Central excise duty and Provincial sales-tax could be 
Va ldly imposed on the first sale of ground-nut oil and cake by the 
nanufacturer or producer as the two taxes are economically two separate 
&U lstinct imposts—Reversing on appeal AIR 1941 Mad 913.) 

9 F C 1 (9, 14) [AIR V 26] (FC), C . P. & Berar Sales of Motor Spirit and 

' laxail0n 1938, In re. (Central Provinces and Berar Sales 
} °. ° r P irit and Lubricants Taxation Act, 1938 which levies tax on retail 
c 7i ^ ia V ^ res Gie Legislature of the Central Provinces and Berar.)] 

nn <461) [AIR V 41 0 11Q ] = 1255 S C B 243 (S C), Sales Tax 

Officer v. Budh Prakash Jai Prakash. 

6 O ff 0i S ° P 45 M 461) CAIR V 41 c n °] : 1955 S C R 243 (S C), Sales Tax 

, ICC> a V " JU 1 ^ ra ^ as ^ Prakash. (Definition of “sale” (as includin'* 
forward contracts) in S. 2 (h) of U. P. Act XV of 1948 is to that extent ultra 

Z e : A Or / amo reason > Explanation III to S. 2 (h) which provides that 
oriei L C0D rSCts be deemed to have been completed on the data 

reBDect rvr aSreod upon delivery” and S. 3B providing for taxation of turnover in 

7 oontraota be held to be ultra vires.) 

1904 9 ° 459 *62) (Pr 7) [AIR V 41 C 110] : 1953 S 0 


R 243 (SC). 
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contracts, arrogate to itself a power which is not conferred upon 
it by the Constitution Act, and the definition of ‘sale’ in S. 2 (h) 
of Act XV of 1948 must, to that extent, be declared ultra vires.” 

It follows from the above that a provision for taxing a hire- 
purchase agreement treating it as a sale would be ultra vires the 
powers of the State Legislature under Sen. VII, List 2, Entry 54, 
inasmuch as such an agreement is essentially only a hiring agreement 
with an option to the hirer to purchase the goods. 8 

Under Arts. 245 and 246 (3), as well as under the corresponding 
Ss. 99 and 100 (3) of the Government of India Act, 1935, the 
jurisdiction of the Provincial or the State Legislature is limited to 
making laws for the Province or the State or any part thereof. This 
necessarily implies a territorial limitation on the power of the State 
Legislature or Provincial Legislature, and it means that a State 
Legislature or a Provincial Legislature cannot pass a taxation statute 
which would be binding on any other part of India outside the limits 
of the Province or the State. 9 But this does not mean that a State 
Legislature or a Provincial Legislature cannot pass legislation 
imposing or authorising the imposition of tax on a sale or purchase 
unless the sale takes place within the limits of the Province or the 
State. It is well settled that the existence of sufficient territorial 
nexus between a State and what it seeks to tax will give jurisdiction 
to the State Legislature to pass taxing legislation. 10 But in the 
absence of sufficient territorial nexus the taxing statute -would be 
ultra vires. (See Notes 3 and 6 for a fuller discussion of this aspect 
of the subject.) 

Sales-tax legislation has also been challenged on the ground of 
infringement of Fundamental Rights. For instance, in the State of 
Bombay v. United Motors (India) Ltd} 1 the Bombay Sales Tax Act, 
24 of 1952, w T as questioned on the ground that the provisions of the 
Act w T ere discriminatory in their effect and, therefore, void under 
Art. 14 read w r ith Art. 13 of the Constitution. (See Note 19.) In 
that case, it w T as also contended that as the Act was wholly ultra 
vires under Art. 286 the provisions of the Act requiring dealers to 


8. (1895) 1895 App Cas 471 (476) : 64 L J Q B 465, Helby v. Matthews . 

9. 1953 S C 274 (276) [AIR V 40 C 63] : 1953 Cri L Jour 1105 : 1953 SOB 
677 (SC), Poppatlal Shah v. State of Madras. 

10. 1953 S C 252 (256) [AIR V 40 C 62] : 1953 SCR 1069 (S C), State of 

Bombay v. United Motors (India) Ltd. (The principle which is based on the 
decision of the Judicial Committee in Wallace Brothers and Co. Ltd. v. 
Commr. of Income Tax , Bombay , AIR 1948 P C 118 (PO), is applicable to 
sales-tax legislation.) 

1953 S C 274 (276) [AIR V 40 C 63] : 1953 Cri L Jour 1105 : 1953 S C R 677 
(SC), Poppatlal Shah v. State of Madras (Do.) 

11. 1953 S C 252 (262, 263) (Pr 29) [AIR V 40 C 62] : 1953 SCR 1069 (SC). 
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apply for registration in some cases and to obtain licence in some 
others as a condition of carrying on of business infringed the 
Fundamental Rights of the citizen under Art. 19 (l) ( g ) 0 f t h 0 

Constitution. But as the Supreme Court held that the Act and the 

rules thereunder tv ere not ultra vtres (excepting one rule, which was 

severable from the rest) the question of infringement of the rights 
under Abt. 19 (1) (g) did not arise. 

In impugning a Sales-tax Act, Art. 31 cannot be relied on as 
it deals with deprivation of property otherwise than by levying or 
collecting taxes. 12 (See also Note 20.) ^ 

Sales-tax legislation has been questioned on the ground that in 

UI ^! e e 'r! 1 ! S P ° Wer t0 the Esecutive - the Legislature has 
unconstitutionally delegated legislative power to the Executive. Thus 

f°pT^ and C0 ' V - State ° f Madra *’ 3 the Turnover and 
Assessment Rules under the Madras General Sales-tax Act, 1939 were 

attacked as an unconstitutional delegation of legislative power but 

contention was rejected by the Madras High Court, which after 

an exhaustive discussion of the case-law, observed as follows : 

“In the present case, what the Legislature has done is merely 
authorise the rule-making authorities to carry out the policies 

—' ‘ tC S “““ te “ d 10 “ “P “>» The Rules 

themselves are to come into operation only after they are approved 
by u eese „ ,°u the Hoas , F „ (tom 

f' T “‘“'h 3 “ mi “ 6te “” tro1 the legislation 

ol the a!. , S “ “*“ l COn “'° 1 by iotrodueing araeudments 

:, cl x of 1939 “ d th ° r “ iM ■» 
the ground of unconstitutional delegation.” 

..tide «( 8 j"‘° W41 * C ° nt “ VeMS th « »»*«« <* W, 

in iaid d °™ by thc s “ preme 0°"* 
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(i) The rules made under the Act, which were brought into force 
at the same time as the Act, could be treated as part and parcel of 
the Act. Even if the body of the Act did not provide for the exclusion 
of cases which would be exempt from taxation under this article, the 
Act would not be ultra vires if the Rules, which were brought into 
force simultaneously with the Act, provided for such exemption. 16 

(ii) Taxing statutes imposing tax on subjects, divisible in their 
nature, which do not exclude in express terms subjects exempted by 
the Constitution, should not, for that reason, be declared wholly 
ultra vires and void. For in such cases, it is always feasible to 
separate taxes levied on authorised subjects from those levied on 
exempted subjects and to exclude the latter in the assessment of the 
tax. In such cases, the statute itself should be allowed to stand, the 
taxing authority being prevented by injunction from imposing the 
tax on subjects exempted by the Constitution. 16 It was pointed out in 
the majority judgment of the Supreme Court in the State of Bombay 
v. United Motors (India) Ltd} 1 that in the instant case the tax was 
imposed, on the ultimate analysis, on receipts from individual sales 
or purchases of goods effected during the accounting period and it 
was, therefore, possible to separate at the assessment the receipts 
derived from exempted sales or purchases and allow the State to 
enforce the statute with respect to the constitutionally taxable 
subjects, it being assumed that the State intends naturally to keep 
what it could lawfully tax even where it purports to authorise the 
taxation of what is constitutionally exempt. The principle is that 
severability in such cases includes separability in enforcement. 

In this connection, the majority judgment in the United 
Motors case 18 referred to the decision of the Supreme Court of 
America in Bowman v. Continental Oil Co. 10 and distinguished and 


35. 1953 S C 252 (263) [AIR V 40 C 627] : 1953 SCR 1069 (SC), State of 
Bombay v. United Motors (India) Ltd . (Majority view— Bose J. dissenting.) 

16. 1955 S C 661 (683) (Pr 51) [AIR V 42 C 101] : (1955) 2 S C 603 (SC), Bengal 
Immunity Co. v. State of Bihar . (Held : Bihar Sales Tax Act, 1947, in so far 
as it purports to tax sales or purchases that take place in the course of 
inter-State trade or commerce, is unconstitutional, illegal and void—But the 
Act imposes tax on subjects divisible in their nature, but docs not exclude in 
express terms subjects exempted by the Constitution. In such a situation, the 
Act need not be declared wholly ultra vires and void, for it is feasible to 
separate taxes levied on authorised subjects from those levied on exempted 
subjects and to exclude the latter in the assessment of the tax. In these 
circumstances, it is difficult to say that the scheme of taxing inter-State sales 
forms such an integral part of the entire scheme of taxation on sa.es or 
purchases of goods as to be unextricably interwoven with it.) 

17. 1953 S C 252 (263) [AIR V 40 C 62] : 1953 SCR 1069 (SC). 

18. 1953 S C 252 (263) (Pr 30) [AIR V 40 C 62] : 1953 SCR 1069 (SC), State 

of Bombay v. United Motors (India) Ltd. 

19. (1921) 65 Law Ed. 1139 : 256 U S 642. 
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expkmed the Privy Council decision in Punjab Province v. Daulat 

biiujh. The majority judgment also distinguished the decision of the 
Supreme Court in Bomesh Thappar v. State of Madras. 21 

In most of the Provincial Sales Tax Acts of the pre-Constitution 
period, although ‘sale’ was first defined as meaning transfer of the 
property in the goods so as to make the passing of the property 
within the Province the principal basis for the imposition of the tax, 
yet, by means of Explanations to that definition, they gave extended 
meanings to that word and thereby enlarged the scope of its 
operation. Thus, some of those Acts purported to tax a sale or 
purchase irrespective of the place where it took place if only the 
goods were within the Province at the time the contract for sale or 
purchase was made or the goods were produced or manufactured 
within the Province after the contract had been made. 23 Such 
provisions would be clearly ultra vires after the coming into force of 
the Constitution as they permit the imposition of a tax on sales or 

purchases of goods in cases in which such sales or purchases are 
GXGmpfc from taxation under this article.^ 


The convenience or inconvenience of collecting a sales-tax or 
purchase-tax is not a relevant consideration when one is considering 
the validity or otherwise of such a tax. 21 The Court should not be 
called upon to discard the cardinal rule of interpretation for 
mitigating a hardship which, after all, may he entirely fanciful, when 
the Constitution itself has expressly provided for another authority 
more competent to evaluate the correct position to do the needful 25 
Bufc when the Provisions bearing on the question are susceptible of 
conflicting constructions, the practical difficulties that are likely to be 
experienced if one or other of the possible constructions is adopted, 


23 


^ar^PC) 7,' C (PC) ^ ^ ° 1 73 Ind ApP 69 : 1946 F 0 B 1 •' H>R (1946) 

-o' O p 194 a C ; UR V 37 C 7 ] : 1950 SCR 591 : 51 Cri L Jour 1514 (SC). 

(SC) 1/ / f l 341 [AIR V 40 ° 78] : 1954 S C R 63 : IE*R (1954) Trav-Co 1 
', ■!’ Q vancore ■ C °c « » v. Shanmugha Vilas Cashewnut Factory. 

Ha lal 7 ^ ^ 7) [AIR V 41 C 97J : 1954 SCR 1122 < SC ). Himmatlal 

Ilanlal v. State of Madhya Pradesh. (Explanation II to S. 2 (g) of C. P. 

and Bcrar Sales Tax Act (2 of 1 >47) is ultra vires the State Legislature and 

mere pro .w. i„n of goods in the State is not enough to make tax payable—AIR 
19o2 .Nag •: 78, approved.) 

1952 Nag 378 (387) (Pr 52) [AIR V 39] : ILR (1953) Nag 332, Shriram Gulabdas 
v. Board of Revenue . 

2 j‘ 1955 , S ° CC1 j Pr 110 > [AIR v 42 C 101] : (1955) 2 S C R 603 (SC), Bengal 

mmum y Co. v. State of Bihar. (Per Bhagwati J.\ AIR 1949 F C 18 (F C), 
Bel. on.) v * 

2 Ivimun-/ S r m f 5) [A 1 R V 42 c 101] : (1952) 2 S C R 603 (SC), Bengal 
Immunity Co. v. State of Bihar. 

l.Ind. Con. 8.F. 66. 
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Validity. 


may be taken into consideration in arriving at the probable intention 
of the Constitution-makers . 26 

I 


Where there is a single assessment for the period before as well 


as after the Constitution and the assessment is bad as regards the 
period after the Constitution, by reason of the provisions of thia 
article, the entire assessment should be treated as invalid. 27 
(See also Note 15.) 


19. Sales-tax and Art. 14. _ The validity of a sales-tax 
enactment may be questioned on the ground of the infringement of 
Art. 14. But in testing the validity of the Act, the Court will apply 
the principle of reasonable classification and uphold law if the 
discrimination, which it makes, is based on reasonable classification 

of the matters or the persons, with reference to whom the 
discrimination is made. 


Thus, in State of Bombay v. United Motors (India) Ltd} it was 
contended that the provisions of the Bombay Sales Tax Act, 1952,. 
fixing a minimum amount as the taxable turnover, were discrimina¬ 
tory and hence the Act was void under Art. 14 read with Art. 13* 
The Supreme Court rejected the contention and held that the 

provision was a reasonable one. In doing so, the Supreme Court 
observed as follows : 

.it must be conceded that the general effect of fixing 

these minimum limits must necessarily be to enable traders whose 
taxable turnover is below those limits to sell their goods at lower 
prices to their customers than dealers whose turnover exceeded 
those limits, for the latter have to add the sales-tax to the prices of 
their goods. But no discrimination is involved in this classification 
which is perfectly reasonable when it is borne in mind that the 
State may not consider it administratively worthwhile to tar 
sales by small traders who have no organisational facilities for 

26. See 1955 S C 661 (687) (Pr 47) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC), 
Bengal Immunity Co . v. State of Bihar. (See the judgment of S. R. Dag 
Ag. C. J. (Para 47) where he discusses the great harassment and inconvenience- 
that would be caused to merchants if they are assessed to sales-tax by the 
Governments of different States at the same time.) 

1953 S C 333 (345) (Pr 42) [A'R V 40 C 78]: ILR (1954) Trav Co 1 : 1954 SCR 
53 (SC), State of Travancore Cochin v. Shanmugha Vilas Cashewnut Factory. 

(In this case also, S. R. Das, J., points out the harassment to traders that 
would result from their being subjected to sales-tax in respect of inter-State 
transactions.) 

27. 1955 S C 765 (770) (Pr 16) [(S) AIR V 42 C 106] : (1955) 2 S C R 483 (SC), 
Bam Narain Sons Ltd. v. Assistant Sales Tax Commissioner. (Bennett and 
White (Calgary) Ltd. v. Municipal District of Sugar City No. 5 , (1951) 1951 
App Cas 786 at p. 816, Foil.) 

Article 286 — Ncte 19 

1. 1953 S C 252 (263) (Pr 29) [AIB V 40 C 62] : 1953 S C B 1069 (SC). 
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collecting the tax from their buyers and turn it over to the 
Government. Each State must, in imposing a tax of this nature, 
fix its own limits below which it does not consider it administra¬ 
tively feasible or worthwhile to impose the tax. It is idle to suggest 
that any discrimination is involved in such classification.” 


In Syed Mohamed and Co. v. State of Madras 2 it was contended 
that the provisions of the Madras General Sales Tax Act, 1939 , and 
the Rules framed thereunder are discriminatory in that they impose 
a sales-tax in some cases on the purchaser, while laying it on the 
sellers in other cases; that there was no rational basis for this 
differentiation and that it is therefore repugnant to Art. 14 The 
contention was rejected by the Madras High Court. In rejecting the 
contention the Madras High Court discussed exhaustively the princi¬ 
ples and the case-law relating to the true scope and meaning of the 
equality clause and pointed out that in regard to taxing statutes, the 
Legislature enjoys wide power of classification. It has the power to 
determine which class of persons or properties shall be taxed and 
such determination is not open to question on the ground that the 
tax is not levied on all persons or on all properties. As observed by 

kqv CoNSTITUTION ' AL Law of the United States, 1936, 

p^ 587, A State does not have to tax everything in order to tax some¬ 
thing It is allowed to pick and choose districts, objects, persons, 
methods and even rates for taxation if it does so reasonably.” The 
Madras High Court observed as follows : 


If it is competent to the Legislature to select some commodi¬ 
ties and impose tax on them, such imposition is not open to attack 
on the ground that it is not made on all commodities. A law 
imposing a tax only on the sale of hides and skins and making 
the purchaser liable therefor, could not be challenged under Art. 14 
on the ground that purchasers of other commodities were not also 
taxed. If among the purchasers of hides and skins a differentiation 
was made without a rational basis therefor, different considerations 
would arise. Here, there is one law of taxation made applicable to 
a purchasers in the same trade and such a measure is not open to 
attack under Art. 14. At any rate as observed in Madden v. 


m taxation even more than in other fields, Legislatures possess 

the greatest freedom in classification. The burden is on the one 

at ackmg the legislative arrangement to negative every conceiv¬ 
able basis which might support it,’ 


and that burden has not been discharged by the petitioners.” 


3. ; i9ss “ l *» *" 
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In the above case, it was also argued that the distinction made 

by the Eules under the Madras General Sales Tax Act between licensed 

dealers and unlicensed dealers was an arbitrary distinction repugnant 

to Art. 14. This contention was also rejected, the Court observing 
as follows : 

“A classification of merchants into those who take out licences 
and those who do not is one resting on a rational basis and must 
be upheld. Moreover* if it is a discrimination, it is one in favour 
of those who take out licences and against those w r ho do not and it 
is difficult to see how the petitioners who are licence holders can 
make a complaint of it.” 

In Buchi Bajalingam v. State of Hyderabad , 4 also, it was held 
(by the Hyderabad High Court) that there is nothing objectionable if 
in the case of certain commodities, a tax is levied on the purchase 
turnover, while in the case of others, the tax is levied on the sales. 

See also Art. 14, Note 17 and Art. 265, Note 7. 

20. Constitutional remedies for illegal taxation_Where a 

Sales Tax Act is ultra vires as violating the provisions of this article 
or otherwise, the imposition of sales or purchase tax under colour of 
such Act will be a violation of the Fundamental Rights of a citizen 
under Art. 19 (l) (g), as the imposition of such tax will mean an 
unwarranted restriction of the right to carry on business. 1 In such a 
case, therefore, a w T rit application under Art. 32 or Art. 226 will lie 
for the enforcement of the Fundamental Right. 2 Even where the 

4. 1954 Hyd 1 (11) (Pr 35) [AIR Y 41 C 1] : ILR (1953) Hyd 673 (FB). (There is 
no “inequality” either because in a purchase turnover only the purchaser is 
taxed and in a sale transaction only the seller is taxed.) 

Article 286 — Note 20 

1. 1955 S C 661 (669) (Pr 5) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC), Bengal 
Immunity Co. v. State of Bihar. 

1954 S C 403 (405) (Pr 9) [AIR V 41 C 97] : 1954 SCR 1122 (SO), Himmatlal 
Harilal v. State of Madhya Pradesh. (The Supreme Court (Mahajan C. J.) 
observed: “In Mohd. Yasin v. Town Area Committee , AIR 1952 S C 115 (SC), 
it was held by this Court that a licence fee on a business not only take3 away 
the property of the licensee but also operates as a restriction on his Fundamental 
Right to carry on his business and therefore if the imposition of a licence fee 
is without authority of law it can be challenged by way of an application under 
Art. 32, a fortiori also under Art. 226. These observations have apposite 
application to the circumstances of the present case”.) 

1953 S C 252 (256) [AIR V 40 C 62] : 1953 SCR 1039 (SC), State of Bombay v. 
United Motors (India) Ltd. 

[See also 1952 S C 115 (117) (Pr 7) [A I R V 39 C 22] : 1952 S C R 572 (SC), 
Mohammad Yasin v. Toiun Area Committee , Jalalabad.] 

2. 1955 S C 661 (699) (Pr 5) [AIR Y 42 C 101] : (1955) 2 S C R 603 (SC), Bengal 
Immunity Co. v. State of Bihar. 

1954 S C 403 (405) [AIR Y 41 O 97] : 1954 SCR 1122 (SC), Himmatlal Harilal 
v. State of Madhya Pradesh. 



TAX ON SALE OB PURCHASE OH GOODS 

Sales Tax Act is not impeached as ultra vires but the assessment is 
questioned as not being according to the Act, it would be a case of 
infringement of the Fundamental Right of the assessee. 3 In cases of 
infringement of Fundamental Rights, the contention that because a 
remedy under the impugned Act was available to the applicant, he 
was not entitled to relief under Art. 226, will not be tenable. 4 The 
reason is that the principle that a Court will not issue a prerogative 
writ when an adequate alternative remedy was available will not 
apply where a party comes to the Court with an allegation that hi a 
Fundamental Right has been infringed and seeks relief under 
Art. 226.° The remedy under an Act cannot be said to be adequate 
and is indeed nugatory or useless, if the Act which provides for such 
remedy is itself ultra vires and void, and the above principle can 
have no application where a party comes to Court with an allegation 
that his right has been or is being threatened to be infringed by a 
law, which is ultra vires the powers of the Legislature which enacted 
it and as such void. 0 Even assuming that the party complaining is a 
company and that a juristic person like a company is not entitled to 
the Fundamental Rights conferred by Art. 19, if the impugned Act 
contravenes the provisions of this article and is, consequently, ultra 
vires, the remedy by way of a writ must, on principle and authority, 


[See 1954 SC311 (312) [AIR V 41 C 73] : 1954 S C R 955 (SC), Soma Singh v. 

State of Pepsu . (Application under Art. 32 was entertained though dismissed 
on the merits.)] 

3. 1955 Mad 363 (365) (Fr 5) [AIR V 42 C E6] (DB), Metha Bros, v. Secretary 
(Commercial Taxes) Board of Revenue. (Held, on the facts, that the assessment 
in question could not be sustained on the merits and was illegal. Held further, 
that even it a limited construction of the scope of Art. 226 of the Constitution 
were to be adopted, the petitioners were entitled to relief under Art. 226 as 
the petition really involved the ultra vires nature of the tax and further the 
petitioners’ right to property was affected by the illegal imposition of sales.tax. 
lhe petitioners having exhausted all the remedies which were available to them 
under the General .Sales Tax Act, as it then stood, there could be no technical 
objection to the High Court interfering to quash the assessment.) 

4 iS54 S C 403 (405) [A I R V 41 C 97] : 1954 SCR 1122 (SC), Himmatlal 

., a . 7* Madhya Pradesh. (“Such a contention stands negatived by 

ibe decision of the Supreme Court in AIR 1933 S C 252 (SC).”) 

1955 S C 661 (668) (p r 5) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC), Bengal 
Immunity Co. v. State of Bihar. 

\lZl ^mZityC^S^f ^ ° 101] : <1955) 2 8 ° R 603 (SC) ’ 

° 9,1 = 1934 8 ° 

it ° -> ■ *• 8 ° -«<■* «* •/ 
T 42 0 1011: 2 8 0 E 603 < sc >’ 
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% 

oe available to the party aggrieved. 7 Moreover, where the remedy 

provided by the Act is of an onerous and burdensome character and 

before the appellant can avail of it, he has to deposit the whole 

amount of the tax, such a provision can hardly be described as an 
adequate alternative remedy. 8 

It is not necessary that, before a party can apply for relief under 
Art. 226, he must have been assessed to tax or assessment proceed¬ 
ings must have been actually started against him, where the circum¬ 
stances clearly show that there is every likelihood of the party being 
required to pay the tax 9 . In Rimmatlal Earilal v. State of 
Madhya Pradesh, 10 the applicant, after having paid the tax for some 
period, thereafter declined to do so for the subsequent period, realis¬ 
ing that he was not liable for the payment of tax in the particular 
State. Apprehending that he may be subjected to the payment of 
the tax without authority of law, an application was made to the 
High Court under Art. 226 for an appropriate writ which may 
secure to the applicant protection from the impugned Act and its 
enforcement by the State. The High Court, while holding that the 
impugned provisions were ultra vires, dismissed the petition on the 
ground that mandamus issues only to compel an authority to do or 
to abstain from doing some act, that it is seldom anticipatory and 
certainly never issues where the action of the authority is dependent 
on some action of the petitioner and that in the present case, the 
petitioner had not even made his return and no demand for the tax 
could be made from him. On appeal the Supreme Court held that 
the case was a fit one for the issue of a writ to prevent the enforce¬ 
ment of the Act against the appellant. In doing so, the Supreme 
Court observed as follows : 

It is plain that the State evinced an intention that it could 
certainly proceed to apply the penal provisions of the Act against 
the appellant if it failed to make the return or to meet the demand 
and in order to escape from such serious consequences threatened 
without authority of law, and infringing Fundamental Rights, relief 
by way of a writ of mandamus was clearly the appropriate relief.” 

In Bengal Immunity Co. v. State of Bihar 11 also, it was 

7. 1955 SC 661 (669) (Pr 6) [AIR V 42 C 101] : (1955) 2 S C B 603 (SC), Bengal 
Immunity Co. v. State of Bihar. 

8. 1954 S 0 403 (406) (Pr 9) [AIR V 41 C 97] : 1954 SCR 1122 (SC), Himmatlal 
Ilarilal v. State of Madhya Pradesh. 

9. 1955 SC 631 (669) (Pr 7) [AIR V 42 C 101] : (1955) 2 S C B 003 (SC), Bengal 
Immunity Co. v. State of Bihar. 

1954 S C 403 (405) (Pr 9) [A I R Y 41 C 97] : 1954 SCR 1122 (SC). Himmatlal 
Harilal v. State of Madhya Pradesh. 

10 . 1954 SC 403 (405) (Pr 9) [AIR V 41 C 97] : 1954 SCR 1122 (SC). 

11 . 1955 S C 661 (669) (Pr 7) [AIR V 42 C 101] : (1955) 2 SCR 603 (SC). 
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contended that the application for writ was premature for there had 
been no investigation or finding on facts and no assessment under 
the impugned Sales Tax Act. It was argued that as the applicant 
company contended that the Act was ultra vires and void, it should 
have ignored the notice served on it and should not have rushed into 
Court at this stage. In rejecting this contention, the Supreme Court 
observed as follows: 

"This line of argument appears to us to be utterly untenable. 
In the first place, it ignores the plain fact that this notice, calling 
upon the appellant company to forthwith get itself registered as a 
dealer, and to submit a return and to deposit the tax in a treasury 
in Bihar, places upon it considerable hardship, harassment and 
liability which, if the Act is void under Art. 265 read with 
Art. 286, constitute, in prasenti , an encroachment on and an 
infringement of its right which entitles it to immediately appeal 
to the appropriate Court for redress. 

In the next place, as was said by this Court in Commissioner 
of Police , Bombay v. Gordhandas Bhanji 12 when an order or 
notice emanates from the State Government or any of its respon¬ 
sible officers directing a person to do something, then, although 
the order or notice may eventually transpire to be ultra vires and 
bad in law, it is obviously one which prima facie compels obedience 
as a matter of prudence and precaution. 

It is, therefore, not reasonable to expect the person served 
with such an order or notice to ignore it on the ground that it 
is illegal, for ho can only do so at his own risk and peril. This 
Court has said in the last mentioned case that a person placed 
in such a situation has the right to be told definitely by the 

proper legal authority exactly where he stands and what he may 
or may not do.” 

The undermentioned decisions 13 proceed on the view that the 
existence of an alternative remedy under the sales-tax enactment 

12. 1952 S C 16 (21, 22) [AIR V 39 C 5] : 1952 S 0 R 135 (SO). 

13. 1953 Pat 87 (8?) (P r 3, 4) [AIR V 40 C 26] : I L R 32 Pat 19 (DB), Bengal 
Immunity Co. v. State of Bihar. 

1953 Pat 78 (79, 80) (Pr 6, 10) [AIR V 40 C 24] : ILR 32 Pat 36 (DB), Diamond 
Coal Co. Lid. v. State of Bihar. 

1953 Mad 131 (132) (Pr 2) [AIR V 40 C 38] (DB), Jamal Mohideen Saheb dt Co . 
v. State of Madras. 

1953 Mad 116 (119) [AIR V 40 C 36] (DB), Govindarajulu Naidu & Co. v. State 
of Madras . (Objections that could be urged before Sales Tax Tribunal would not 
be entertained by High Court in writ application under Art. 226—Only 
objections relating to validity of Act would be open to applicant — Objection 
that imposition of tax was in contravention of Art. 286 could be entertained by 

Sales Tax Tribunal but on the request of both the parties the High Court dealt 
with the objections on the merits.) 
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itself would disentitle the assessee to relief under Art. 226. These 
decisions must, to that extent, be treated as impliedly overruled by 
the decisions of the Supreme Court discussed above. 

In Raleigh Investment Go. Ltd. v. Governor-General in Council , 14 
it was held that though an assessment to income-tax may be made 
under a provision which is subsequently held to be ultra vires , such 
assessment would only be vitiated by a mistake of law and not ■ 
absence of jurisdiction and hence a suit challenging the assessment 
would be barred under S. 67 of the Income-tax Act, 1922. The 
decision proceeded on the distinction between an assessment which 
was a nullity and one which was ultra vires. For a similar decision 
of the Privy Council, see Commissioner of Income-tax West Punjab , 
North-West Frontier and Delhi Provinces , Lahore v. Tribune Trust 
Lahore } 6 

In Raleigh Investment Co.’s case 10 it was also held by the Privy 
Council that the provision of a self-contained machinery under the 
Income-tax Act itself for decision of questions relating to the validity 
of assessments “marched with a construction of S. 67 of the Act 
which denied an alternative jurisdiction to inquire into the same 
subject-matter.” 

It must be held that in view of the decisions of the Supreme 
Court, 17 referred to above, the above decisions of the Privy Council 
cannot be urged against applications for appropriate writs under this 
Constitution in respect of assessments based on legal provisions 
challenged as ultra vires. 

The constitutional invalidity of taxing provisions can also be 
pleaded in defence to a criminal prosecution for failure to pay the 
sales-tax, and it is no bar to such a plea that the accused did not 

1953 Mad 105 (107) [AIR V 40 C 33] : 1953 Cri L lour 277 (DB), Syed Mohamed 
& Co. v. The State of Madras. (Petitioner who has not availed himself of 
remedy under the Sales Tar Act cannot urge in writ application pleas which he 

could have taken in 'proceedings under the Act _ Only pleas open in writ 

proceedings are pleas that could not have been urged before Sales Tax Tribunal, 

(e. g.) that the Act is ultra vires.) 

14. 1947 P C 78 (80) (Pr 14) [AIR V 34 C 19] : 74 Ind App 50 : 1947 F C R 59 : 
ILR (1947) Kar (PO) 178 (PC). (See the case discussed in Art. 226, Note 13). 

15. 1948 P C 102 (106) (Pr 34) [AIR V 35 C 30] : 74 Ind App 306 : I L R (1947) 
Lah 809 (PC). 

16 . 1947 P C 78 (80) (Pr 18) [AIR V 34 C 19] : 74 Ind App 50 : 1917 F 0 R 59 : 

I L R (1947) Ear (PC) 178 (PC), Rileigh Investment Co. Ltd. v. Governor- 
General in Council. 

17 . 1955 S C 661 (669) (Pr 7) [AIR V 42 C 101] : (1955) 2 S C R 603 (SC), Bengal 
Immunity Co. v. State of Bihar. 

1954 SC 403 (405) (Pr 9) [A I R V 41 C 97] : 1954 SCR 1122 (SC). Himmatlal 
Harilal v. State of Madhya Pradesh. 

1952 SC 16 (21, 22) [A I R V 39 C 5] : 1952 S C R 135 (SC), Commissioner of 
Police , Bombay ?, Gordhandas Bhanji, 
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avail himself of the remedies provided by the Sales Tax Act itself. 18 

Moreover, a provision in a Sales Tax Act precluding such a defence 
would be ultra vires} 9 

Where a Sales Tax Act fails to exempt from tax transactions . 

which are entitled to such exemption under this article, the whole 

Act need not be declared void, but the sales-tax authorities may be 

prevented by injunction from levying the tax in respect of the 
exempted transactions. 20 


See also Note 18. 

See also Art. 265, Note 10 and Art. 226, Notes 13 and 35. 

21. Nature of sales-tax—A sales-tax is an important example 
ot an indirect tax like customs duties and excise duties. A direct tax 
is one which is collected from the person who, it is intended, should 
pay, while in an indirect tax, tax is demanded from one person with 
the expectation and with the intention that he shall indemnify himself 
at the expense of another. 1 The sales-tax is an indirect tax' because, 
although it may be collected in the first instance from the vendor, he 
is entitled to add it to the selling price and realize it from the pur. 
chaser, so that the inciden ce of the tax really falls on the consumer. 2 

'cn i! 231 ] = 1 L E (1955) Mad 184 = 1954 

oil i-i Jcui 12G7 (DD), In re Guruviah Naidu £ Co 

“T™ <223) t<S) A 1 R V 42 C 83] : 1955 Cri L Jour 1289 
(I o), In re P . K. Velayudhan . 

“Z ( rj A ! R V / 40 C 35] : 1953 Cri L Jour 277 (DB) ' S y ed Mohamed 

pro^idld b t fn ‘ r U ° n 16A ’ Madr “ S General Sa ' eS TaX Act > 1939 > 

prowded that ln a criminal prosecution for failure to pay -ales-tax the 
assessee cannot raise objection that the assessment was not legL-Thi s«t on 

U ^ ° PP0S8d t0 UBtUral i-tioe-Contention 
dampi ° opportunity to sbow that 

f m £ AIB v 41 ° 281] :1LB < 1955 > 18 ‘ •• mm 

General Sales t! w ° mah Naidu £ Co. (Section IGA, Madras 

jepu^nant to the ^ 

mlln r^TveZSZ m ™ Cri L 1289 

l Tok^aTc 0 °l[ [l si a tl LV 40 ° 35] 1953 Cri L Jour 277 (DB) - 

Tax Act 1939 nn , ,. ■ adras - (Section 16A of Madras General Sales 

20. i9 5 5 s c m srr/rv t e c\z os ix p r cip,e3 of Datu:ai justice - ,] 

Immunity Co. v. S late of B ftZ. ° 10i] : (1955) 2 S 0 E 603 (SC), Bengal 

United Motors (India) ltd (if^ ' 1953 S ° R 1069 (SC) ' Slate ° S Bomha V in¬ 
separability in enforcement in Bu“l, a e3.) r “ le ‘° ^ “ Ve " bility t0 inC,ude 

Ltd. , Attorney-General 
° 1J ! 1 L R f1953 ) 673 (FBI, Buchi 
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A sales-tax is essentially a tax on the transaction of sale. 8 
In Madras Province v. Doddu Paidanna and Sons* Gwyer, C. J^ 
observed as follows: 

“The tax on the sale of goods, which the Act assigns exclusively 
to the Provincial Legislatures, is a tax levied on the occasion of the 
sale of the goods. Plainly a tax levied on the first sale must in the 
nature of things be a tax on the sale by the manufacturer or pro¬ 
ducer; but it is levied upon him qua seller and not qua manufacturer 
or producer.” 

The sales-tax is imposed, in ultimate analysis, on receipts from 
individual sales or purchases of goods effected during the accounting 
period. 6 

A tax may be levied either on the seller or on the purchaser. 
Where the Legislature is empowered to impose a tax on the sale of 
goods, a law under which the purchaser can be taxed is not ultra vires 8 
The reason is, as already stated, the tax is on the transaction of sale 
and may be levied on either party to the transaction. 

It is now settled that a sales-tax is essentially different from an 
excise duty. See Note 18. 

Sales-tax is also essentially different from income-tax in two 
respects : 

(i) income-tax is a direct tax, while sales-tax is an indirect tax; 

(ii) income-tax is payable only on the net income and not on the 

gross income of a person, while sales-tax is levied on the gross 
proceeds of the sale. 

Moreover, as already stated, sales-tax is only a tax on the transac¬ 
tion of sale, so that it may be imposed even on the purchaser. Thus, 
the receipt of the price by the assessee is not the .basis of the taxation, 
but it is the transaction that is the basis and price is only the measure 
of the tax. 

The nature and scope of sales-tax have been described as follows: 7 

1953 Mad 105 (108) [AIR V 40 C 35] : 1953 Cri L Jour 277 (DB), Syed Mohamed 
& Co. v. State of Madras. 

3. 1942 F C 33 (35) [A I R V 29] (FO), Madras Province t. Boddu Paidanna <t 
Sons. 

4. 1942 F C 33 (35) [AIR V 29] (FC). 

5. 1953 S C 252 (263) (Pr 30) [A I R V 40 C 62] : 1953 SCR 1063 (SC), Stale of 
Bombay v. United Motors (India) Ltd.\ 

1955 Mad 314 (322) (Pr 19) [(S) A I R V 42 C 88] : ILR (1955) Mad 579 (FB), 
State of Madras v. K. H. Chambers. 

6. 1954 Hyd 1 (10) [AIR V 41 C 1] : ILR (1953) Hyd 673 (FB), Buchi 
Rajalingam v. State of Hyderabad. 

1953 Mad 105 (108) [AIR V 40 C 35] : 1953 Cri L Jour 277 (DB), Syed 
Mohammed <& Co. v. State of Madras. 

7 . 1953 Mad 105 (108) (Pr 8) [AIR V 40 C 35] : 1953 Cri L Jour 277 (DB) Syed 
Mohamed d Co. v. State of Madras . 
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Sales-taxes may bo imposed upon total receipts with deduc¬ 
tions for returns, allowances and possible other items, upon the 
individual transaction; upon the privilege of conducting business, 
which is supposedly measured by sales; upon sales in general or 
upon specified types of sale. Not only different jurisdictions but 
also the same jurisdiction may employ varying basis of taxation. 
Taxes may be collected from vendors in general or from a certain 
class or classes of vendors. Customarily the vendor rather than the 

vendee is liable for taxation, although both may be held responsible 
for proper payment of the tax.” 


Sales-tax, the incidence of which is really directed against the 

consumer, is in substance a tax on the goods, imposed, no doubt, on 

the occasion of the sale as a taxable event. 8 On this view it was held 

by the Supreme Court in the State of Bombay v. United Motors India 

Ltd.? that inasmuch as the Constitution (Art. 304) permitted the levy 

of non-discnminatory taxes by a State on goods imported from another 

State, notwithstanding the freedom of inter-State trade and commerce 

guaranteed by Art. 301, the provisions of cl. (2) (prohibiting (until 

Parliament provided otherwise by law) the levy of taxes by States on 

sales and purchases of goods taking place in the course of intor-State 

trade or commerce) would not come in the way of a State imposing 

a tax on a sale involving inter-State elements where, as a direct result 

of the sale, the goods were actually delivered for consumption in the 

taxing State. This view, however, has been overruled in the Bengal 
Immunity Co. v. State of Bihar. 10 


Tax on a sale which occasions the export of an article is not a 
tax on the export of the article and hence it would have been within 
the competence of the State Legislature to impose under Sch. VII, 
List 2, Entry 54, had it not been for the prohibition in cl. (l) (b) of 
this article. Similarly, a tax on a purchase, which occasions the 


8. 1955 SC (561 (718) (Pr 130) [AIR V 42 C 101] : (1955) 2 SCR 603 (SC), Bengal 

En'trv" 1 ^! C °\ V '- StaU °* Dihar ' agannadhadas J. — Sch. VII, List II 
o (con erring power on States to levy taxes on sales or purchases of 

?, S , LES n °*’ * D ^ erm3 > Ba 7 that the sales or purchases of goods contemplated 
ere y as taxable are to be sales or purchases “within the State’’. The 

apparently wide language of Entry 54 is in recognition of the theory that in 
reVrenTt°“ Ea ' 9 0r PUrcbase of goods ia a tax on the goods with 

air Z S c 252 V S)°) f 8ale 0r Purchase thereof - See the United Motors ' 

^ 3 S . ° 252 i 2C0) j Pr ll) [ A 1 R v 40 C 62] : 1953 SCR 1069 (SC), State of 
Bombay v. United Motors (India) Ltd 1 

[ Ma e d h 5° 7 7 ( ; e m 19 o® f ^ 31 / (322) (Pr ' 19 > [< S > A I R V 42 C 88] : I L R (1955) 

individual i” \ * °^v. adras v ’ K • L. Chambers. (Sales-tax is tax on 
individual sales and purchases and not on the goods).] 

10. 19 s5 s c ° 2 <2 ® 9) (Rr 20) [AIR V 40 c 62] : 1953 SCR 1069 (SC). 

1 (667) (Prs. 4 , 8) [AIR V 42 C 101] : (1965) 2 S C II 603 (SC). 
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import of an article into the country, is essentially different from a 
tax on import of the article and would have been within the competence 
of the State Legislature to impose but for the prohibition in cl. (1) (b) of 
this article. Although in such cases the transaction of import or ex¬ 
port is only another aspect of the transaction of sale or purchase, yet 
the aspect of sale or purchase and that of export or import must be 
kept distinct from each other for determining whether the taxis within 
the power of the State Legislature or not. 11 

22. American decisions. — The American Constitution also 
contains provisions restrictive of the power of the States to impose 
taxes affecting inter-State trade and export and import. (See Note 1.) 
But the wording of the provisions is different and, hence, the American 
decisions bearing thereon are not applicable in their entirety to the 
determination of questions arising under cl. (l) (b) and cl. (2) of this 
article. This has been pointed out by the Supreme Court in the first 
Travancore case. 1 See Note 13 (m). 

Broadly speaking, two theories evolved by the American decisions 
have been sought to be imported into the discussion of questions 
arising under this article. These theories are : (i) the ‘Stream’ theory, 
and (ii) the ‘Original Package’ theory. 

The stream theory has already been explained in Note 13 (m). This 
theory has been relied on in support of the argument that the exemp¬ 
tion under cl. (1) (b) only applies to sales and purchases which tdke 
place when the goods are actually in transit, because, according to the 
American decisions, the restriction on the power of the States to 
impose taxes affecting exports applies only -where the goods have 
actually entered the “export stream”, i. e., where the goods have 
actually left the shores of the exporting country. 3 But as seen in 
Note 13, the Supreme Court has in State of Travancore-Cochin v. 
Bombay Co. Ltd. 3 rejected this argument and has held that the 
exemption under cl. (1) (b) of this article will extend to export-sale3, 
i. e., sales which occasion the export although it is obvious that such 
sales take place before the export journey actually begins. 

At the same time, the Supreme Court in State of Travancore- 
Cochin v. Shanmugha Vilas Cashew-nut Factory 4 referred to the 

11 . 1952 S C 369 (368) [AIR V 39] : 1952 SCR 1112 : ILR (1953) Trav.Co 337 
(SC), State of Travancore-Cochin v. Bombay Co. Ltd , 
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1. 1952 SC 366 (368) (Pr 15) [AIR V 39] : 1952 SCR 1112 : ILR (1953) Trav-Co 
337 (SC), State of Travancore-Cochin v. Bombay Co. Ltd . 

2. 1952 S C 363 (308) (Pr 15) [AIR V 39] : 1952 SCR 1112 : ILR (1953) Trav- 
Co 337 (SC), State of Travancore-Cochin v. Bombay Co. Ltd . 

3. 1952 S C 366 (367, 368) (Pr 10) [A I R Y 39] : 1952 SCR 1112 : I L R (1953) 
Trav-Co 337 (SC). 

4. 1953 SC 333 (337) [AIR V 40 0 73]: 1954 SCR 53 : ILR (1954) Trav-Co 1 (SC). 
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theory in support of its view that a purchase by a person for the 

purpose of export is not one in the course of export within the 
meaning of cl. (1) (b) of this article. the 

It has already been mentioned that the American Constitution 
res.net, the power „t the State to lex imports. In connection tith 

this provision, what is known as the doctrine of original package was 

^:ZoZT T f doctdno was a ^ iicd iiot ^ *0 com:: 

Z i ItT r Ttc M Town 

that importation was not over so long as the goods were in the 

un«nL P o^ , aDd , h6nCe a Stat6 had n ° P°^ to tax imports 
,, ri 0 mal package was broken or there was one sale while 

the goods were still in the original package. 5 

The above doctrine was referred to in the majority judgment of 

“LXZ c Zf° ,‘ he ?“ ,s 0/ 

the ficet sale afte °7h m Connoetlon Wlt!l the question whether 
so as to he exempt Horn U.bL^ s^t'^ ^00 

P n .-I ,. ° . 11&c t0 difficulties even under tho American 

Constitution. In this connorfirm if i 

Sapreme Court h.fi it,ro» Jy heU in' sIZJbI^Z Batara' 
tht he fioetrme has no piece this country following 

fttaiw “ tlle ' ° f P '° m ™ * *•*» v. BoU„u 

com P ?T , lb ° I ‘ b ° VC ' “ '™ l!(1 “““ lhat lho following points of 

ktl tWe “ AmC ™“ - Mi “ <*« « this^point I, 
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T.v : m ‘ sc “ 682:52 Crl L Jo " r 1301 |so >’ 

TZ7 * V Chilean m„a,. Saiee 

to purchasers i n ori/nnal n . 1 - r P ° r ^ ° f nitrate from Chile and selling it 

repugnant to Art. 1 , S. 10TiT tax bj " Alabama on these sales was 

imports.) ’’’ “ ° ‘ mencaa Constitution as amounting to tax on 

(1827) G Law Ed G78 (688) ■ ]o nquo n 

held that requiring importer to ’ T" State ° f Maryland. (It was 

amounted to levy of tax on 'imojrt!-° U H • C3nC ° baf ° re s=liia ° g°° d s imported 
Constitution.) P rta within Art. 1 , S. 10 (2) of the American 

‘sir S C 333 ' 33 ' , ““ Y « C »1 : «« S C It 53 :1 L It (1354, T ,„.Co I 

'i'Sr (P " 10 ’ “I H I B V 38 0 55J i I»51 S C It 082 : 52 C,t L 
»• 1942 F O 33 [AIR V 29] (FQ). 


(b) The doctrine 
°f Original 
Package 
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(i) As regards exports , the American view seems to be that unless 

and until the goods have been put on board, the export does 
not begin so as to affect the taxing power of the States. But 
under the Indian law, even a sale which occasions the export 
will be a sale “in the course of export” and exempt from 
taxation. Thus, as regards “export”, the Indian view seems 
to extend the meaning of the word beyond what it signifies 
under the American view. 

(ii) As regards imports , the Indian view seems to ascribe to the 
word ‘import’ a more restricted meaning than the American 
view, by rejecting the American doctrine of “original or 
unopened package”. 

Thus, as compared with the American view, the Indian view 
seems to be more extensive in one respect and more restrictive in 
another respect. 

23. “Stream theory”.—See Notes 13 and 22. 


24. Doctrine of original or unopened package. — See 
Note 22. 


Exemption from 
taxes on electri¬ 
city. 


287 . Save in so far as Parliament may by law 
otherwise provide, no law of a State shall impose, or 
authorise the imposition of, a tax on the consumption 
or sale of electricity (whether produced by a Govern¬ 
ment or other persons) which is— 

(a) consumed by the Government of India, or 
sold to the Government of India for con¬ 
sumption by that Government; or 

(b) consumed in the construction, maintenance or 

operation of any railway by the Government 
of India or a railway company operating 

that railwav, or sold to that Government or 

7 

any such railway company for consumption 
in the construction, maintenance or opera¬ 
tion of any railway, 



any such law imposing, or authorising the 
iposition of, a tax on the sale of electricity shall 
cure that the price of electricity sold to the Govern- 
ent of India for consumption by that Government, 

■ to any such railway company as aforesaid for 


EXEMPTION FROM TAXES ON ELECTRICITY 

consumption in the construction, maintenance or 
operation of any railway, shall he less by the amount 
of the tax than the price charged to other consumers 
of a substantial quantity of electricity. 

Government of India Act, 1985 

^ For text of S. 154-A, which corresponded to Art. 287, see 

Jammu and Kashmir 

Article 287 applies to the State of Jammu and Kashmir—The 

Constitution (Application to Jammu and Kashmir) Order 1954 
(14-5-1954). ’ 304 

Cognate Provisions 

State— Meaning of, see Art. 264 (b). 

Tax—Interpretation of, see Art. 366 (28). 

Railway—Interpretation of, see Art. 366 (20). 

Synopsis 

1. Analogous law. 

2. Scope of the article. 

1 . Analogous law—Government of India Act, 1935 S 154 ^ 
corresponds exactly to this article and reads as follows : 

154A. Save in so far as any Federal law may otherwise 

provide, no Provincial law or law of a Federated State shall impose 

or authorise the imposition of, a tax on the consumption or sale of 

electnc.ty (whether produced by a Government or other persons) 
■which is— 

(a) consumed by the Federal Government, or sold to the 

Federal Government for consumption by that Govern 

ment; or 

(b) consumed in the construction, maintenance or operation of 

a Federal Railway by the Federal Railway Authority or 

a railway company operating that railway, or sold to that 

Authority or any such railway company for consumption 

in the construction,' maintenance or operation of a 
Federal Railway ; 

^ lm P° sin S. or authorising the imposition of, a tax 

to the S , r ^ Sba11 secure ‘bat the price of electricity sold 
to the Federal Government for consumption by that Government 

aforesad 7 ^ Authorit y °r any such railway company as 

tion of a Federal Railway, shall be less by the amount of the tax than 
electrichy.” g ^ COnsumers of a substantial quantity of 

the sL S T° Pe ,° f tHC article ~~Under Sen. VII, List H, Entry 53 
the State Legislature has exclusive power of making laws as to th.’ 
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imposition of taxes on the consumption or sale of electricity. This 
article and Art. 288 impose certain restrictions on this power of the 
State Legislature. The restrictions can be compared to the Doctrine 
of Immunity of Instrumentalities developed under the American 
Constitution. (See Art. 246, Note 13.) Under this article, the 
restrictions relate to the taxes on the consumption or sale of electricity 
supplied to the Central Government and to the railways (under 
List 1 , Entry 22, Railways are a Central subject). Under Art. 288, 
the restriction relates to taxes in respect of electricity or water stored 
generated, consumed, distributed or sold by authorities constituted for 
developing any inter-State river or river-valley. 

Under this article, restrictions are of two kinds: Firstly, it is 
provided that unless the Parliament has, by law, permitted the 
imposition of taxes on the consumption or sale of electricity supplied 
to the Central Government or Railways, such taxes shall not be 
imposed. Secondly, there is a provision, the effect of which is that 
even w r hen the Parliament has by law permitted the imposition of 
such taxes, the law by which such taxes are imposed must provide 
that the price, at which the electricity is sold to the Central 
Government or the Railway, must be less by the amount of the tax 
than that at which it is supplied to other consumers. In other words, 
the tax is required to be borne by the producer and not by the 
consumer as in ordinary cases. 

As to the applicability of the Doctrine of Immunity of Instru¬ 
mentalities to the Indian Constitution, see Art. 246, Note 13. 


Exemption from 
taxa t i o n by 
States in res¬ 
pect of water or 
electricity i n 
certain cases. 


288 . (1) Save in so far as the President may by 
order otherwise provide, no law of a State in force 
immediately before the commencement of this Con¬ 
stitution shall impose, or authorise the imposition 
of, a tax in respect of any water or electricity stored, 
generated, consumed, distributed or sold by any 
authority established by any existing law or any law 
made by Parliament for regulating or developing any 
inter-State river or river-valley. 

Explanation .—The expression “law of a State in 
force” in this clause shall include a law of a State 
passed or made before the commencement of this 
Constitution and not previously repealed, notwith¬ 
standing that it or parts of it may not be then in 
operation either at all or in particular areas. 


exemption from taxation in respect of WATER, BTC. 

(2) The Legislature of a State may by law im¬ 
pose, or authorise the imposition of, any such tax as 
is mentioned m clause (1), but no such law shall have 
any effect unless it has, after having been reserved 
for the consideration of the President, received his 
assent; and if any such law provides for the fixation 
of the rates and other incidents of such tax by 
means of rules or orders to be made under the law by 
any authority, the law shall provide for the previous 
consent of the President being obtained to the making 
of any such rule or order. ° 


tJAM aITJ AND IlASHMIR 

Article 288 applies to the State of Jammu and Kashmir. _ The 
(lTs 1954°)! ( PPhCatl ° a to Jammu and Kashmir) Order, 1954 

Cognate Provisions. 

State—Meaning of, see Art. 264 (b). 

Commencement of this Constitution—Meaning of Thi* n a• 

into force on 26.1.1950_See ARx. 394 . 8 “ Thu C ° nstltnti0n came 

a,, 1 ', S co Pe—This article imposes restrictions on the power of a 
State to levy axes m respect of two matters, namely, water and 
electrudty. The restriction relates to water or electricity stored, 
generated, consumed, distributed or sold by any authority established 
by law for regulating or developing any interstate river or river- 
valley. Such river or river-valley authority must be one established 

^mnVhf 1DS ^ by Parliament - In this connection, 

, may bG “ en ( tl0ned tbat uuder List I, Entry 56 the regulation and 
of the iT of inter State rivers and river-valleys under the control 

on the Sf t D ( a Um0n sub J' ect of legislation. The restriction 

to the Doc 6 P °Tt Xati0Q C ° ntained iD tbis ai ' fcicle is comparable 

o the Doctrine of dmmunity of Instrumentalities developed under 

the American Constitution; (see Art. 246 Note 13). 

same 1 ^ reStliCt i 0n tbiS article iS mt an absolute onQ iD 

taTtioa o y f eTecf •/ eStriCti0n Uadet ArT ' 287 in aspect of State 
oi Ra il T y ’ C ° DSUmed by ° r S0ld t0 fcbe Union Government 

and i^rie 3 Z T l 30 ^ 6 ^ The 'Action » a qualified one 
, . e ect that except as may be otherwise provided by 

levv 11 a StatG kW Sba11 ROt l6Vy - ^orise t I 

levy of a tax in respect of the matters mentioned. 

rae.CWw- f6atUre ° f tte restriction is «»at it refers to both 
p ,! U !° n as weP as Post-Constitution laws. As regards 

. nS 1 U 1Gn a ^ s ’ cb ^ Provides that no such laws shall impose 
the taxes mentioned except in so far as the President may bytder 

l.Ind. Con. S.F. 67. 
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otherwise provide. As regards post-Constitution laws, cl. (2) provides 
that such laws will not have effect unless they have been reserved 
for the consideration of the President and received his assent. The 
President’s assent is also made necessary for rules and orders as to 
rates and other incidents of such taxes under the State laws. 


Exemption o f 
property and 
income of a 
State from 
Union taxation. 


289 . (1) The property and income of a State shall 
be exempt from Union taxation. 

(2) Nothing in clause (1) shall prevent the Union 
from imposing, or authorising the imposition of, any 
tax to such extent, if any, as Parliament may by law 
provide in respect of a trade or business of any kind 
carried on by, or on behalf of, the Government of a 
State, or any operations connected therewith, or any 
property used or occupied for the purposes of such 

trade or business, or any income accruing or arising 
in connection therewith. 


(3) Nothing in clause (2) shall apply to any trade 
or business, or to any class of trade or business, 
which Parliament may by law declare to be inci¬ 
dental to the ordinary functions of government. 


Government of India Act, 1935. 

For text of S. 155, which corresponded to Art. 289, see 
Note 1. 

Jammu and Kashmir 

Article 289 applies to the State of Jammu and Kashmir. — The 

Constitution (Application to Jammu and Kashmir) Order. 1954 
(14-5-1954). 


Cognate Provisions 

State — Meaning of, see Art. 264 (b). 

Taxation—Interpretation of, see Art. 366 (28). 

Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935. 

(b) United States of America. 

(c) Australia. 

(d) Canada. 

(e) England. 

2. Scope of the article. 

3. Trade or business carried on by a State. 


EXEMPTION OF A STATE FROM UNION TAXATION 

1. Analogous law. 

(a) Government of India Act, 1935 , 

“ 165 - (1) Subject as hereinafter provided, the Government of 

FederTr T " ° f a Federated State shall not be liable to 

Federal taxation in respect of lands or buildings situate in British 

India or income accruing, arising or received in British India: 

Provided that_ 

on behilflm V rad6 ° r bU3ine3S ° f kind is carrie( J by or 

on behalf of the Government of a Province in any part of British 

India outside that Province nr hv 0 p i 

India nothin, in h/ by Raler m P a *‘ of British 

or R,',!.! f 3 S' 011 Sha “ eie ”P‘ «■»* Government 

business or s'™ *” y .l* 3 ®”* 1 ■“ aspect oi tbnt trade or 

business or any operations connected therewith, or any income 

Federal toi^ToVin resr'et of'any Uni b“n° R “ l8t “ y 

his personal property or personal income ^ Wta * 

enjoyed " y “““I**” —ion 

Indian So,, , I ’“ SSi “ 8 ° f lhis Acl Euler of an 

issued beta tbit 2“ “ y M “ °°™™ 1 ^‘les 
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(a) Government 

of India Act. 
1935. 


(b) United States of America : See Art. 285 Note 1. 

(c) Australia. 

eT.m S y'“I 1H ° f ‘ he Ansl “ li,m Constitution enacts a rule of mutual 
“S m'Ze r‘°° by *“■> - States _ S “ 

(d) Canada. 

landsm'mm^tvti 118 C “f CoMtifati <>” «®pto from taxation 
Article 285, Note 1. Dominion or to any Province-See 

(e) England. 

any mutuaUte”V” N ,° IB 1 °” Am ' 285 ' lhere » »° question of 

units in England asTheteTs'“‘f T *1 1 “'*" ‘™ Cenlre “ d lhe 
Constitution is a unitary one N u'” gOTem " enl tller9 “ d «» 

general principle observed there” ft. t 0 “o™ ‘ ”“ y 1“ ““ ““ 

taxation 1 unless render,i r n “ * ° ° Wn pi '°P erty13 exem Pt from 
See Art. 285, Note 1. ** @ expre3sly or by accessary implication. 


I (18R-U Q . „ Article 289 _ Note 1 

(i —* not ;;rj; c z«::z ssr 0/ 


(b) United 
States of Ame. 
rica. 

(c) Australia, 


(d) Canada. 


(e) England. 
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2. Scope of the article. — This article is the counterpart of 
Art. 285, which relates to the exemption of the Union Government 
from State taxation. Under this article, the State is exempt from 
Union taxation in regard to its property and income. 

As seen in Art. 285, Note 1 , it is the usual system in Federal 
Constitutions to exempt the Governments of the Units from federal 
taxation and vice versa . This principle was observed in the Govern, 
ment of India Act, 1935, and has also been enacted in this Constitution 
in this article and Art. 285. 

Comparing this article with the corresponding S. 155 of the 
Government of India Act, 1935, the following points of difference may 
be noted: 

(i) Section 155 of the Government of India Act, 1935, granted 

exemption from federal taxation only in respect of lands or 
buildings, whereas under this article the exemption from taxa¬ 
tion extends to all property, so that movable property is also 
covered by the exemption. 

(ii) Under the Government of India Act, 1935, S. 155, Proviso (a) 
the liability of the Province to income-tax in respect of trade 
and business carried on by it applied only to trade and business 
carried on outside its territory but not to trade and business 
carried on within its own territory. But under this article, 
clause (2), the State is liable to pay income-tax in respect of 
trade or business carried on whether the trade or business i3 
carried on within the State or outside. 

(iii) Clause (3) of the article as to exemption from income-tax in 
respect of trade or business carried on as incidental to ordinary 
Governmental functions is new. Under the Government of 
India Act, 1935, this distinction between trade or business 
carried on a3 incidental to ordinary governmental functions 
and trade or business not carried on by a State Government 
as incidental to its normal governmental functions was not 
recognised. But the distinction made was between trade or 
business carried on within the Province and trade or business 
carried on outside the Province. In the former case, the 
Provincial Government was exempt from income-tax; in the 
latter it was not. 

The article may also be compared with Art. 285, and the follow¬ 
ing points of difference may be noted : 

(i) Article 285 only exempts the property of the Union from State 
taxation. There is no reference to exemption from income- 
tax. This is obviously because income-tax is a Union subject. 



EXEMPTION OP A STATE FROM UNION TAXATION 

(ii) Article 285 refers not only to the taxation by the State but also 

by any authority within a State. 1 This also seems to be due to 
the fact that local government is a State subject. 

and Wi Vi ^ that the exempti0D3 from ta ^tion under Art. 285 
and h' 3 “ “ I! 117 rG ate t0 the mutual rGlati0M between the Centro 

2 ^“ rei3 no similar exemption from ta - tion - b — 

3. Trade or business carried on by a State. _ The general 
exemption from Union taxation conferred on the State Government 

espTo t ! ltS T P6rty aQd inC ° me ’ d ° eS n0t appl >’ t0 nation in 

re.pec, of trade or business carried on by State Government. 1 ' But 

„ IT 3 an eXCepti0Q t0 thi3 esCeption ' name ly. that where the 
ade or business is carried on as incidental to normal governmental 

unctions by the State, there will be no liability to Union taxation in 

woT h trad<3 ° r busines3 ’ Bufc in order that the exemption 

t ii p i p. i | . ^ must have by law declared 

the trade or business carried on by the State to be incidental to its 

ima governmental functions. Otherwise, under cl. (2), the State 

/ ' lnmen De liable to Union taxation in respect of trade or 
business carried on by it. 

or b ClaU3GS , (2) (3) clearl y indica te that the carrying on of trade 

It is nr 6 "] y .! ® tat0 ,S n0fc unconstitutional. 1 See Art. 53, Note 6 
is also clear that taera is a distinction between trade or business 

Stiite 0 a 0 ? a3 mCldental t0 the normal governmental functions of the 

Government. The fact that, in order that trade or business may be 

StSTpaT 1DCid r al t0 th9 DOrmal g ° V6ramental Unctions of the 
State, Pari,amentar y enactment to that effect is necessary, does not 

Article 289 _ Note 2 

CaDTc* 2 r <283) [(S) AIR V 42 ° 78 ^ 1 «« Ori L Jour 792 (DB). 

Union taxation r onl7u V n d D noU 0r ° f RaU ° n ' ng - (State P r °P ert X ^ exempt from 

only and not from taxation by any authority within the State.) 

, o , Article 289 — Note 3 

la. See (’69) 5 Bom H C B Unnl i • 

Navigation Co. y Secretary <! ’ Feninsular and Oriental Steam 

being placed at a disadvanL a (0bservatlons a * regards private persons 
laws ) disadvantage ,f Government trading was not liable to same 

I. 1955 S C 549 (557) [(S) AIR V 42 C 84] • (1955) 2 S C R 225 n, 

Jau'aya v. State of Punjab (Prints 4 J • JbOB 22o (SC), R am 

legislative enactment necessary or tll pubhshin « bQsine ^ - No specific 
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mean that such Parliamentary enactment is necessary to empower a 
State to carry on trade or business. 2 


The distinction between the normal governmental functions of 

the State and its functions when it is merely carrying on trade or 

business has been discussed in the undermentioned American 

cases, which may be consulted on this point. The observations of 

Frankfurter, J., in State of New York v. United States 4 may be 
quoted here : 

That there is a constitutional line between the State as 
government and the State as trader, was still more recently made 
the basis of a decision sustaining a liquor tax against Ohio. ‘If a 
State chooses to go into the business of buying and selling com¬ 
modities, its right to do so may be conceded so far as the Federal 
Constitution is concerned; but the exercise of the right is not the 
performance of a governmental function .... When a State enters 
the market place seeking customers, it divests itself of its quasi 
sovereignty pro tanto , and takes on the character of a trader, so 
far, at least, as the taxing power of the federal government is 
concerned. Ohio v. Helvering? .If in its wisdom a State 

2. 1955 Nag 177 (179) (Pr 9) [(S) AIR V 42 C 41] : ILR (1955) Nag 459 (DB), 
Kesheoprasad v. State of Madhya Pradesh. 

3. (1946) 90 Law Ed 326 (333) : 326 U S 572, State of New York v. United 
States . 

(1905) 199 U S 437 (463) : 50 Law Ed 251, South Carolina v. United States , 

( Brewer J ,— Now, if it bo well established, as these authorities say, that there 

is a clear distinction as respects responsibility for negligence between the powers 

granted to a corporation for governmental purposes and those in aid of private 

business, a like distinction may be recognised when we are asked to limit the 

full power of imposing excises granted to the national Government by an 

implied inability to impede or embarrass a State in the discharge of its 

functions. It is reasonable to hold that, while the former may do nothing by 

taxation in any form to prevent the full discharge by the latter of its 

governmental functions, yet, whenever a State engages in a business which is of 

a private nature, that business is not withdrawn from the taxing power of th® 
nation.) 

(1396) 40 Law Ed 903 (915) : 162 U S 91 (127), Central Pacific Railroad 
Co?npany v. State of California. (State franchise of one of the Pacific railroad 
companies is not destroyed by or merged in the Federal franchises granted by 
the acts of Congress, so a3 to preclude the States from taxing the corporation 
upon the franchise derived from the State.) 

(1S70) 19 Law Ed 792 (798, 729) : 9 Wall 579, Thomson r. Union Pacific 
Railroad Company. (A railroad constructed under the direction and authority 
of congress for the uses and purposes of the United States, is not exempt from 
taxation under State authority in the absence of any legislation by Congress 
to that effect. A State corporation has no right to hold its property exempt 
from State taxation.) 

4. (1946) 90 Law Ed 326 (333) : 326 U S 572. 

5. (1934) 78 Law Ed 1311 : 292 U S 371. 
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engages in the liquor business and may be taxed by Congress as others 
engaged in the liquor business are taxed, so also Congress may tax 
he States when they go into the business of bottling water as others 
in the mineral water business are taxed even though a State’s sale 
of its mineral waters has relation to its conservation policy.” 

. 7 al . 3 ° 7 t ^ ob3e ™ tions of Sir Barnes Peacock C. J„ in Peninsular 

a id Oriental Steam Navigation Co. v. Secretary of State for India. 5 


230 . Where under the provisions of this Consti- 
ution the expenses of any court or Commission, 
or the pension payable to or in respect of a person 
w o has served before the commencement of this 
Constitution under the Crown in India or after such 
commencement in connection with the affairs of the 
Umon or of a State, are charged on the Consolidated 

theifif- Indla ° r the Consolidated Fund of a State, 

(a) in the case of a charge on the Consolidated 

liund of India, the court or Commission 

serves any of the separate needs of a 

State, or the person has served wholly or 

in part in connection with the affairs of a 
otate; or 

m the case of a charge on the Consolidated 
I und of a State, the court or Commission 
serves any of the separate needs of the 
mon or another State, or the person has 
served wholly or in part in connection 
with the affairs of the Union or another 

otate, 

there shall be charged on and paid out of the 
Consolidated l and of the State or, as the case may 

be the Consolidated Fund of India or the Console 

resit offhe e the ° ther Stat6 ' SUCh in 

igpecUtf the expenses or pension as may be agreed, 

6. (’09) 5 Bom HCIi (4pn) 1 M«\ fajj. -p I ~--— 

of subjecting Government to same *** 

engages in trade and business.) P * individuals, when Government 
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and pensions. 
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ADJUSTMENT OF EXPENSES AND PENSIONS 

or as may in default of agreement be determined by 

an arbitrator to be appointed by the Chief Justice of 
India. 

Government of India Act, 1935 

“156. Where under the provisions of this Act the expenses of 

any court or commission, or the pension payable to or in respect 

of a person who has served under the Crown in India, are charged 

on the revenues of the Federation or the revenues of a Province, 
then if — 

(a) in the case of a charge on the revenues of the Federation 
the court or commission serves any of the separate needs of a 

Province, or the person has served wholly or in part in connection 
with the affairs of a Province; or 

(b) in the case of a charge on the revenues of a Province, the 
court or commission serves any of the separate needs of the 
Federation or another Province, or the person has served wholly or 

in part in connection with the affairs of the Federation or another 
Province, 

there shall be charged on and paid out of the revenues of the 
Province or, as the case may be, the revenues of the Federation or 
of the other Province, such contribution in respect of the expenses 
or pension as may be agreed, or as may in idefault of agreement 
be determined by an arbitrator to be appointed by the Chief Justice 
of India.” 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, Art. 290 
shall be omitted. — The Constitution (Application to Jammu and 
Kashmir) Order, 1954 (14-5-1954). 

Cognate Provisions 

Commencement of this Constitution_Meaning of—This Constitution came 

into force on 26-1-1950—See Art. 394. 

Consolidated Fund of India or State_Formation of, see Art. 266. 

Pension—Interpretation of, see Art. 366 (17). 

State—Meaning of, see Art. 264 (b). 

1. Scope of the article.—This article deals with the adjustment 
of certain expenses between the Union and the States and between the 
States inter se , just as Art. 270 and some other articles deal with 
the question of distribution of the proceeds of income-tax and certain 
other taxes between the Union and the States. 

The items of expenditure dealt with by thi3 article are : 

(i) Expenses of a court or commission, (ii) Pension payable to 
certain persons. 

The pensions referred to above fall into two categories 
(a) Pensions payable to persons, who, before the commencement of 


ADJUSTMENT OF EXPENSES AND PENSIONS 


the Constitution, served under the Crown in India, and (b) pensions 

payable to persons who, after the Constitution, havo served in 
connection with the affairs of the Union or of any State. 

In order that this article may apply the above items of 

expenditure must be charged on the Consolidated Fund of India or 

of a State. As to the definition of Consolidated Fund of India or of a 

btate, see Art. 2G6 and the notes thereunder. As to the amounts 

charged on the Consolidated Fund of India, see Art. 112 and the 

commentary thereon, and as to the amounts charged on the 
Consolidated Fund of a State, see Art. 202. 

As regards the adjustment of the above expenses, the article 
provides as follows : 


' iratly, with regard to the items charged on the Consolidated 
land of India, if the expenses have been incurred in connection with 
the separate needs of a Btate or the person to whom the pension is 
payable has served the affairs of a State, the State must make a 
con nbut'on which contribution must bo charged on and paid out 
of the Consolidated Fund of the State. 


Secondly, in the case of items charged on the Consolidated Fund 

a btate ’ lf the ex P cns °3 have been incurred in connection with the 
separate needs of the Union or another State, or the person to whom 

he pension is payable has served the affairs of the Union or of 

another State, then a contribution must be made by the Union or 

the other State, as the case may be, and such contribution must be 

charged on and paid out of the Consolidated Fund of the Union or of 
the other State. 


The amount of the contribution above referred to is to be fixe* 
y agreement between the parties. In default of such agreement, i 

j jl „u‘r , ” e,i by “ " bii " tor 10 b ° ih » ct « 
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Note 1 


291 (1) Where under any covenant or agree- 

beforVti red mt ° by the Ruler of an y Indian State 
0 the commencement of this Constitution, the 

payment of any sums, free of tax, has been guaran¬ 
teed or assured by the Government of the Dominion 
n ia o any Ruler of such State as privy purse_ 

(a) such sums shall be charged on, and paid 

out of, the Consolidated Fund of India- 
and * 


Privy purse 
sums of Rulers- 
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Note 1 


PRIVY PURSE SUMS OF RULERS 

(l) the sums so paid to any Ruler shall be 
exempt from all taxes on income. 

(2) Where the territories of any such Indian 
State as aforesaid are comprised within a State speci¬ 
fied in Part A or Part B of the First Schedule, there 
shall be charged on, and paid out of, the Consoli¬ 
dated Fund of that State such contribution, if any, 
in respect of the payments made by the Government 
of India under clause (1) and for such period as may. 
subject to any agreement entered into in that behalf 
under clause (1) of Article 278, be determined by 
order of the President. 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, Art. 291 
shall be omitted—The Constitution (Application to Jammu and 
Kashmir) Order, 1954 (14-5-1954). 

Cognate Provisions 

Rights and privileges of Rulers of Indian States—Sea Art. 362. 

Clause (1)—Agreement to be entered into by the Government of India with 

a Part B State relating to the contribution by such State in 
respect of the privy purse sums of the Ruler of the Indian State- 
See Art. 278 (I) (c). 

Clause (1)—Indian State—Interpretation of, see Art. 366 (15). 

Clause (1)—Ruler—Interpretation of, see Art. 366 (22). 

Clause (1)—Tax—Interpretation of, see Art. 366 (28). 

Clause (1) (a)—Consolidated Fund of India_Formation of. see Art. 266. 

Clause (L) (b)—Taxes on income—Interpretation of, sea Art. £66 (29/. 

Clause (2)—Art. 278 deals with agreement with Part B States with regard 

to certain financial matters. 

!• Scope of the article — This article deals with the payment 
of the privy purse” of the former Rulers of the Indian States which 
were integrated” into the Indian Union. Agreements were entered 
into between the Dominion of India and such Rulers under which, in 
consideration of their surrender of their rights and powers and their 
agreeing to have their States merged in the Indian Union, a certain 
sum was made payable to each of them as “privy purse.” It was 
also agreed that the sum paid to them as “privy purse” must be free 
from income-tax. 

Under this article, provision is made for three matters in 
connection with the privy purse of the former Rulers of the Indian 
States; (i) the payment of the privy purse out of the Consolidated 
Fund of India and its being charged on such Fund; (ii) the exemption 
of the payment from income-tax; (iii) the contribution to be 
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PRIVY PURSE SUMS OF RULERS 

made in respect of such payment by the Part A or Part B State in 

which the territory of the former Euler has been merged. The 

amount of the contribution and the period during which the contri 

bution is to be made are to he determined by the President by order 

subject to any agreement that may be made between the Centre and 
the State under Art. 278 (1) (c). 

, . ^° r dc c fi ,“ i > ti ° n of “ Indian Siate ”> see Art. 366 (15) and for 
definition of Ruler of Indian State” see Art. 366 (22). 
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Note l 


Chapter II. —Borrowing 

292 . The executive power of the Union extends Borrowing by 

to borrowing upon the security of the Consolidated ofSr nment 

fund of India within such limits, if any, as may 

irom time to time be fixed by Parliament by law 

and to the giving of guarantees within such limits if 
any, as may be so fixed. ’ 


Government of India Act, 1935 
For text of S. 162, which corresponded to Art. 292, see Note 1. 

Jammu and Kashmir 

Aiticle 292 applies to the State of Jammu and Kashmir_The 

Constitution (Application to Jammu and Kashmir) Order* 1954 
(14-5-1954). ’ 

Cognate Provisions 

Borrow— Interpretation of, see Art. 36G (4). 

Consolidated Fund of India—Formation of, see Art. 2GG. 

Guarantees—Interpretation of, 6ee Art. 366 (13). 


Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935, 

(b) United States of America, 

(c) Canada. 

(d) Australia. 

2. Scope, 


1. Analogous law. 

(a) Government of India Act, 1935 . 

152. Subject to the provisions of Part XIII of this Act 
1 * e ®P ect to boirowing in sterling, the executive authority of 
s <e eration extends to borrowing upon the security of the 

th R 6 ? de /f on within such iirait3> if any - as may fr ° m 

me to time be fixed by Act of the Federal Legislature and to the 
8 g ° f ^ arantees within such limits, if any, as may be so fixed ” 


(a) Government 


of India Act. 
1935. 
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Note 1 

(b) United 
States of 
America, 


(c) Canada. 


(d) Australia. 


BORROWING BY GOVERNMENT OF INDIA 

(b) United States of America. 

Article I, S. 8 (2) of the United States Constitution confers on 

the Congress the power to borrow money on the oredit of the United 
States. 

(c) Canada. 

Section 91 (4) of the British North America Act, 1867, confers 
on the Parliament of Canada exclusive legislative authority in regard 
to the borrowing of money on public credit. Under S. 92 (3) of the 
same Act, the Legislature of the province has exclusive legislative 

power in regard to the borrowing of money on the sole credit of the 
province. 

(d) Australia. 

Under S. 51 (iv) of the Commonwealth of Australia Constitution 
Act, 1900, the Parliament has power to make laws with respect to 
borrowing money on the public credit of the Commonwealth. 


2. Scope.—This article confers on the Government of India the 
power of borrowing money on the security of the Consolidated Fund 
of India. It will be seen that under the Constitutions of United 
States, Canada and Australia, the power of borrowing on the public 
credit is vested in the Legislature (i. e., the Government will require 
the authority of the Legislature for the purpose). (See Note 1.) Under 
this article and Art. 293, the power of borrowing on public credit 
has been vested in the Executive , and the authority of the Legislature 
is not indispensable. This was also the position under the correspond¬ 
ing S. 162 of the Government of India Act, 1935. But the power is 
to be exercised subject to the limitations, if any, that may be imposed 
by Parliament by law. Under Sch. YII List I Entry 35, Parliament 

has exclusive legislative power with respect to the public debt of the 
Union. 


This article also confers on the Central Executive the power to 
give guarantees within the limits, if any, fixed by Parliament by law. 
Thus, the Government of India may guarantee loans raised by State 
Governments (Art. 293). 

Under Art. 293, States can only borrow within the limits of the 
territory of India. There is no such limit on the borrowing power of 
the Union. 


Borrowing by 
States. 


293 . (1) Subject to the provisions of this article, 
the executive power of a State extends to borrowing 
within the territory of India upon the security of 
the Consolidated Fund of the State within such 
limits, if any, as may from time to time be fixed 
by the Legislature of such State by law and to the 



BORROWING BY STATES 


Article 293 
Note 1 


giving of guarantees within such limits, if any as 
may be so fixed. ’ 

(2) The Government of India may, subject to 
such conditions as may be laid down by or under 
any law made by Parliament, make loans to any 
btate or, so long as any limits fixed under Article 

, are . not exceeded, give guarantees in respect of 
loans raised by any State, and any sums required for 

the purpose of making such loans shall be charged 
on the Consolidated Fund of India. & 

(3) A State may not without the consent of the 
Government of India raise any loan if there is still 
outstanding any part of a loan which has been made 
to the State by the Government of India or by its 
predecessor Government, or in respect of which a 
guarantee has been given by the Government of 
India or by its predecessor Government. 

• . ( 4 ) A consent under clause (3) may be granted 
subject to such conditions, if any, as the Government 
of India may think fit to impose. 


Government of India Act, 1935 
For text of S. 1G3, which corresponded to Art. 293, see Note 1. 


Jammu and Kashmir 

Article 293 applies to the State of Jammu and Kashmir_The 

Constitution (Application to Jammu and Kashmir) Order, 1954 
(14-5-1954). 

Cognate Provisions 
State—Meaning of, see Art. 201 (b). 

Clause (1) Borrowing—Interpretation of, see Art. 366 (4). 

P, aUSe J -Consolidated Fund of the State—Formation of, see Art, 266, 
ause -Guarantees -Interpretation of, see Art. 366 (13). 
ause ( )—Loan-Interpretation of, see Art. 366 (4). 


Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935. 

2. Scope of the article. 


1. Analogous law. 

(a) Government of India Act, 1935. 

antRn ^ ^^ ect to ttie provisions of this section, the executi 
of fchft 1 y ° a rovince extends to borrowing upon the securi 
tie revenues of tie Province within and. limits, ii env, as 



(a) Government 
of India Act, 
1935, 
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Note 1 


BORROWING BY STATES 

from time to time be fixed by the Act of the Provincial Legislature 

and to the giving of guarantees within such limits, if any, as may 
be so fixed. 

(ii) The Federation may, subject to such conditions, if any, as 
it may think fit to impose, make loans to, or, so long as any limits 
fixed under the last preceding section are not exceeded, give 
guarantees in respect of loans raised by, any Province and any 
sums required for the purpose of making loans to a Province shall 
be charged on the revenues of the Federation. 

(iii) A Province may not without the consent of the Federation 
borrow outside India, nor without the like consent raise any loan 
if there is still outstanding any part of a loan made to the Province 
by the Federation or by the Governor-General in Council, or in 
respect of which a guarantee has been given by the Federation or 
by the Governor-General in Council. 

A consent under this sub-section may be granted subject to such 
conditions, if any, as the Federation may think fit to impose. 

(iv) A consent required by the last preceding sub-section shall 
not be unreasonably withheld, nor shall the Federation refuse, if 
sufficient cause is shown, to make a loan to, or to give a guarantee 
in respect of a loan raised by, a Province or seek to impose in 
respect of any of the matters aforesaid any condition which is 
unreasonable, and, if any dispute arises whether a refusal of consent, 
or a refusal to make a loan or to give a guarantee, or any condition 
insisted upon, is or is not justifiable, the matter shall be referred 
to the Governor-General and the decision of the Governor-General 
in his discretion shall be final.” 

2. Scope of the article. —This article deals with the borrowing 
power of the States, ju3t as Art. 292 deals with the borrowing power 
of the Union. As in the case of the Union, so also in the case of the 
State, the power of borrowing money is vested in the Executive and 
legislative authority is not indispensable for the exercise of the power. 

But the power must be exercised subject to the limits, if any, imposed 
by the State Legislature. 

The borrowing contemplated is on the security of the Consoli¬ 
dated Fund of the State just as borrowing by the Central Government 
is done on the security of the Consolidated Fund of India. 

Under Art. 292, the Government of India may borrow either 
within India or outside India. But under this article, the State 
Government can only borrow within the territory of India. Under 
the Government of India Act, 1935, S. 163, the Provinces were 
entitled to borrow outside the territory of India with the consent 
of the Central Government. Under this Constitution the States have 
no power to borrow outside India at all. 



BORROWING BY STATES 

The executive power of the States extends also to the giving of 
guarantees just as the executive power of the Union extends to the 
gmn g of guarantees : see cl. (l). But this power of givin- Guarantees 

LSrature! 604 * ^ ^ ^ ^ b^the Stat e 

Under cl. (2) of this article, the Government of India may 

suuTf 2 U3 y t0 a Skte Goverument ' Bat this can only be done 
subject to the limits laid down by law by Parliament. 

e,f™ Th0US V here iS tkUS a provision for the Central Government 
nemg a loan to a State Government, there does not seem to be 

ny provision in the Constitution for one State advancing a loan to 
another State or to the Centre. ° 

a. . T p 8 Centl ' al Govemment may not only advance a loan to a 
S a Government but may also guarantee the loans borrowed by a 

St e Government. But this power of giving guarantee is also subjec 
to limits laid down by law by Parliament. 

Government^or hT^ G °™™ ment has ad ™med a loan to a State 
ment so lone ns 8Uaranteed a loan boi ™™d by a State Govern- 

Government cannot 7/ 7^ ^ iS ° utstandin S- State 

Central Government (cV 3) ^ueh 6r f th ° at the coasent o{ 

may be given suUec 7 ‘ C ° US6nt ° f the Central Government 

r». y think «‘ t „ C“' ,y '° nS " ‘ ia Ce "‘“' 


Article 293 
Note 2 


Chapter HI-— Property, Contracts, Rights, 
Liabilities, Obligations and Suits 

tution—’ AS fr ° m the commencemeil t of this Con: 


(a) a11 P^perty and assets which immediately 
before such commencement were vested 
in His Majesty for the purposes of the 
Government of the Dominion of India and 
a property and assets which immediately 
before such commencement were vested in 
His Majesty for the purposes of the Gov¬ 
ernment of each Governor’s Province 
shall vest respectively in the Union and 

the corresponding State, and 

0 » all rights, liabilities and obligations of the 

Government of the Dominion of India and 


Succession to 
property, assets, 
rights, liabilities 
and obligations 
in certain cases* 



Article 294 


SUCCESSION TO PROPERTY, ASSETS, ETC. 


of the Government of each Governor’s 
Province, whether arising out of any 
contract or otherwise, shall he the rights, 
liabilities and obligations respectively of 
the Government of India and the Govern¬ 
ment of each corresponding State, 

subject to any adjustment made or to be made by 
reason of the creation before the commencement of 
this Constitution of the Dominion of Pakistan or of 
the Provinces of West Bengal, East Bengal, West 
Punjab and East Punjab. 


Government of India Act, 1935 
“Property, Contracts, Liabilities and Suits 
“172. (1) All lands and buildings ■which immediately before the 
commencement of Part III of this Act were vested in His Majesty 
for^the purposes of the Government of India shall as from that date— 


(a) in the case of lands and buildings which are situate in a 
province, vest in His Majesty for the purposes of tho 
government of that province unless they were then used, 
otherwise than under a tenancy agreement between the 
Governor-General in Council and the Government of that 
province, for purposes which thereafter will be purposes 
of the Federal Government or of His Majesty’s Repre¬ 
sentative for the exercise of the functions of the Crown 
in its relations with Indian States, or unless they are 
lands and buildings formerly used for such purposes as 
aforesaid, or intended or formerly intended to be so used, 
and are certified by the Governor-General in Council, or 
as the case may be, His Majesty’s Representative, to have 
been retained for future use for such purposes, or to have 
been retained temporarily for the purpose of the more 
advantageous disposal by sale or otherwise ; 


(b) in the case of lands and buildings which are situate in a 
province but do not by virtue of the preceding paragraph 
vest in His Majesty for the purposes of the Government 
of that province, and in the case of lands and buildings 
which are situate in India elsewhere than in a province, 
vest in His Majesty for the purposes of the Government 
of the Federation or for the purposes of the exercise of 
the functions of the Crown in its relations with Indian 
States, according to the purpose for which they were 
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Article 294 


used immediately before the commencement of Part III of 
this Act; and 

(c) in the ease of lands and buildings which are situate 
elsewhere than in India (except lands and buildings 
situate in Burma or Aden), vest in Ilis Majesty for the 
purposes of the Government of the Federation or, if they 
were immediately before the commencement of Part III 
of this Act used for purposes of the department of the 
Secretary of State in Council, for the purposes of lli 3 
Majesty’s Government in the United Kingdom.” 


173. (l) Subject to the provisions of this and the last preceding 
section, all property vested in His Majesty which by virtue of any 
delegation from the Secretary of State in Council or otherwise is 
immediately before the commencement of Part III of this Act in the 
possession or under the control of, or held on account of, the 
Governor.General in Council or any Local Government shall, as from 
the commencement of Part III of this Act, vest in His Majesty— 

(cl) for the purposes of the Government of the Federation; or 

(h) for the purposes of the exercise of the functions of the 
Crown in its relations with Indian States; or 


(c) for the purposes of the Government of a Province, 

according as the purposes for which the property was held imme¬ 
diately before the commencement of Part III of this Act will 
thereafter be purposes of the Government of the Federation, purposes 
of His Majesty’s Representative for the exercise of the said functions 
of the Crown or purposes of the Government of a Province : 

Provided that— 

(i) all moneys which immediately before the commencement 
of Pa: t III of this Act were in the public account of 
which the Governor-General in Council was custodian 


shall lie vested in Ilis Majesty for the purposes of the 
Government of the Federation; 


(ii) all credits and debits of the Local Government of any 
Governor s Province (other than Burma) in account 
with the Governor-General in Council shall be deemed 
to be credits and debits of the corresponding Province 
under this Act in account with the Federation. 

(2) Subject as aforesaid, all other property vested in His Majesty 
and under the control of the Secretary of State in Council imme¬ 
diately before the commencement of Part III of this Act shall as 
from the commencement of Part III of this Act vest in His Majesty 
for the purposes of the Government of the Federation, for the 

purposes of the exercise of the functions of the Crown in its relations 
l.Ind. Con, S.F. 68. 
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SUCCESSION TO PROPERTY, ASSETS, ETC. 


with Indian States or for the purposes of the Government of a 
Province, according as the Secretary of State may determine having 
regard to the circumstances of the case, and the Secretary of State 
shall have power to and shall deal with the property accordingly. 

(3) In this section “property’ includes money, securities, bank 
balances and moveable property of any description . . . .” 


Jammu and Kashmir 


(a) Canadian 
Constitution. 


Article 294 applies to the State of Jammu and Kashmir_The 

Constitution (Application to Jammu and Kashmir) Order 1954 
(14-5-1954). 

Cognate Provisions 

Commencement of this Constitution—Meaning of-This Constitution came 
into force on 26-1-1950—See Art. 394. 


‘Subject to any adjustment made”—See the Indian Independence (Rights, 

Property and Liabilities) Order, 1947, made by the Governor-General under 

Notification No. G. G. 0. IS dated 14-8.1947 published in the Gazette of India. 
Extra., 14-8.1947, page 913. 


Synopsis 


1. Analogous law. 

(a) Canadian Constitution. 

(b) Government of India Act, 
1935. 

(c) The Indian Independence 

Act, 1947, and thereafter. 

2. Scope of the article. 

3. “Rights liabilities and obliga¬ 

tions of tile Government oi the 
Dominion of India.” 

4. “Rights, liabilities and obliga¬ 

tions of the Government of 
each Governor’s Province.” 


5 . “Subject to adjustment made or 

to be made by reason of the 
creation of Pakistan.” 

6. Crown grants — Power to affect 

by legislation. 

7. Guarantee given to former Indian 

Rulers. 

8. Legislative power of the Central 

and State Legislatures. 

9. Priority cf Crown debts — See 

under Note 2, 


1. Analogous law. 

(a) Canadian Constitution. 

The British North America Act of 1867 also contains provisions 
for the allocation of the assets and liabilities of the Provinces before 
the inauguration of the new Constitution between the Dominion of 
Canada and the Provinces under the Federation that was brought 
into existence by the Act—vide Ss. 107 to 117. 


The object of the British North America Act was neither to 
weld the Provinces into one, nor to subordinate Provincial Govern¬ 
ments to a central authority, but to create a Federal Government 
in which they should all be represented, entrusted with the exclusive 
administration of affairs in which they had a common interest, each 
Province retaining its independence and autonomy. That object was 
accomplished by distributing, between the Dominion and the 
Provinces, all powers, executive and legislative, and all public 
property and revenues which had previously belonged to the Provinces; 



SUCCESSION TO PROPERTY, ASSETS, ETC. 

so that the Dominion Government should be vested with such of 

these powers, property and revenues as were necessary for the due 

performance of its constitutional functions and that the lemainder 

should be retained by the Provinces for the purposes of Provincial 
Government. 1 


Article 294 
Note 1 (a) 
Pt. 1 


Thus, whatever proprietary rights were vested in the Provinces 

at the date of the British North America Act, 18G7, remain so vested 

in them except such as were by its express enactments transferred to 

the Dominion. 3 Such transfer is not to be presumed from tne grant 

of legislative jurisdiction to the Dominion in respect of the subject 
matter of those proprietary rights. 3 

The property, although allocated to the Provinces or to the 
Dominion, was in either case legally vested in the British Crown 
The British North America Act, 18G7, did not sever the connection 
between the Crown and the Provinces. The relation between them 
was the same as that which subsisted between the Crown and the 

Dominion, in respect of the powers, executive and legislative, and public 

property and revenues vested in them respectively. In particular all 
property and revenues reserved to the Provinces by Ss. 109 and 12G 
are vested in Her Majesty as sovereign head of each Province. 4 

(b) Government of India Act, 1935 . 

Sections 112 and 173 of the Government of India Act, 1935, 

were the corresponding provisions in that Act, dealing with succession 

to the property vested in the Government which had been in 
existence previous to the Act. 
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hi 189 , 2 * lf f f PI L Ca9 437 (441 > 44 - ): 61 B J P C 7.5, Liquidators of the 
Maritime Bank of Canada v. Receiver General of New Brunswick. 

2. (1898) 1898 App Cas 700 (709, 710) : 6’ I, J P C 90, Attorney General for the 

aZ7o?a°coti aMda V ' Att0rn " V GeKeral f ° r ihe Pr ° VinCeS ° S ° ntar '°‘ 

(1.0A i892 App C . l8 437 (441, 442) : 61 L J P C 75, Liquidators of the Maritime 
Bank of Canada v. The Receiver General of New Brunswick. 

3. (1898) 1898 App Cas 700 (709) • 67 L T P r Qn An n , , 

n . _ , , oi ij j I o 90, Attorney General for the 

J Lit '■ A “° m ‘ y CM "»•/ «»*« 

4. (.8 2) 1892 App Cas 437 (441, 442) 1 61 L J P C 75, The Liquidators of the 

“ arlt ' me H « nk of Canada v. The Receiver General of New Brunswick. (Tbe 

f h “‘ TT! °! NeV ^ run3w * c k. being a simple contract creditor of 
- . antime Bank of the Dominion of Canada in re pect of public mcnejs of 

»nt m ° V1 ' 1Ce ^posited in tbe name of tbe Receiver General of the Province, is 

r 6 Payment in full over the other depositors and simple eontraot 

attaches )° 11)0 * ) * Q * £ ’ °* aim koing for a Crown debt to which the prerogative 


(b) Government 
of India Act. 

1935. 
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(c) The Indian 
Independence 
Act, 1947, and 
thereafter. 
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(c) The Indian Independence Act, 1947, and thereafter : 

The Indian Independence Act, 1947, S. 9, provided inter alia, 
for the division of the property, rights and liabilities of the country 
between the Dominions of India and Pakistan which were brought 
into existence by the Act. Clause (b) of S. 9 (l) reads as follows : 

“9. (1) The Governor-General shall by order make such provi¬ 
sion as appears to him to be necessary or expedient_ 

(b) for dividing between the new Dominions, and between 
the new Provinces, to be constituted under this Act, the powers, 
rights, property, duties and liabilities of the Governor-General in 

Council or, as the case may be, of the relevant Provinces which, 
under this Act, are to cease to exist . . .” 

In accordance with the above provision, the Indian Independence 

(Rights to Property and Liabilities) Order, 1947, was passed by the 
Governor-General. 

2. Scope of the article —This article and Art. 295 deal with 
a question of succession to the property, assets, rights, liabilities and 
obligations of the Government which existed before the coming into 
force of the new Constitution. This article deals with the succession 
to the assets and liabilities of the Government of the Dominion of 
India and of the Governments of the Governors’ Provinces. That is, 
the article deals with the succession to the assets and liabilities of 
the Dominion of India and of the Governments of the Provinces 
corresponding to Part A States. Article 295 deals with the succession 
to the assets and liabilities of the Governments of the former Indian 
States which corresponded to the Part B States. 

The question arises as to the succession to the assets and 
liabilities of the former Indian States which do not correspond to the 
Part B States as, for instance, Baroda or Bhopal. As regards these 
States, it must be remembered that the two articles deal with 
succession to the assets and liabilities of the previous Governments as 
they were immediately before the commencement of the Constitution. 
Former Indian States other than those corresponding to Part B 
States were either absorbed in the neighbouring Province or made 
into Chief Commissioners’ Provinces. In either case, before the 
commencement of the Constitution the assets and liabilities of such 
former Indian States had become vested either in the Dominion of 
India or in the absorbing Province. Hence, there was no question of 
providing for succession to the assets and liabilities of such former 
Indian States in the Constitution. 

As regards the Chief Commissioners’ Provinces other than those 
brought into existence by the integration of former Indian States, 
such as Coorg, they being centrally administered areas, there is no 
question of providing for succession to their assets and liabilities. 

Under both this article and Art. 295, the provision as to 
succession is divided into two clauses. One of them relates to 
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“property and assets” and the other relates to “rights, liabilities and 
obligations, whether arising out of contract or otherwise.” 

Under this article the assets and liabilities of the Dominion of 
India pass to the Government of India, and the assets and liabilities 
of each of the Governors’ Provinces under the Government of India 
Act, 1935, pass to the corresponding Part A State. 

As regards the assets and liabilities of the former Indian States 
corresponding to Part B States, they do not en bloc pass to the 
corresponding Part B States. Such of the assets and liabilities as 
relate to purposes which under the new Constitution will be 
purposes of the Union i elating to any of the matters enumerated 
m the Lnion List, will pass to the Central Government. The 
remaining assets and liabilities will pass to the corresponding Part B 
State, But the above provisions of Art. 293 are subject to any 
agreement entered into between the Government of India and the 
Government of the particular former Indian State. 

The distribution of property between the Centre and the States 
is a Peculiar characteristic of a federal system of government. Hence 
before the Government of India Act, 1933, there was no question of 
such distribution as the system of government was unitary. 1 

In Messrs. Builders Supply Corporation v. Union of India- the 
opinion was expressed that “the object of the article appears to be 
to provide for an adjustment of the properties, rights and liabilities 
as between the Centre and the Provinces and not to enact a provision 
for their continuance.” Chakravartti, C. J„ observed : “It is true 
that the continuance is referred to necessarily and incidentally but I 
do not read the article as primarily or directly concerned with the 
maintenance or continuance of the pre-Constitution rights and 
liabilities.” On the above reasoning, the learned Chief Justice found 
nmself unable to accept the proposition that the article constituted 
a direct and specific provision by which “all the rights previously 
enjoyed by the Dominion of India, including the right of priority 
in regard to Crown debts had devolved upon the Indian Republic.” 
it is submitted with respect that there seems to be no reason to cut 
own like this, the meaning of the express words of the article, 
o commentai y in the other Notes under this article will clearly 
show that the article deals not only with the distribution of rights 
an itio.') between the Centre and the Provinces but also with 

e succession to the rights and liabilities of the former Government. 

Rights, liabilities and obligations of the Government of 
——° mmiQn o f India.”— As seen in Note 2, the rights, liabilities 

l 1n - Article 294 _ Note 2 " “ 

Of ufdla^Act, J935. 15) ^ V 3 ° ] (FC) ‘ In re Ref ' under S ' 213 < Government 
2- 1950 Cal 26 (31) (Pr 13) [(S) AIR V 43 C 9] (DB). 
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and obligations which, immediately before the present Constitution, 
were the rights, liabilities and obligations of the Government of the 
Dominion of India, will devolve, under this article, on the Govern¬ 
ment of India. Under this provision, the liabilities and obligations 
which were originally incurred by the Central Government prior to 
the Indian Independence Act, 1947 and which subsequently devolved 
on the Central Government under the appropriate orders passed by 
the Governor-General under S. 9 of the Indian Independence Act, 
1947, w r ould devolve on the Central Government. 1 

This article makes it indisputable that all rights of the King 
remain rights of the Government of India. 

W here, therefore, the surety bonds of certain persons under the 
Criminal Procedure Code were executed in 1948, the contention that 
the undertaking was to pay the penalty to the King-Emperor and 
since, with the coming into force of the Constitution, the King 
Emperor has ceased to be the Sovereign, no forfeiture of the bonds 
was now possible, was not tenable. 2 

4. Rights, liabilities and obligations of Government of 
each Governor s Province. 99 — The obligations under a merger 
agreement entered into with the Euler of a former Indian State by 
the Dominion of India was entered into on behalf of the absorbing 
Province and hence is binding under cl. (b) of this article on the 
corresponding State. Thus, for instance, w T here a merger agreement 
was entered into between the Dominion of India and the Rulers of 
certain States which were absorbed in the Province of Bombay, the 
agreement must be deemed to be made on behalf of the Province of 
Bombay and the obligations thereunder will be binding on the 
Province of Bombay and, by virtue of the rule of succession enacted 
in cl. (b) of this article, on the State of Bombay. 1 

Article 294 — Note 3 

1. 1955 N U C (Cal) 2912 [AIR V 42], Union of India v. Seth Mulchand . 
(Agreement containing arbitration clause — Arbitration clause is binding on 
successor Government.) 

1952 Cal 140 (140) (Prs 2, 4) [AIR V 39 C 5], Union of India v. Lolcenath Saha. 

[See also 1951 S C 23 (25) (Pr 5) [A I R V 38 C 8] : 1951 S C R 1 : I L R (1951) 

Hyd 372 : ILR (1952) 1 Cal 119 (SC), State of Tripura v. East Bengal. (The 
Orders promulgated on 14-8-1947 by the Governor-General of India before tba 
partition in exercise of the powers conferred under S. 9, and containing 
provisions specially designed to remove the difficulties arising in connection 
with the transition to the new situation created by the partition are binding 
on both the Dominion of India and the Dominion of Pakistan. Among such 
Orders are the Indian Independence (Legal Proceedings) Order, 1947, and the 
Indian Independence (Rights, Property and Liabilities) Order, 1917 : AIR 1949 
F C 143 (FC), Foil; (’49) 53 Cal W N 368, Affirmed.)] 

2. 1955 N U C (All) 4433 [AIR V 42], Premchand v. The State. 

Article 294 — Note 4 

1. See 1955 S C 540 (545) [(S) AIR V 42 C 83] : (1955) 2 S C R 164 (SC), Umeg 
Singh v. State of Bombay . 
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5. “Subject to adjustment made or to be made by reason 

of the creation of Pakistan.” _ The last part of this article 

expressly provides that, in determining the property, assets, rights, 

liabilities and obligations of the Government immediately before the 

commencement of the present Constitution, the adjustments made or 

to be made under the Orders of the Governor-General passed under 

b. 9 of the Indian Independence Act of 1947, should be taken into 
account. 1 

6. Crown grants _ Power to affect by legislation — It is 
an established principle that the doctrine of derogation from a grant 
cannot be applied in the case of grant by the Crown so as to deprive 
it of its paramount right to legislate in respect of the subject-matter. 1 

his principle is also applicable to the construction of this article. 

Hence, the liabilities and obligations, which devolve on the successor 

Government under this article, are subject to the legislative power 

of the Legislatures. Thus, prior to 26th January 1950 (the 

commencement of the Constitution), the rights of taluqdars in Oudh 

in land granted to them under a sanad were subject to such laws as 

might from tune to time bo passed by an Indian Legislature, acting 

within its appropriate field. Clause (b) of this article does not alter 

tm position. The efiect of the article is merely to declare that rights, 

liabilities and obligations of the Government of the Dominion of 

India and of each Governor’s Province shall devolve respectively on 

the present Government of India and on the Government of each 

corresponding State. The effect of cl. (b) of this article is not to 

confirm for ever the rights of taluqdarrs in land granted to them by 
the British Government. 2 

See also Art. 31 Note 2 5 (k) and (1) and Note 27. 

Article 29^_ Note 5 

1. See 1950 Cal 463 (4G5) (Pr 4) [AIR V 37 C 173] : I L R (1951) 1 Cal 654 (DB) 
Iswar Madan Gopal v. Province of I Vest Bengal. (Where, at the time of 
the partition of Bengal, certain proceedings for compensation tor land acquired 
in he district of Burdwan were rending before the District Judge at Burdwan 

" , nJ ha " fa " eu ' vithin the Province of West Bengal in the partition, 

c ia.„ i y to pay compensation is on that Province and as the State of West 

Jtngal represents that Province under the Constitution the proceedings must 
continue against that State.) 

19 j°. Cal 1£9 _ (1C0) I R V 37 C £0] (DB), Province of West Bengal v. 

‘ 1 ’r a J ° /e Z \ mindciT y Co - (Indian Independence Order (1947), Arts. 8 (2), 

V 1CSpita ^ v ’ki c h was housed in a bouse situate in Mursbidabad 

nf tvw r f C '7 ailoUe(1 on partition to West Bengal served tbe residents 
. ^ ^ CIC e ' lenfc tk- bouse which bad accrued due before partition 

underTrt Tt*)™ '^hi 'T payable old province of Bengal became, 

under Art. 8 (2), payable by the Province of West Bengal.) 

2. [£'£ 1 Ch 10d ' Narth Charterland Co. v. The King. 

»S£S.S StEH 38 0 1821 ““ ,13K > 2111 - * 1 
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7. Guarantee given to former Indian Rulers. _ The obliga¬ 
tions under the agreements entered into with the Rulers of former 
Indian States, which were integrated into the Indian Union, would 
be covered by cl. (2) of this article and would devolve on the Govern¬ 
ment of India or the respective State Governments. Rut these obliga¬ 
tions cannot by themselves fetter the legislative power of the Central 
or the State Legislature with regard to any subject which falls within 
their legislative jurisdiction. Thus, the guarantee given to a former 
Indian Ruler in regard to the ownership of Jagirs granted by such 
Ruler would not affect the power of the State Legislature to make a 
law abolishing jagirs. 1 In Umeg Singh v. State of Bombay 2 the 
Supreme Court observed as follows : 


The Constitution itself laid down the fetters or limitations 
on this power, e. g., in Art. 303 or Art. 286 (2). But unless and 
until the Court came to the conclusion that the Constitution itself 
had expressly prohibited legislation on the subject either absolutely 
or conditionally the power of the State Legislature to enact legis¬ 
lation within its legislative competence was plenary. Once the topic 
of legislation was comprised within any of the entries in the Lists 2 
and 3 of the Seventh Schedule to the Constitution the fetter or 
limitation on such legislative power had to be found within the 
Constitution itself and if there was no such fetter or limitation to 
be found there the State Legislature had full competence to 
enact the impugned Act no matter whether such enactment was 
contrary to the guarantee given, or the obligation undertaken by 

the Dominion Government or the Province of Bombay or even the 
State of Bombay.” 

It may be noted that where the guarantee given to a former 
Indian Ruler is intended to restrict legislative power or taxing power 
of the Legislature, an appropriate provision is made in the Constitu¬ 
tion itself, as, for instance, under Art. 291 (2), where exemption 
from income-tax has been enacted in regard to the privy purse of the 
former Ruler3 of Indian States. See also Article 362. 

Apart from the fact that in the absence of an appropriate 
provision in the Constitution, the agreements entered into with 
former Rulers of Indian States by the Dominion of India in connec¬ 
tion with the integration of such States into the Indian polity, cannot 
affect the legislative power of the Centre or State Legislatures to make 
laws on the subjects within their legislative jurisdiction, alleged 

Article 294 — Note 7 

1. 1955 S 0 540 (547) [(S) A I R V 42 C S3] : 1955-2 SCR 164 (SC), Umcg 
Singh v. State of Bombay. (Bombay Merged Territories and Areas (Jagirs 
Abolition) Act (39 of 1954) is intra vires.) 

2 . 1955 S C 540 (547) (Pr 13) [(S) AIR V 42 C 83] : (1955) 2 S C R 164 (SC). 
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breaches of the agreements cannot be made the subject of legal 
proceedings befere the Courts of the land_See Art. 363. 

See also Art. 31 Note 25 (k) and (1) and Note 27. 

8. Legislative power of the Central and State Legisla¬ 
tures. — It has already been seen in Note 7 that the fact that an 
obligation devolves on the Central Government or the State Govern¬ 
ment under this article does not, ip. the absence of an appropriate 
provision in the Constitution, fetter the legislative power of the 
Central or State Legislatures to make laws on the subjects within 
their legislative jurisdictions. 1 


The fact that under this article the proprietary right in the 
subject-matter is vested in the Union does not necessarily moan that 
the legislative power with respect to such matter is also vested in the 
Union. Such legislative power may be vested in the State Legislature. 2 

Conversely, the fact that legislative jurisdiction with regard to a 

certain subject-matter is conferred on the Central Legislature will not 

mean that the proprietary right is also vested in the Central Govern¬ 
ment. 3 

The above principles will also apply mutcitis mutandis to State 
Government and State Legislature. In Attorney.General for the 
Dominion of Canada v. Attorney.General for the Provinces of 

Ontano , Quebec and Gova Scotn , l the Judicial Committee of the 
Privy Council observed as follows : 

It niuso also bo borne in mind that there is a broad distinction 
between proprietary rights and legislative jurisdiction. The fact 
that such jurisdiction in respect of particular subject-matter is 
conferred on the Dominion Legislature, for example, affords no 
evidence that any proprietary rights with respect to it were trans¬ 
ferred to the Dominion. There is no presumption that because 
legislative jurisdiction was vested in the Dominion Parliament 
proprietary rights were transferred to it.” 


1 ior- a ^ Article 294 — Note 8 

[(S) A1K V 42 C 83 1 : < 1055 ) 2SC1I 161 (S C), Umt 
bingh v. State of Bombay. 

bo!/ 127 (130, 131) (prs 1G ’ 19) t A I R V 33 C 40] : 73 Jnd App 123 

. ^ K (19-1 j) Kar P C 129 (PC;, Jayannath Baksh v. Unite 

Provinces.) 

2 ‘ 1 o 5 l Mad 291 (201) ^ AIR V 41 C 125 1 : 1 L B (1953) Mad 1175 (D B), A. M 

. * •/* M - and Co ' v Stale of Madras. (Entry 21 in State List “Fisheries 

£U cient to clothe State Legislature with powers to enact laws in respec 

s cries in territorial waters, notwithstanding that they vested in th 
Ldiod.) 

Dotn'inion^nf 7 °° I™ 9 ) : 67 ^ J P C 90 * Attorney General for th . 

Quebec and LvaTcoud' ° eneral l or the Evinces of Ontario 

4 - (1898) 1898 App Cas 700 (709) : G7 L J P C 90. 
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. the above general Principles are subject to express provisions 

m the Constitution. Thus, under List 1 , Entry 32, the Union Legis. 

ature has exclusive legislative power with regard to the property of 

the Union and the revenue therefrom. But as regards property of the 

Union situated in a Part A or Part B State, the legislation by the 

Union will be subject to the legislation by the State save in so far as 
I arliament by law otherwise provides. 

9. Priority of Crown debts _ See under Note 2. 


Succession to 
property, 
assets, rights, 
liabilities and 
obligations in 
other cases. 


^9 5. (1) As from the commencement of this 
Constitution— 

(a) all property and assets which immediately 

before such commencement were vested 

in any Indian State corresponding to a 

State specified in Part B of the First 

Schedule shall vest in the Union, if the 

purposes for which such property and 

assets were held immediately before such 

commencement will thereafter be purposes 

of the Union relating to any of the 

matters enumerated in the Union List, 
and 


(b) all rights, liabilities and obligations of the 
Government of any Indian State corres¬ 
ponding to a State specified in Part B of 
the First Schedule, whether arising out of 
any contract or otherwise, shall be the 
rights, liabilities and obligations of the 
Government of India, if the purposes for 
which such rights were acquired or liabi¬ 
lities or obligations were incurred before 
such commencement will thereafter be 
purposes of the Government of India 
relating to any of the matters enumerated 
in the Union List, 

subject to any agreement entered into in that behalf 
by the Government of India with the Government of 
that State. 
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(2) Subject as aforesaid, the Government of each 

State specified in Part B of the First Schedule shall, 

as from the commencement of this Constitution, be 

the successor of the Government of the corresponding 

Indian State as regards all property and assets and 

all rights, liabilities and obligations, whether arising 

out of any contract or otherwise, other than those 
referred to in clause (1). 


Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, in 
Art. 295, references to the commencement of the Constitution shall 
be construed as references to the commencement of the Constitution 
(Application to Jammu and Kashmir) Order, 1954.—The Constitu 
tion (Application to Jammu and Kashmir) Order, 1954 (14-5-1954). 


Cognate Provisions 

Commencement of this Constitution-Meaning of-This Constitution c»m 9 
into fores on 26-1.1950—See Art. 394. 

Indinn State — Interpretation of, see Art. 366 (15). 

Union List — Meaning of, see Art. 24G (I). 

1. Scope of the article.—This article relates to the succession 
to the assets and liabilities of the former Indian States which became 
I art B States under this Constitution. The principle enacted is that 
where the assets and liabilities related to purposes which under the 
Constitution are purposes of the Union relating to matters enumerated 
in the Union List, then the assets and liabilities would pass to the 
Government of India. In other cases, the assets and liabilities would 
pass to the corresponding Part B State. The provisions of the article are 
subject to any agreement entered into in that behalf by the Government 
of India with the Government of the particular State. Thus, although 
the financial obligations in connection with the maintenance of the 
armed forces would fall under the Union List, Entry 2, and hence 
under cl. (l) (b) of the article would devolve on the Union Govern¬ 
ment, such obligations might continue to rest on the State Govern¬ 
ment, if there should be an agreement between the State Government 
and the Government of India to that effect. 1 

This article has to be read along with Art. 277. Article 277 
allows duties to be levied for the purposes of the State even though 
such duties may be mentioned in the Union List, till such time a 3 
arliament pro\ ides by law to the contrary. Till Parliament makes 

, C , Article 295 — Note 1 

ViiV' 953 Madh B 257 * 259) * Pr 15) t AIR V 40 G 99] : ILR (1954) Madh B 

(F B), Madhaorao liamrao v. State of Madhya Bharat . (Allowances to 
irregular State forces.) 
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Property accru¬ 
ing by escheat 
or lapse or as 
bona vacantia . 
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such a law, the arreara of duties leviable by a State under Art. 277 
would not be assets held for purposes which under the Constitution 
are purposes of the Union. The reason is that even assuming that 
arrears of duties are assets” within the meaning of Art. 295 (l) (a) 
inasmuch as Art. 277 allows them to be realized for the purposes of 
the State until Parliament provides by law to the contrary, the assets 
cannot be said to be held for purposes which from the commencement 
of the Constitution are purposes of the Union, even though the duties 
in question may be covered by the Union List. 2 3 

Where a Part B State is sought to be foisted with a liability 
which was previously incumbent upon an Indian State, the Part B 
State cannot be made liable for any amount in excess of that for 
which the Indian State would have been liable. 3 

See also Notes on Art. 294. 


29o. Subject as hereinafter provided, any pro- 
perty in the territory of India which, if this Constitu¬ 
tion had not come into operation, would have accrued 
to His Majesty or, as the case may be, to the Ruler of 
an Indian State by escheat or lapse, or as bona 
vacantia* for want of a rightful owner, shall, if it is 
property situate in a State, vest in such State, and 
shall, in any other case, vest in the Union : 

Provided that any property which at the date 

when it would have so accrued to His Majesty or to 

the Ruler of an Indian State was in the possession or 

under the control of the Government of India or 

the Government of a State shall, according as the 

purposes for which it was then used or held were 

purposes of the Union or of a State, vest in the Union 
or in that State. 

Explanation. — In this article, the expressions 

“ Ruler” and “Indian State” have the same meanings 
as in Article 363. 

a. Bona vacantia . — Things found without any apoarent owner. Those 
things in which nobody claims property. 

2. 1953 Raj 145 (148) (Pr 9) [A I R V 40 C 51] : I L R (1953) 3 Raj 123 (FB), 
Maharaja Kishangarh Mills Ltd. v. Union of India. 

3. 1953 Sau 21 (24) (Pr 8) [A I R V 40 C 12] (D B), Somchand Karmchand v. 
State of Saurashtra . 
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Government of India Act, 1935 
For text of S. 174, which corresponded to Art. 296, see Note 1. 

Jammu and Kashmir 

Article 296 applies to the State of Jammu and Kashmir.—The 

Constitution (Application to Jammu and Kashmir) Order 1954 
(14-5-1954). 

Cognate Provisions 

Indian State _ Interpretation of, see Explanation to this article and 
Art. 363 (2). 

Eukr Interpretation of, see Explanation to this article and Art. 3G3 (2). 
State-Meaning of, see Art. 264 (b). 


Synopsis 

1. Analogous law. 

(a) Government of India Act, 1935. 

(b) Canada. 

2. Scope of the article. 

3. Escheat. 


4. Bona vacantia, 

5. Situs of property. 

1. Analogous law. 

(a) Government of India Act, 1935 : 

T V Se A Ct ! 0n a corresponding provision in the Government of 

India Act, 19, do. I lie section ran as follows : 

1 174. Subject as hereinafter provided, any property in India 
accruing to IIis Majesty by escheat or lapse, or as bona vacantia 
(or want of a rightful owner, shall, if it is property situate in a 
1 rovince, vest in IIis Majesty for the purposes of the government 
of that Province, and shall in any other case vest in His Majesty, 
lor the purposes of the government of the Federation : 

Provided that any property which at the date when it accrued 
to IIis Majesty was iu the possession or under the control of the 
Federal Government or the Government of a Province shall, 
according as the purposes for which it was then used or held 
an ere purposes of the Federation or of a Province, vest in His 
Majesty for the purposes of the government of the Federation or for 
the purposes of the government of that Province.” 


(b) Canada. 

There is no corresponding express provision in the British North 

merica Act, 1867. But it has been held by the Privy Council in 

Attorney.General of Ontario v. Mercer 1 that lands in Canada 

escheated to the Crown for defect of heirs belong to the Province in 

which they are situated and not to the Dominion. It will bo seen 

at the present article and S. 174 of the Government of India Act 
1335, contain the same principle. * 


. Article 296 _Note 1 

(1883) 8 App Cas 767 (779) : 62 L J P C 84. 
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(a) Government 

o i India Act, 
1935. 


(b) Canada 
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2. Scope of the article. _ This article makes an express 
constitutional provision as regards the vesting of property in the 

Government by way of escheat or lapse or as bona vacantia . 

ihe general principle enacted is that if the property is situated in a 

State, it will vest in the State. But otherwise it will vest in the 

Union. There is an exception to this rule created by the Proviso, 

namely, that if at the time that the property accrues to the sovereign 

power, it is actually in the possession and control of the Government 

of India or the Government of a State, it will vest in the Government 

of India or in the Government of a State, as the case may be, 

irrespective of the situation of the property, according as the purposes 

for which the property was then used or held were purposes of the 

Union or the State. In other words, although, as a general rule, the 

situation is the primary criterion for determining whether' the 

property vests in the Union ora State, the actual user of the property 

at the time when it accrues to the sovereign authority will determine 

the question whether the vesting will be in the Union or in the 
State. 


As seen in Note 1, the principle that the primary criterion to 

determine whether the property should be vested in the Union or the 

State is the situation of the property was first laid down by the Privy 

Council in Attorney-General of Ontario v. Mercer f which was a case 

from Canada. This article embodies this principle though it is modified 
by its Proviso. 


The article does not directly provide as to in what cases or in 
what circumstances property will accrue to the State by way of 
escheat, lapse or bona vacantia. The article merely provides whether 
the property should pass to the Union or the State in those cases in 
which it would have accrued to the Crown or the Euler of an Indian 
State if the Constitution had not come into force. So in order to 
determine whether any property will vest in the Union or the State 
under this article by escheat or otherwise, it will have to be seen 
whether under the same circumstances the property would have 
passed to the Crown or an Indian Ruler in the regime prior to the 
Constitution. Thus, if the property is situated in an erstwhile Indian 
State it must be seen whether under the pre-Constitution regime it 
would have passed to the Ruler of the State by escheat, etc., accord¬ 
ing to the law of that State. 2 


Article 296 — Note 2 

1- (1883) 8 App Cas 767 (779) : 52 L J P C 84. 

2 . See 1954 Pepsu 34 (35) [AIR V 41 C 18] : I L R (1953) Patiala 557 (DB), Net 
Ram r. State . (This case illustrates tht abort principle.) 
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3. Escheat. - The term "escheat" signifies a tailing 0 ( a 

teased person s estate into the general property of the State upon 
his death intestate and without lawful heirs. 1 

Property can escheat to the State only if the owner of it has 
died without leaving any heir or reversioner within the decree 
recognized by law and not otherwise. If the owner leaves the village 
and goes away and his property is taken possession of by some other 

person or by the State, he may lose his title because of the adverse 

possession; but there will be no question of escheat in such a case. 2 

The principle of escheat is based upon the general or universal 
law and not on personal law. In the case of Hindus and Muham 
na an,, he personal law of the parties is applicable for determining 
he question whether the deceased has left any heirs. Where it £ 
found that a deceased Hindu or Muhammadan has not left any heir 
according to the personal law, and the deceased has died intestate 
his estate will escheat to the State. 2 In the Collector of MasuHvZm 
v. Cavaly Vencata Narrainapah*. their Lordship, of the P ivy 

Council observed as follows: 1 rmy 

of r“ g t0 ^ W aclmiuistei ' ed ^ ‘be Provincial Courts 
of Cnt,sh Ind.a, on the death of any owner, being absolute owner 

anj question touching the inheritance from him of his property is 
ermmable in a manner personal to the last owner. This system 

“7? tbe n , lle f0r Hindus and Mahommadans by ^ 

c ions 1 Cut”wh^n ** L ' C3ts Upon the COur3e of judicial deci- 

to™. K ” 7 C>C "‘ y <* ll “ applicable 

to t o last owner, there u a total failure of heirs, thou the claim 

“ d c ““ 3 (wo apprehend) to be subject to any such 

1™“ Jug h “ 111 P 7° rty ' ” 0t certain religions 

7 m “‘ hlva s »”» Ie S“l owner, and there can be legally 

srxr rr 1 m*- th ° oi «*■•» 

country aiilc 1 '! ‘ ge ”“ Ily iU “ U «“ C »«rts of the 


, T T Article 296 _ Note 3 

1. Law Lexicon of Briti-h In 1 in h* n r> » 

2. 1954 Pepsu 34 (36) (Pr 4) [AIR V 41 cT] I iTrjlKT'!!' 

Net ream v. S:ale. (Jurisdiction of Civil Court rV ?■ T ( ° B) 
that the decision of P.ivenua authorities , - Ind,an State P rovidiD £ 

to the State is final and cannct b a „„ * T" g certam P ro P ert J »* eseheatea 

Only apply where the owner had ^ Coart - That Uw 1 

xsj wou,d be wid and with ° ut « z 

C21) (PC) ’ The Collec:or of Masuii P atam 

4. (1860) 8 Moo Ind App 500 (526, 527) (P C). 
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PROPERTY ACCRUING BY ESCHEAT OR LAPSE, ETC, 

4, Bona vacantia. — Wharton in his Law Lexicon has the 
following: 

“Bona vacantia , things found without any apparent owner 
which belong to the first occupant or finder, unless they be whale 
or sturgeon, wreck, treasure-trove, waifs or estrays which belong to 
the Crown by virtue of its prerogative. So personal property held 
on trusts which have failed, or held in trust for a corporation 
which has been dissolved, belongs to the Crown as bona vacantia : 
see Be Uigginson 1 and cases there cited. By the Companies Act, 
1929, S. 296, the property of a dissolved company including pro¬ 
perty held on trust for it shall, subject to the provisions of the Act, 
become bona vacantia .” 

On the above principles, funds, vested in certain persons as 
trustees for a certain society, will, on the society ceasing to exist, 
devolve on the Crown as bona vacantia? 

The right of the Crown arises because the property has no other 
owners; such property must not be confused with property, the owner 
of which is unknown. 3 As observed by the Privy Council in Collector 
of Afasulipatam v. Cavaly Vencata Narrianapah\ “private owner¬ 
ship not existing, the State must be owner as ultimate lord.” 

5. Situs of property. — It has been seen in Note 2 that the 
primary criterion for determining whether a property vests in the 
Union or a State is the situation of the property. As regards this 
point, the following passage from Dicey’s Conflict of Laws, Second 
Edition (1908), Page 310, may be quoted : 

“Whilst lands, and generally, though not invariably, goods, 
must be held situate at the place where they at a given moment 
actually lie, debts, choses in action and claims of any kind must be 
held situate where the debtor or other person against whom a 
claim exists resides; or in other words, debts or choses in action 
are generally to be looked upon as situate in the country where 
they are properly recoverable or can be enforced.” 


Article 296 — Note 4 

1. (1898) 1 Q B 325. 

[See also (1932) 101 L J Ch 346 (350, 351, 352) : 48 T L B 617, In re Wells . 
(Equity of redemption in leaseholds mortgaged by assignment by a limited 
liability company subsequently dissolved, where the equity has not been 
disposed of before the dissolution, i3 vested in the Crown as bona vacantia 
even before the coming into force of S. 71, Companies Act, 1928, the 

provisions of which were not retrospective.)] 

2. (1909) L R 1 Ch 510 (519, 520) : 25 T L R 333, Braith Waite v. Attorney 

General . 

3. (1932) 101 L J Ch 346 (352) : 48 T L R 617, In re Wells. 

4 . (I860) 8 Moo Ind App 500 (525) (PC). 



THINGS OF VALUE VEST IN THE UNION 

297. All lands, minerals and other thin™ m 

“t — -«**> 

for Z ° , “ ! 1 If ‘ in the aod be held 


-Th< 

1954 


n . -▼ V.-OU ±i_l 

lor the purposes of the Union. 

Jammu and Kashmir 

consti,;;': xSoi 0 1 : t oi j t u “ a Kashmir - 

(14-5-1954). ^ PP Catl ° Q t0 Jammu and Kashmir) Order, 

Synopsis 

1. Scops of the article. 

t r No ” 15 «• 

Qoremme ntot ifdi!!’Ao^loss" Z “° provisi<M in th, 

Act, 1935, corresponding to this article. 

wh IZT? T: H,ch is the w «< «■« - 

Government. 1 ° territorial waters in the Union 

2 . “Territorial waters”._See Art. 245, Note 15 (d). 

3. Fisheries, legislative power as tn n , T 

ns* % , L i“ 'zr 

the State *** 

within territorial waters. ° 6 aS regards fisheries 

property of the Union" ^^teTi^The^uX'^^A “ rGgardS 

territorial waters do not vest in the Tin' T f S ^ N ° TB 1 ’ 
the power of the State r „ • i 10n UtK er ^ ls a ' tide. Hence, 

territorial waters is not aff^nf 7 h* 5° legisIat ° ab ° Ut fisheries in 

Entry 32. 1 ted by this article read with List 1, 
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Things of value 
tying within 
t e r r i t o r i a 1 
waters to vest 
in tne Union. 


I- 1954 Mad 291 (301) (p r 18U4IR 1 

A -u.s. s. r. a. t Co. Zsui, 1/ ’ 11B 115531 Mvl «" d> m. 

-• ». M.d * Wl) M 3 

ttt ts: a I, sttri- r! -ts 

«boQt/i s r wriw in territorial water. urZ 1 , »"“* L ' el,l *'" r * “ i"eakl, 

on tho principle laid down in Attorn,, r 2 ’ Entfy 21, Wl11 not be affe oted, 

Attorney-General for the Province, of OntZ^ 1 f Z IZ D ° minion °f Canada v. 

Cas700at p. 709, making a diBtinotiof bet Sco/ia, (1898) 1898 App 

Und. Con. S.F. 89 “ Pr ° Pri6 ‘ ary ri8htS and le 
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(a) United 
States of 
America, 


POWER TO ACQUIRE PROPERTY 

298. (1) The executive power of the Union and 
of each State shall extend, subject to any law made 
by the appropriate Legislature, to the grant, sale, 
disposition or mortgage of any property held for the 
purposes of the Union or of such State, as the case 
may be, and to the purchase or acquisition of pro¬ 
perty for those purposes respectively, and to the 
making of contracts. 

(2) All property acquired for the purposes of the 
Union or of a State shall vest in the Union or in 
such State, as the case may be. 

Government of India Act, 1935 

For text of S. 175, which corresponded to Art. 298, see Note 1- 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, in 
Art. 298 reference to the State shall be construed as not including. 

reference to the State of Jammu and Kashmir_The Constitution 

(Application to Jammu and Kashmir) Order, 1954 (14-5-1954), 

Cognate Provision 

State-Meaning of, see Art. 264 (b). 

Synopsis 

1. Analogous law. 

(a) United States of America. 

(b) Australia. 

(c) Government of India Act, 1935. 

2. Scope. 

3. “Subject to any law made by the appropriate Legislature’'. 

4. Contract. 

5. Vesting of the property. 

1. Analogous law. 

(a) United States of America. 

Article IV, S. 3(2) of the Constitution of the United States of 
America reads as follows: 

“The Congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States. 

jurisdiction — Note : - It is questionable whether this view would be 
under this Constitution in the face of the express provisions in List- I, n T J 
and List II, Entry 35 of £cb. Vil-These legislative entries have not been 
referred to in the judgment—But the legislat on in queotion was a P 
Constitution Provincial Act passed at a time when there was no privisio 

«orre3pouding to Art. 297.) 




POWER TO ACQUIRE PROPERTY 

(b) Australia. 

The Commonwealth of Australia Act (1900), S. 51, which euumer 

ates the matters on which the Parliament has power to make law 
contains tho following item : 


s 


(sxxi) the acquisition of property on just terms from any 

state or person for any purpose in respect of which the Parliament 
has power to make laws.” 

(c) Government of India Act, 1935 . 

Section 175, els. (l) and (2), provide as follows : 

“(1) The executive authority of the Federation and of a Province 
shall extend subject to any Act of the appropriate Legislature, to 
e grant sale, disposition or mortgage of any property vested in 
IPs Majes.y for the purposes of the Government of the Federation 
or of he Province, as the case may be, and to the purchase or 
acquisition of property on behalf of His Majesty for those purposes 
respectively, and to tho making of contracts: 

of Jr V ' ded tb r ^ ^ ° r buildiDg US6d as an residence 

of the Governor. General or a Governor shall not be sold, nor any 

hange made ,n the purposes for which it is being used, except 

wit the concurrence, in his discretion, of the Governor-General 
or the Governor, as the case may be. 

(2) All property acquired for the purposes of the Federation or 

o a Province or of the exercise of the functions of the Crown in 

i s relations w>th Indian States, as the case may be, shall vest in 
His Majesty for those purposes.” 

It will be seen that the Proviso to cl. (l) of the above section has 
not been retained in the present article. 

, \ f C0 ^ e ' U Q( k r Art. 73 the executive power of the Union 
ends to all matters with respect to which Parliament has power to 

extendTo S aU A ”' 162 p0wer ° f a State *hall 

Surcan°mLT 3 : 3 ^ ^ ^ ^ 

This article specifies some of the powers which the executive has. 

writTp 611 RT ' ° 3, Note 6> tbo SCO P 0 of executive power under a 

”, ° DS ‘ U 1011 mu3t be s P elt out from the Constitution itself 
1 though the executive power is not limited to carrying out cf tho laws’ 

niade by the Legislature. This article is one of the provisions in tho 
onstitut.on which expressly confers certain powers on the executive. 

prooeHv TZ * "" P ° W6r ° f squiring or disposing of 

P y and that of entering into contracts. The article impliedly 
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(c) Government 
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1935. 
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POWER TO ACQUIRE PROPERTY 

confers also the power of doing anything which is incidental to the 
management of the property held by the Government. 1 

3. “Subject to any law made by the appropriate Legis¬ 
lature.” —As seen in Art. 53, Note 6, although executive power is 
not confined to merely carrying out the behests of the Legislature, 
and legislative sanction is not necessary in each and every case of the 
exercise of the executive power, yet the power must not be exercised 
so as to encroach on the rights of any person unless there is a valid 
law of the Legislature to support the action of the executive. Thus, 
the power of acquisition of property under this article will include 
the power of compulsory acquisition of property. But this power will 
have to be exercised subject to the provisions of the Constitution as, 
for instance, Art. 31. Hence, a valid law of the Legislature is a 
necessary condition precedent to the compulsory acquisition of any 
person’s property by the State. One of the essential conditions of the 
validity of such a law will be the competence of the particular Legis¬ 
lature, which has made the law, to legislate on the subject. 1 

See also the undermentioned case. 2 

Article 298 — Note 2 

1. 1956 Pepsu 3 (6) (Pr 9) [(S) AIR V 43 C 2], People's Bus Service v. State . 
(State can do transport business on commercial basis without legislative 
sanction—See also Art. 53 N. 6, Art. 26(6 N. 3 and Art. 239 N. 3.) 

[See 1951 All 257 (Prs. 44, 48) [A I R V 38 C 51] : I L R (1951) 1 All 269 (FB), 
Motilal v. Uttar Pradesh Govt. (Per Malik C. — In a written constitution 
the executive power must be such power as is given to the Executive or is 
implied, ancillary or inherent. It must include all powers that may be needed 
to carry into effect the aims and objects of the Constitution. It must mean 
more than merely executing the laws. As incidental to the ordinary functions 
of Government or merely as a trade or a business venture, the State has a 
right to hold and manage its own property and carry on such trade or business 
as a citizen has the right to carry on, so long as such activity does not 
encroach upon the rights of others or is not contrary to law— Note : — The 
question in this case was whether the State Government could engage in trade 
or business e. g. running a motor transport service, in the absence of an 
express legislative provision authorising it to do so—It was held by the 
majority of the Full Bench (Agarwala J. dissenting) that the State had such 
power—See for fuller disoussion Art. 53, Note 6.)] 

Article 298 — Note 3 

1. 1954 S C 251 (252, 253) (Pr 7) [A I R V 41 C 56] : 1954 S C R 779 (SC), 
Rajahmundry Electric Supply Corporation Ltd. v. State of Andhra . (Madras 
Electricity Supply Undertakings (Acquisition) Act (1949) held to be ultra vires — 
AIR 1951 Mad 979, Reversed.) 

2. 1956 Assam 23 (30) (Pr 18) [A I R V 43 C 12] (DB), Barada Kanta v. State . 
(Under an arrangement between a State Government and a certain firm for the 
distribution of salt when its supply was controlled, the firm was bound to keep 
on hand a specified quantity of salt. When salt was decontrolled the firm had 
about 5000 maunds in stock according to this arrangement and suffered a loss 
of about Rs. 9,000 due to fall in price on account of decontrol. The firm Bued 
the State Government for recovery of this loss. Held that assuming that the 



POWER TO ACQUIRE PROPERTY 

4. Contract -This article expressly empowers the Executive 

to enter into contracts. This power must be exercised subject to the 
provisions of Art. 299. 

5. Vesting of the property. _ Under cl. (2), the property 

acquired is to vest in the Union or the State, according as the 

purposes for which it is acquired are those of the Union or of the 
State. 1 

Property, which is merely requisitioned, does not vest in requisi¬ 
tioning Government. 2 


299. (1) All contracts made in the exercise of 
the executive power of the Union or of a State shall 
be expressed to be made by the President, or by 
the Governor or the Rajpramukh of the State, as 
the case may be, and all such contracts and all 
assurances of property made in the exercise of that 
power shall be executed on behalf of the President 
or the Governor or the Rajpramukh by such persons 
and in such manner as he may direct or authorise. 

(2) Neither the President nor the Governor nor 
the Rajpramukh shall be personally liable in respect 
of any contract or assurance made or executed for 
the purposes ot this Constitution, or for the purposes 
of any enactment relating to the Government of 
India heretofore in force, nor shall any person 

arrangement was enforceable as a contract, the liability of the Government was 
only contractual and such an agreement between the parties could not control 
the statutory powers of the Government relating to removing control over 
controlled commodities. While decontrolling salt, Government acted under a 
different capacity and not as a party to the alleged contract. The power to 
control and decontrol vesting in it by the statute could be exercised at any time 
untrammelled by the conditions of any arrangement between it and other 
parties. The plaint.£F t therefore, could not claim any damages by reason of the 
fact that Government had decontrolled the salt.) 

Art cle 298 _ Note 5 

1. See 19d 2 Mad 835 (837) (P r 7) [A I R V 39] : I L R (1953) Mad 543 (DB), 
Veerappa v. Stale of Madras. (Under Government of India Act, 1935, S. 175 
(2) the property was to vest in His Majesty for the purpose of the Federation 
or t e Province A provision in an Act that the property 6hall vest in the 

lovince will not make the whole Act ultra vires but the property will vest in 
His Majesty for the purpose of the Province.) 

2. 1919 Cal 312 (313) (Pr 5) [A I R V 36 C 101] (DB), Calcutta Corporation v. 
Governors of St. Thomas School . 
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Contracts. 



Article 299 
Note 1 (a) 


<a) Government 
of India Act, 
1915 (as amend¬ 
ed in 1919) 


CONTRACTS 


making or executing any such contract or assurance 
on behalf of any of them be personally liable in 
respect thereof. 

Government of India Act, 1935 
For text of S. 175, els. (3) and (4), which corresponded to 
Art. 299, see Note 1. 


Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, in 
Art. 299 reference to the State shall be construed as not including 
reference to the State of Jammu and Kashmir — The Constitution 
(Application to Jammu and Kashmir) Order, 1954 (14-5-1954). 


Cognate Provisions 

Rajpramukh—Meaning of, see Art. 366 (2l). 

State—Meaning of, see Art. 264 (b). 

“As he may direct or authorise”—For execution on behalf of the President 
of certain contracts and assurances of property made in the exercise of the 
executive powers of the Union, see Ministry of Law Notification No. S. R 0. 215 
dated 9-2.1952, published in the Gazette of India, 1952, Part II Sec. 3, page 182, 


Synopsis 


1. Analogous law. 

(a) Government of India Act, 

1915 (as amended in 
1919). 

(b) Government of India Act, 

1935. 

2. Scope and applicability of the 

article. 

3. Contract must be expressed t:be 

made by the President, etc. 

4. Contract must be executed by 

proper authority. 

5. Oral contracts. 

6. Formal document whetherneces- 

sary. 

7. Contract by correspondence_ 

Validity—See Note 6. 


8. Non-compliance with article — 

Effect. 

9. Relief under section 65, Con¬ 

tract Act. 

10. Relief under Contract Act, S. 70. 

11. Ratification. 

12. Collusion. 

13. 4 All contracts.” 

14. Contracts made in the exercise 

of executive power. 

15. Contracts of service. 

16. Personal liability of the Presi¬ 

dent, Governor or Rajpramukh. 

17. Personal immunity of public 

servant. 


1. Analogous law 

(a) Government cf India Act, 1915 (as amended in 1919). 

“ 30 (l). — The Governor-General in Council and any Local 
Government may, on behalf and in the name of the Secretary of 
State in Council, and subject to such provisions or restrictions as 
the Secretary of State in Council, with the concurrence of a 
majority of votes at a meeting of the Council of India, prescribes, 
sell and dispose of any real or personal estate whatsover in British 
India, within the limits of their respective Governments, for the 
time being vested in His Majesty for the purposes of the Government 
of India, or raise money on any such real or personal estate by 
way of mortgage, or otherwise and make propor assurances for 



CONTRACTS 


any of those purposes, and purchase or acquire any property in 
British India within the said respective limits, and make any 
contract for the purposes of this Act. 

(la) * * * * 

(2) Every assurance and contract made for the purposes of 
sub-s. (l) of this section shall be executed by such person and in 
such manner as the Governor-General in Council by resolution 
directs or authorises, and if so executed may be enforced by or 
against the Secretary of State in Council for the time being. 

(3) * * * * „ 

(b) Government of India Act, 1935. 

179 (3). — Subject to the provisions of this Act with respect 

to the Federal Railway authority, all contracts made in the exercise 

of the executive authority of the Federation or of a Province shall 

bo expressed to be made by the Governor-General, or by the 

Governor of the Province, as the case may be, and all such 

contracts and all assurances of property made in the exercise of that 

authority shall be executed on behalf of the Governor-General or 

Governor by such persons and in such manner as he may direct or 
authorise. 
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(b) Government 

of India Act, 
1935 


(4)—Neither the Governor-General, nor the Governor of a 
Province, nor the Secretary of State shall be personally liable in 
respect of any contract or assurance made or executed for the 
purposes of this Act, or for the purposes of the Government of 
India Act or of any Act repealed thereby, nor shall any person 
making or executing any such contract or assurance on behalf of 
any of them be personally liable in respect thereof.” 


2. Scope and applicability of the article._Article 298 

declares that the executive power of the Union and of the States 
shall extend to the transferring of public property, the acquisition of 
property for the Government and the making of contracts. This 
article provides as to the manner in which the assurances of property 
and contracts may be made on behalf of the Government. An 
assurance is something which operates as a transfer of property. 1 
Thus, this article provides for the manner in which the contracts and 
the transfers of property, referred to in Art. 298, may be effected on 

e a of the Central or the State Government, as the case may be. 

Clause (2) of the article provides that the President, Governor 

or Rajpramukh and the officers actually executing the contract or 

assurance on behalf of the Government, shall not be personally liable 
m respect thereof. 


Article 299 — Note 2 

1. (1896) 65 L J Ch 316 (320) : (1893) X Ch 468, In re Bay. (Per Kay L. J.) 
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CONTEACTS 

Aa regards the manner in which the contract or assurance of 

property must be made, the article prescribes the following five con- 
ditions: 

(i) Contracts must be expressed to be made by the President, 
Governor or Rajpramukh, as the case may be. 

(“) Contract9 and assurances must be executed, which necessarily 
implies that they must be in writing and that oral contracts 
and oral transfers of property will not be binding. 

(iii) The documents must be executed by the proper authorities, 

that is, by the proper officers who have been authorised by 

the rules made under the article to execute document on 
behalf of the Government. 

(iv) The document must be executed on behalf of the President, 
Governor or Rajpramukh, as the case may be. 

(v) The documents must be executed in such manner as may be 

required by the rules under the article. 

A distinction must be made between a breach of contract 

committed by Government and an illegality committed by Govern. 

ment. When the validity of a certain order passed by the Government 

is attacked as being contrary to law or statutory rules, and no remedy 

on the basis of breach of contract is sought, this article has no 
application. 3 

3. Contract must be expressed to be made by the 
President, etc.—The first essential for the validity of a contract by 
the Government under this article is that the contract must be 
expressed to be made by the President, the Governor or the 
Rajpramukh, as the case may be. 1 Under the corresponding S. 175 (3) 
of the Government of India Act, 1935, also, it was necessary that 
the contracts on behalf of the Government must be expressed to be 
made by the Governor-General or the Governor, as the case may be. 2 

2. See 1952 Assam 76 (78) (Pr 14) [AIR V 39 G 42], Keshab Prosad v. G. K. 

G, F, Society Ltd . (Settlement of fishery in favour of appellant —Cancellation 

of — Appeal against, under Assam Land Revenue Manual, R. 190_Appellant 

not asking for any remedy on basis of breach of contract — Appeal confined to 
validity of order of cancellation of settlement—Art. 299 has no application and 
is no bar to the appellant’s contention.) 

Article 299 — Note 3 

1. 1955 Assam 86 (80) [(S) AIR V 42 C 19] (DB), Dliarmeswar Kalita v. Union 
of India . 

195 N U C (Cal) 505 [AIR V 42] (DB), Union of India v. Ramnagina Singh • 

2. 1954 All 393 (397, 414) (Prs. 16 & 99) [AIR V 41 C 169] : ILR 11954) 1 All 
5S2 (DB), Drij Lai Suri v. State of Uttar Pradesh. 

(’47) 51 Cal W N 753 (754), Province of Bengal v. S . L, Puri . (Contract pur¬ 
porting to be by “Government of Bengal" not valid.) 



CONTRACTS 


Under S. 30 of the Government of India Act, 1915-1919 
contract by the Government was required to be made on behalf of 
and in the name of the Secretary of State in Council. 3 

Part 0 States are under the administrative control of the 

St a t deD ( , AliT ' 239) ’ So “^tracts concerning the affairs of a Part C 
State will have to be expressed as made by the President and will 

tct °or b :;z:: d by 3uch persons and iu such —- * - 

4. Contract must be executed by proper authority _ It j 3 
cessary for the validity of contracts and assurances made on behalf 
- thoGovernment that they must bo executed by the proper 

the nro 3 ° n Jr half ° f th ° Governmeut - 1 The question as to who is 
proper authority to execute a contract or assurance on behalf 

of the Government must bo determined in accordance with the 

ppropriate notification issued by the President, the Governor or the 

fxr, 1 ? m th r behalf - As to ° ,w ° f do^t. 

the P n t '"'I C ° ntraCt3 aDd aSSUrances ot Property on behalf of 

2 5 P ri8f ’ pT W l { o° f Iu,lia ’ 1952 - Part H * Secli ™ 3, S. It. 0. 

pp. 162—215, dated 9-2-1052. 

contra'ct^ln 1 ] C ° ntraCtS ‘ ~ The art icle expressly requires that 

contractsand^aurances of property must bo executed by a proper 

fmZx ;«iuu vastarj 81 r ■ 

' ’ l U V 2J J ,DB b Secretary of State v. Yadavjir. 

1 iQ-con./. i Article 299 — Note 4 

IS C) r? ' [(S) A1U V 12 C 73] : (1955) 2 S C R 43 : I L R 34 Pat 359 

ihou d , Ua [ aS ^ U,UOn ° f Indid ’ iHdd th,t tb ® contract in the oa=e 

E“ u : a I g tL e r CUted tb9 AdJUi0nal CUfcf £nS —■ ^ the 

Tzir 33 (41J (Pr 31) [(3) AIK V 42 C 9] (DB) - v. ^ 

1951 Mad 855 (856) fp r 4) r\m v 88 c gori mm n, , 

tr 

that the Sun/- t 7 ln Madr ' lS C ‘ ty '° r re ' idonce of Police OtTicer-IIeld 
oiUiUt S:* "(S’ 1 ° fP ° liCe had "“*>«' We on behalf of 

bj the Inspector. Gene r raUf n poli“" 0t ^ ^ C ° U ' d ^ ^ ° D,y 

VZ *$£ *<** v 3! c *«*».. 

was negotiate 1 hJ‘ ? corro? P®n^nce disclosed that the contract 

who of a u °— 1 s °- jDstuut - 

contract was a,so = 00 !^ ^™" ^ th * 

with the permission of the Hi T ,7 *‘ me ‘ W ° Par ‘ ie3 and thU Was dono 

the Government, nei.ber the Govl” ? T " b ° bad ‘' 6eU authori3ed 
into a contract with the 1 f 1 " rnment nor ‘be Director of Industries entered 

did not comply with S 175 ToT' ^ ^ theIetcre iuvalid - aa 

1930 T . 1 , r ■ GovcrnrI 'cnt of India Act, 1935.) 

/or L P p ]y o r' ■ 7 7 (DBb Secretar y °f stat * - S«ri» <£ Co. (Contract 

Of a depot Lau^'p n ° red mt ° between plaintiff and commanding officer 

depot latter held not authorised to enter into a contract.) 
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Article 299 contracts 

Note 5 

Pt. 1 authority. This necessarily implies that oral contracts and oral 

conveyances of property will not be binding on the Government. 1 
But an oral agreement will not be void in toto. It will be capable of 
ratification. 2, (See Note 11.) 

6. F ormal document whether necessary. — The question 

has arisen whether a formal document is necessary to create a 
contract by the Government or whether such contract can be spelt 
cut from the correspondence between the parties. 1 Under the 
Government of India Act, 1915, S. 30, there was no provision that 
the contract must be expresed to be by the Secretary of State in 
Council. But in the Government of India Act, 1935, S. 175 (3), it is 
specifically provided that the contract must be expressed to be by the 
Governor-General or the Governor, as the case may be. Under cl. (1) 
of this article also, it is specifically provided that the contract must 
be expressed to be by the President, the Governor or the Rajpramukli 

as the case may oe. 

Under the Government of India Act, 1915, there was a conflict 
of decisions as to whether a formal document was necessary. In 
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1. 1955 Assam 8G (90) (Pr 14) [(S) AIR V 42 C 19] (D B), Dharmesicar Kalita 

v. Union of India. 

1953 Trav-Co 145 (154) (Pr IP) [AIR V 40 C 50] : I L It (1952) Trav-Co 9G0 (DB), 
Joseph P. J. v. Assistant Eziise Comm ssioners, ErnoJcuIam. 

1952 Pat 393 (40*) iPra. 54, 55) [AIR V 31] (DB), Dalmia Jain and Co. Ltd. v. 

Kaly^npore Lime R'orfe.s Ltd. 

1941 All 37? (383, 384) [AIR V 23] (D B), Devi Prasad Shri Krishna Prasad 
Ltd. v. Secretary of State . 

19*28 Cal 74 (82) (AIR V 15], Kessoram Poddar & Co. v. Secy, of State. 

[See 1927 Rang 14 (18) [AIR V 14] (DB), Secretary of State v. Chettyar Firm » 
(Section 30, Govt, of India Act, 1915, clearly contemplates that transfers should 
bo made by written instrument. Where there is no execution of a contract by 
an officer (1 ly authorised by Government it is not binding on or enforceable 

against Government.) 

2. 1955 N U C (Cal) 4439 [AIR V 42], Jagu Singh v. Shaulcat Ah. (Payment of 
rent month after month will be ratification of agreement to take cn lease.) 
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1. 1934 Bom 277 (2SS, 289) [AIR V 21], Municipal Corporation , Bonhayv. 
Secy of State. 

[See 1954 SC 1*35 (168) [AIR V 41 C 33] : 1954 SCR 958 (S C), Kalyanpur 
Lime Works v. Stale of Bihar. (Case under S. 30 of the Government of India 
Act, 1915—The Supreme Court observed that the first question posea by the 
section was “whe her the contract was ts be executed by a formal document 
or whether it could be spelt out from the correspondence in which the nego- 
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Municipal Corporation, Bombay v. Secretary of State, 2 it was held 

that S. 30 of the Government of India Act, 1915, contemplated a 

formal deed or instrument in which the contract was set out as 

being on behalf of and in the name of the Secretary of State in 
Council. Mirza J., observed as follows : 

“Section 30, Government of India Act, does not expressly lay 
down that the contract is to be by a formal document. But the 
provision in this section requiring the contract to bo not only on 
behalf but also in the name of the Secretary of State in Council 
seems to me to make it necessary that the contract should be 
evidenced by a formal document in the nature of an indenture or 
deed to which the Secretary of State in Council is made a party 
and not merely by correspondence.” 

In Sankara Mining Syndicate v. Secretary of State 3 the Madras 

High Court also expressed the view that a formal deed was necessary 
to create a contract by the Government. 

But an opposite view was expressed by the Bombay High Court 
m Secretary of Slate v. Bhagivandas.* But at the same time, it was 
pointed out in that case that the correspondence out of which the 
contract was sought to be made out must clearly show that the 
correspondence was carried on behalf of and in the name of the 
Secretary of State and that the contract as finally concluded by 
correspondence was executed by a person authorised by a resolution 
m that behalf. Beaumont, C. J., also pointed out the difficulty that 
would be generally felt in showing that the contract complied with 
the provisions of S. 30. He obsorved as follows : 


Whether a formal contract is necessary is a more doubtful 
question. No doubt the direction in sub-section (2) of S. 30 that 
the contract must be executed by the proper officer rather suggests 
n formal contract. The expression “executed” is not a very 
appropriate term to apply .;o the process of signing letters. In any 
case I apprehend that if parties rely on a contract to be spelt out 
of a series of letters, it would generally be very difficult to show 
t lat the contract complied with S. 30, Government of Iudia Act, 
juu o )v ioii^ly ia a case to which that section applies the parties 
woiild be wise in having a formal document inter partes. I do not 


2 See also IMS I Jo ui 19 (21) [AIR V 2:!] (DB). .Per Broomfield J. -"It is clear 

in or (,i to ind the Secretary o( State by a contract there must bo a d^eii 
executed on 1 is beh-.M „nd in bis name by the proper authority”.) 

• > UaJ 7-19 >7j 2) [AIR V 25] (Dll). (Mining leise by Government_ No 

ia eime executed an i signed on behalf of Government a 3 prescribed under 

lu'es framed under S. 30 (21, Govt, of India Act, 1915 _ Held, that there was 
enforci able contract against Government.) 

4. 1938 Bom 168 (170, 171) [AIR V 25] (DB). 
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wish, however, to bind myself to the proposition that in no case 
can a contract comply with S. 30 unless it takes the form of a 
contract inter partes. It is possible that a contract in the form of 
letters, complying with the provisions of S. 30 and signed by the 
proper officer would be a contract complying with the terms of the 

Act” 

A similar view, namely, that a contract on behalf of the 
Government need not be incorporated in a formal deed or under seal 
and that it may be gathered from correspondence, was also expressed 
by the Allahabad High Court in Devi Prasad v. Secretary of State. i 
The Allahabad High Court observed as follows: 

A good deal of Government business is being done in the 
form of tenders and acceptance of tenders in which, till a very 
late stage, formal deeds are not drawn up. However much desirable 
it may be to have a formal deed with regard to all the agreements 
made by the Government, we are not prepared to hold, as a 
matter of law, that an agreement evidenced by tenders and 
acceptance of tenders or an agreement evidenced by correspondence 
or other documents of informal nature, though fully established 
by evidence, must fail and be said to offend the terms of S. 30, 
Government of India Act. In our opinion, it is a sufficient 
compliance with the terms S. 30 if the agreement is expressed in 
writing, and this writing may comprise of a series of letters or a 
series of informal documents.” 

At the same time, the Allahabad High Court pointed out the 
desirability of having a formal document and in this connection 
observed as follows : 

It will be in the public interest and desirable from every 
point of view if the Government Officers, after an agreement is 
reached, take the precaution of preparing a memorandum 
signed by both parties, setting out the terms which are reached. 
The practice of leaving the agreement in the form of correspondence 
and tenders in anticipation of a formal deed to be executed later 
on is irregular and has nothing to recommend. The proper 
procedure should be that, after an agreement is reached a 
memorandum of the agreement should be contemporaneously 
prepared and signed by the parties as evidence of the agreement 
to be followed later on by a formal document drawn up by a 
Government conveyancer, but we do not think whatever may be 
said from the point of view of expediency and public interest— 
that ’the law requires that contemporaneously with an oral 
agreement a document should also be prepared or signed, and it 

5. 1941 All 377 (383, 384, 385) [AIB Y 28] (DB). 
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IS permissible to record the agreement, arrived at orally, later on 
by correspondence.” 

It has been seen above that there is a difference in the language 

between S. 30 (2) of the Government of India Act, 1915 and S 175 (3) 

of the Government of India Act, 1935. The provisions of this article 

are similar to those of the Government of India Act of 1935 in this 
respect. 


But the conflict of views as to whether a formal deed is neeessarj 
to create a contract by Government or whether such a contract can 
be contained in the correspondence exchanged between the parties 
still continues. The Assam High Court seems inclined to the view 
that a formal deed is necessary. 8 That High Court has pointed out 
that the language of S. 30 (2) of the Government of India Act, 1915 
left room for the view that a formal deed was not necessary for a 
contract by the Government, but that the change in the language of 

175 (3) of the Government of India Act, 1935, pointed to the need 
of a formal deed. But the Madras High Court has held that where 
he Government takes up the lease of building of a private person, a 
formal document of lease is not necessary as evidence of tenancy 
of the Government and that the lease can be inferred from 
correspondence, in which case, however, there should be a 
communication signed by an officer with due authority. 7 


In the undermentioned case, 8 the Calcutta High Court held that 
a lease of Government property was neither a contract nor an 
assurance and was thus outside S. 175 (3) of the Government of 
India Act, 103o, and the rules made thereunder. 


But in spite of the above conflict of views, it is clear that 
assuming that a formal deed is not necessary and that a contract 
may e inferred from the correspondence, the contract must show 
ex facie that it has been entered into by or on behalf of the 
Government and the mere fact that in actual fact it has been 
authorised by the proper authority is not enough. 0 In this connection 


Union cTlnir ^ ^ ^ ^ AIR V 42 C 19] (DB b Dharmeswar Kalita v 


“ s sr 11 [iib t 38 ° 2861 <db >- - **«*- 

fzzfi [i “ v 33 o:861:1 l b ii85,) 2 

[ f"f” 1855 S .”° K ‘ n 4,99 [AIR V 42], Jggu Singh v. M. Shauhat Ali. 

a agreemen y or on behalf of Government is not void and can be ratified 
— ayment of rent month after month is sufficient ratification.)] 

oflndiT™ ^ <90) [(S) AIB V 42 C 19] (DB) * Dharmeswar Kalita r. Union 


mi Mad 855 (856) [AIR V 39 C 2961 fD 
Police, Madras. 
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the observations of Beaumont C. J. of the Bombay High Court 
quoted above may be also recalled. 

Further, it is to be noted that the contract is required under 
cl. (l) to be executed by such persons and in such manner as the 
President, Governor or Rajpramukh may direct or authorise. Hence, 
where the rules under the clause require a formal deed of contract, 
such formal deed will be essential for the validity of the contract. 10 

7. Contract by correspondence—Validity. - See Note 6. 


8. Non-compliance with article — Effect. _Under tho 

Evidence Act, S. 91, where a contract is required by law to be 
reduced to the form of a document, the contract can only be proved 
by producing the document and not otherwise. This rule applies 
also to Government contracts. Hence, as such contracts are required 
to be in the form of a document drawn up in accordance with the 
provisions of this article, a contract with the Government can only 
be proved by producing the document. 1 

Tho provisions of this article are mandatory and not merely 
directory. Hence, if the contract with the Government is not in the 
form required under this article, it will not be binding on either party, 
so that the contract can be enforced neither against the Government 2 


I960 Mad 194 (i 95) (Pr 7) [AIR V 37 0 83] (DB), Perumal Mudaliar v. Province 
of Madras. 

10. 1954 S G 165 (168) [AIR V 41 C 33] : 1954 SCR 958 (3 C), Kalyanpur 
Lime Works v. State of Bihar. (Case under S. 30, Government of India Act, 
1915—See the observations in this case at p. 163 of the A. I. R. There Their 
Lordships spec ally draw attention to the fact that there was no particular 
manner prescrioed by the Governor-Geneial as to how the coutraet was to be 
executed. Their Lordships then proceed to state that the first question that 
arises “in this connection* is whether a formal document was necessary or 
whether the oontract could be spelt out from the correspondence.)] 
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1. 1952 Pat 333 (403) [AIR V 39] (OB), Dalmia & Co. v. Kalyanpore Lime 
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2. 1854 S C 236 (243) (Pr 40) [AIR V 41 C 53] : 1954 S O R 817 (S O), 

Chatturbhuj Vithaldas v. Moreshwar Par a shram. 

1955 S C 168 1 476) [(8) AIR V 42 C 78] : (1955) 2 S C R 48: ILR 34 Pac 359 (SC), 
Thawai das v. Union of India. 

1955 Assam 86 (90) [(B) AIR V 42 C U] (DB), Dharmeswar Kalita v. Union of 
India . 

1955 Assam 33 (41) (Pr 31) [(S) AIR Y 42 C 9] (DC), N. Purkayastha y. Union 


of India. 

1955 Madh B 188 (Pr 9) [(S) AIR V 42 C 59] (DB), Satya Prahash ▼. 
Commissioner , Land Reforms and Jagirs. (The existence of a legal right is the 
foundation of the exercise ol the jurisdiction under Art. 226. AIR 19 y * ^ 0 1*2 
(bC) ; AIR 1953 S C 210 (SC and AIR 1950 Madh B 46, Bel. on —Where the 


petitioners claim to enlorce a right to certain forest areas and to the manufac¬ 
tured material (charcoal and kattha) under contracts between them and the 
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nor by the Government. 8 

There is no difference in the legal position on this question 

between the effect of this article and the corresponding provisions of 

the Government of India Acts of 1915 and 1935. Thus, in Kessoram 

JPoddar and Co. v. Secretary of Stat^ which was a case relating to 

8 30 of the Government of India Act, 1915, the Calcutta High Court 
observed as follows : 

.... While there is no magic in a written contract, it is a 
safeguard which has been laid down by the statute for the 
protection of the public revenues. When, therefore, a statute lays 
down certain mandatory provisions in regard to the framing of 
contracts between the Secretary of State and a private individual, 
it is no answer to say that because the provisions were ignored on 
particular occasions and payments were made on contracts which 
were not in conformity with the statute, that should be taken as a 
precedent which will be binding upon the Secretary of State in 
every case. In my judgment, contracts to be binding upon the 


State authority (the D. F. 0 ) and the contracts admittedly do cot comply with 

the requirements of Art. 299 (1), the contracts being unenfoimade, the 

petitioners have no legal right to work the forest areas and to t:.e manufactured 

material, which can be emonnd by any dire.lion or writ under Art. 223. 

The piovisiona of Art. 299 (l) are mandatory and if a contract on LehtUf of the 

Government does not satisfy the requirements of that article, the contract is 

not binding on the Government and ie unenfoiceable against it : AIR 1954 SC 230 

(SC) ; A1U 19o2 Cal 300 Rnd (S) AIR 1955 Assam 86, Rd. od; Attorney General 

for Prince , / Wales v. Cullom , (1910) 2 K B 193 and Robertson v. Minister of 
Pensions, (19-39) 1 K B 2*7, Listing.) 

1955 N U C ( al) 506 LA 1 H V 42] iDB) Union of India v. Ram Nagina Sinah 
1954 All 393 (397) (Pr 16) [AIU V 41 C 169) : ILK (1954) 1 AH 582 (OB) BrijL 
y. State of Uttar Pradesh. J 

1953 Cal 319 (320) (Pr 6) [AIB V 40 C 111], Subodh Rangan v. N. A. O'Callaghan. 

1952 Cal 306 (309) (Pr 19) [AIB V 39 G 8u], Ram Nagina Singh v. Governor- 
General in Council. 

5 » l , C<l1 W . N 7 '? 3 (754) (DB) ’ Eenubala Dutta v. Corporation of Calcutta. 

1941 Al! 377 (383) [AIB V 2SJ (DB), Devi Prasad Sri Krishna Prasad Ltd. v. 
Secretary of State. 

1937 Bom 449 (45,) [AIR V 21] (DB), Knshnaji NUkant v. Secretary of State 
1930 Lab 364 (368) [.UR V 17] (DP), Secretary of Sifter. Sarin 

1928 Cal 74 (82) [AIR V Id], Kessoram Poddar d£ Co. v. Secretary of State. 

3. 1965 Assam 33 (45) [(S) AIR V 42 C 9] (DB), N. Purkayastha v. Union of 
India J 

1954 All 393 (397 414) (Prs 16. 99) [AIR V 41 C 169]: ILF, (1954)1 All CS2 (DB) 
Brxjlal v. State < f Uttar Pradesh. 

1951 Afad 85, • ,656) [A I B V 88 0 296] (DB). Bhashyarn Iyengar v. Superinten- 
aent of Police, Special Branch, C . I. D. 

1950 Mad 194 (Pr 7) [AIB V 37 C 83] (DB)! Perumal v. Madras Province. 

; Ca ! 74 (82) [A ' K V 1C] - (Case UDd « S. 29 (5) of the Government of India 

Act, 19150 
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Secretary of State, must be made in strict conformity with the 

provisions laid down in the statute. If they are not so made, they 
are not valid as against him.” 

The principle applicable in such cases was laid down in 
Young v. Mayor of Royal Leamington Spa . 5 6 In that case the 
statute provided that every contract made by an urban authority 
and exceeding in value or amount £ 50 must be in writing and 
under seal. It was held that the provision was obligatory and not 
merely directory and a contract not under seal as required by a 
statute was held to be bad and unenforceable. Lord Bramwell 
observed as follows in course of his judgment in the case : 

“ The Legislature has made provisions for the protection of 
rate payers, share-holders, and others, who must act through the 
agency of a representative body, by requiring the observance of 
certain solemnities and formalities which involve deliberation and 
reflection. That is the importance of the seal. It is idle to say 
there is no magic in a wafer. It continually happens that 
carelessness and indifference on the one side, and the greed of 

gain on the other, cause a disregard of these safeguards, and 
improvident engagements are entered into.” 

The view set forth above has received the endorsement of the 
Supreme Court which has also recognised the principle that a contract 
which is not in conformity with the requirements of this article is 
not enforceable against the Government." Thus, in Thawardas v. 
Union of India , 7 8 the Supreme Court observed as follows : 

It is well settled that Governments can only be bound by 
contracts that are entered into in a particular way and which are 
signed by the proper authorities.” 

So also in Chatturbhuj Vithaldas Jasani v. Moreswar Parash- 
ramf the Supreme Court observed as follows : 

We feel that some reasonable meaning must be attached to 
Art. 299 (l). We do not think the provisions were inserted for 
the sake of mere form. X\ e feel they are there to safeguard 
Government against unauthorised contracts.” 

5. (1883) 8 App Cas 517 (527, 528) : 52 L J Q B 713. 

6. 1955 S C 468 (476) [(S) AIR V 42 0 78] : (1956) 2 S C R 48 : ILR 34 Pat 359 
(S C), Thawardas v. Union of India. 

1954 S C 236 (243) [AIR V 41 C 53]: 1954 S C R 817 (SC), Chatturbhuj Vithaldas 
v. Moreshwar'Parashram. 

7. 1955 S C 468 (476) (Pr 25) [(S) A I R Y 42 C 78] : (1955) 2 S C R 48 : ILR 34 
Pat 359 (SC). (Contract for supply of brioks — Signature by Executive Engineer 

instead of by Additional Chief Engineer_Contract held not binding on 

Government.) 

8. 1954 S C 236 (248) [AIR V 41 C 53] : 1954 S C R 817 (SC). 
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The Supreme Court held in the case that a contract which did 

not conform to the provisions of this article could not be enforced 
against Government. 


In this connection, reference may be made to the provisions of 
Aets. 77 and 166. Under Art. 77 all executive action of the 
Government of India shall be expressed to be taken in the name of 
the President. It is also provided in the article that orders and other 
instruments made and executed in the name of the President shall 
be authenticated in such manner as may be specified in rules to be 
made by the President and that the validity of an order or instrument 
which is so authenticated shall not be called in question on the 
ground that it is not an order or instrument made or executed by 
the President. A similar provision is contained in Art. 166 as 
regards the executive action of the Government of a State. 


, ^There were similar provisions in the Government of India Act, 

1935, also, concerning the form of Government orders. In J K 

Gas Plant Manufacturing Co. v. Emperor 0 it was held by the" 

Federal Court that the provisions of Sen. IX, S. 40 (1), Government 

of India Act, 1935, corresponding to Art. 77, were only directory 

and not mandatory and that merely because an order by the 

Governor-General was not expressed to be made by the Governor- 

General, it would not be invalid. A similar view as to the effect of 

Art. 166 was taken by the Supreme Court in Dattatraga Moresh-war 
v. State of Bombay} 0 

In Chatturbhuj Vithaldas Jasani v. Moreshwar 11 the Supreme 

Court considered the applicability of the above rulings to the 

interpretation of this article and held that there was a vital 

distinction in the provisions which were in question therein and the 

provisions of this article and that the above rulings are, therefore, 

not applicable to the interpretation of this article. In this connection 
the bupreme Court observed as follows : 

None of these provisions is quite the same as Art. 299 For 
example, in Art. 166, as also in S. 40 (l). Government of India 
Act, 1935, there is a clause which says that ‘orders’ and ‘instru¬ 
ments and other proceedings’ ‘made’ and ‘expressed’ in the name 
o he Governor or Governor-General in Council and authenticated 
in the manner prescribed shall not be called in question on the 
ground that it is not an ‘order’ or ‘instrument’, etc., ‘made’ or 
executed’ by the Governor or Governor-Gene ral in Council. 

9 48 c‘J ° V 0] : 1947 F 0 H 141 •' ILk (19i7) 

p , ^ * (Ureter though purporting to be made by “Central 

lO mTfn ’ “7 b ° he,d t0 be made b * the Governor-Genera! in CounciT) 

955 (SC). S ° 181 188) ^ 18) [A 1 R V 39 J : 1952 S C R 612 : 1952 Cri L Jour 

"• 1954 S C 236 < 243 ) [AIR V 41 C 53] : 1954 S C R 817 (S C). 
l.Ind. Con. S.F. 70. 
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It was held that the provisions had to be read as a whole 
and when that was done it became evident that the intention of 
the Legislature and the Constitution was to dispense with proof 
of the due making’ and ’execution* when the form prescribed was 
followed but not to invalidate orders and instruments otherwise 
valid. Article 299(1) does not contain a similar clause, so we are 
unable to apply the same reasoning here.” 

(See also Art. 166, Note 4 for a consideration of the question 
whether the provisions of that article are directory or mandatory.) 

Although the Supreme Court has held the provisions of this 
article to be mandatory and not directory, the effect of the article, 
according to the Supreme Court, is only to make a contract, which 
is not in conformity therewith, unenforceable against the Government 
but not to make the contract void . 

The view of the Supreme Court, as expressed in Chatturbhuj 
Vithaldas Jasanis case , 12 is that in such cases S. 230(3) of the 
Contract Act would apply and the contract, although not in the 
proper form as required by this article, may be enforced against the 
particular officer who has actually entered into the contract on behalf 
of the Government. On this reasonings the Supreme Court held in 
the above case that such a contract is not void in the sense of its- 
being a mere nullity. Hence, it was held by the Supreme Court that 
a person who had such a contract with the Government would come 
under the disqualification mentioned in S. 7, cl. (d) of the Representa¬ 
tion of the People Act and would, therefore, be incompetent to stand 
as a candidate for election to the State Legislature. The Supreme 
Court observed as follows in this connection : 

“In our opinion, this is a type of contract to which S. 230 (3), 
Contract Act, would apply. -This view obviates the inconvenience 
and injustice to innocent persons which the Federal Court felt in 
J. K. Gas Plant Manufacturing Co. Ltd. v. Emperor and at 
the same time protects Government. We feel that some reasonable 
meaning must be attached to Art. 299 (l). We do not think the 
provisions were inserted for the sake of mere form. We feel they 
are there to safeguard Government against unauthorised contracts. 

If in fact a contract is unauthorised or in excess of authority it is 
right that Government should be safeguarded. 

“On the other hand, an officer entering into a contract on 
behalf of Government can always safeguard himself by having 
recourse to the proper form. In between is a large class of contracts, 

12. 1954 S C 236 (243) (Pra 40, 41) [AIR V 41 C 53] : 1954 S 0 R 817 (SC), 
Chatturbhaj Vithaldas v. Moreshwar Parashram . 

13. 1947 F C 38 (41, 42) [A I R V 34 C 10] : 1947 F C R 141 : I L R (1947) Bom 
713 : 48 Cri L Jour 686 (FC). 
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probably by far the greatest in numbers, which, though authorised, 

are for one reason or other not in proper form. It is only right 

that an innocent contracting party should not suffer because of 

this and if there is no other defect or objection, we have no doubt 

Government will always accept the responsibility. If not, its 

interests are safeguarded as we think the Constitution intended 
that they should be. 

“In the present case, there can be no doubt that the Chairman 
of the Board Administration acted on behalf of the Union Govern¬ 
ment and his authority to contract in that capacity was not ques¬ 
tioned. There can equally be no doubt that both sides acted in the 
belief and on the assumption, which was also the fact, that the 
goods were intended for Government purposes, namely, amenities 
for the troops. The only flaw is that the contracts were not in 
proper form and so, because of this purely technical defect, the 
principal could not have been sued. But that is just the kind of 
case that S. 230(3), Contract Act, is designed to meet. 

“It would, in our opinion, be disastrous to hold that the hundreds 
of Government officers who have daily to enter into a variety of 
contracts, often of a petty nature, and sometimes in an emergency, 
cannot contract orally or through correspondence and that every 
potty contract must be effected by a ponderous legal document 
couched in a particular form. It may be that Government will not 
be bound by the contract in that case, but that is a very different 
thing from saying that the contracts as such are void and of no 
effect. It only means that the principal cannot be sued; but we 
take it there would be nothing to prevent ratification, especially 
if that was for the benefit of Government. 

“There is authority for the view that when a Government 
officer acts in excess of authority Government is bound if it ratifies 
the excess: See Collector of Masulipatam v. Cavaltj Venkata 
Narrainappah}* We accordingly hold that the contracts in question 
here are not void simply because the Union Government could not 
have been sued on them by reason of Art. 299 (l). 

Now S. 7 (d), Representation of the People Act, does not 
require that the contracts at which it strikes should be enforceable 
against the Government; all it requires is that the contracts should 

bo for tho supply of goods to the Government. The contracts in 
question are just that and so are hit by the section. 

The purpose of the Act is to maintain the purity of the 
egislatures and to avoid a conflict between duty and interest. It 
— is obvious that the tempt ation to place interest before duty is just 
14. (1861) 8 Moo Ind App 529 (554) (P0). " ~ -- 


Article 299 
Note 8 
Pt. 14 



Article 299 
Note 8 
Pt. 15 


CONTRACTS 

as great when there is likely to be some difficulty in recovering the 
money from Government (for example, if Government were to 
choose not to ratify the contracts) as when there is none.” 

In the above case, the Supreme Court did not refer to cl. (2) of 

this article under which the officer making the contract on behalf 

of the Government is not personally liable on the contract. This 

provision must be taken to refer to cases in which the contract is in 

conformity with the requirements of this article and hence enforceable 

against the Government. Taken in that sense, the provision will 

only be an enactment of the principle contained in S. 230 of the 
Contract Act. 

The Supreme Court, as stated already, has held that where a 
contract on behalf of the Government is not in the required form 
under this article, the officer who has entered into the contract on 
behalf of the Government would be personally liable on the contract 
under S. 230 (3) of the Contract Act. This also means that such 
officer would be entitled to enforce the contract personally under 
S. 230 of the Contract Act, although the Government would not be 
entitled to enforce it, as seen already. The decision of the Supreme 
Court in Chatturbhuj Vithaldas’s case 15 cannot be regarded as 
implying that a contract which does not conform to the prescribed 
requirements is enforceable by the Government, although it is not 
enforceable against the Government. 

It must be noted that in Chatturbhuj Vithaldas’s case, 15 the 
authority of the officer contracting on behalf of the Government was 
not questioned, and the only flaw in the contract was as to its form. 

It is conceived that where the officer is not authorised to contract on 
behalf of the Government, the ruling of the Supreme Court would 
not apply and that the contract must be held to be void so far as the 
Government is concerned. 17 (See also Note 9.) 

Moreover, it would seem that the observations of the Supreme 
Court in Chatturbhuj Vithaldas s case 18 should be taken to mean 
only that a contract which is not in accordance with the prescribed 
form is not an absolute nullity for all purposes. 15 As to whether 

15 . 1954 S C 236 (243) [AIR V 41 C 53] : 1954 SCR 817 ,(SC), Chatturbhuj 
Vithaldas v. Moreshwar Parashram. 

16 . 1954 S C 236 (243) [AIR V 41 C 53] : 1954 SCR 817 (SC), Chatturbhuj 
Vithaldas v. Moreshwar Parashram. 

17. 1955 Assam 33 (42) (Pr 34) [(S) AIR V 42 C 9] (DB), N. Purkayastha v. 

Union of India. (In such a case the contract would be ‘void* within the 

meaning of S. 65 of the Contract Act and relief under that section may be given 
in proper cases.) 

18 . 1954 S C 236 (243) [AIR V 41 C 53] : 1954 S C R 817 (SO), Chatturbhuj 
Vithaldas v. Moreshwar Parashram. 

19 . 1955 Assam 86 (95) (Pr 30) [(S) A I R V 42 C 19] (DB), Dharmeshwar v. 
Union of India. (See the observations of Ram Labhaja J., at para 30 
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such a contract is Void’ within the meaning of S. 65 of the Contract 
Act, see Note 9. 

In this connection, it may also be pointed out that under 
Contract Act, S. 2 (g), “an agreement not enforceable by law is said 
to be void.” The Supreme Court’s decision that the agreement was 

not enforceable against the Government, therefore, clearly means 

that the agreement is “void" within the meaning of the Contract 

Act. Mhen the Supreme Court said that the Contract was not Void’ 

it is obvious that the Supreme Court was not using the term Void’ 
in the sense defined in the Contract Act. 

Where a contract on behalf of the Government does not conform 
to the requirements of this article, it cannot be validated on the 
ground of its being in accordance with the usual practice in regard to 
Government contracts with respect to the matter in question. 20 

Where the cause of action against the Government in respect of 
a certain Government order is based not on breach of contract but 
on the illegality of the Government order complained against 
non-compliance with the requirements of this article in regard to a 
contract by the Government relating to the same matter, is no 
answer to the claim against the Government. 21 

Where in a suit based on a contract with the Government the 
plea that the contract is not in conformity with the requirements of 
is article is not taken in the trial Court, a party may be precluded 
from taking the point in appeal where it d epends upon evidence. 23 

lt i ri g B^S d rc D 236° f (3C, e - S Tr 6 t C ° U f ^ CkattUrbhuj VUhaldas 

nullities.”) ' ’ Ihe contracts not regarded as utter 

2 UnTononnZa H S ] ^ ^ A 1 R V C 9] (D B), N. Purkayastha v. 

as to co^rfeLn de P arture from Buies is reo answer to objection 

i petency of an olhcer to make commitment on behalf of the Government 

cannot I S ™ bmitt,n « estimate3 for sanction after commencement of work 
concerno-l *" W “‘ ° f C ° mpete ^ ° r 

Ta™'T [afthafi * C °' V ‘ Sec ^ °f State • (« is 

occasions and ^ beCaUSe the P r °™ions were ignored on particular 

with the statute "tT t T^i ° D CJntraots which wer “ not in conformity 
upon the Secretary of StalTn 0*^“)“ “ ****** WhiCh "" ^ 

2 i;iX 2 u,r<nfi a) u 1 14) [AIK V 39 C ^ Keshab v. G. K. C. F. 

BevenL jtnuaf a ^ *“ aPP6al Uader R ‘ 190 o£ Assam Land 

favour of M ii K an ° rJer ° f can cellation of settlement of fishery in 

ZZ L PP , r e aPPelUnt has DOt as a of fact asked for any 

the v [ vt ° f I 1 " exeeutlve contract’ but the appeal is confined only to 

J ;‘ Ui ', y ° f the ,° r ^ 6r0f “lation of the settlement of the fishery with 

no aX;r.r d the 66ttlemeQt respondents, Art. 4ts 

General lnV ‘° f V*' 4) [A 1 R V ^ C 90], Print, * Co. v. Governor 

Council. (Appeal against order setting aside award-Objection to 
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9. Relief under section 65, Contract Act _Under S. 65 of 

the Contract Act, when an agreement is discovered to be void, any 
person, who has received an advantage 1 under such agreement, is 
bound to restore it or to make compensation for it to the person from 
whom he received it. The question ha3 been raised in some recent 
decisions as to whether this section will apply to cases in which a 
contract entered into on behalf of the Government is found to be 
unenforceable against the Government on the ground that it does not 
conform to the requirements of this article. The view expressed in 
these decisions is that relief under S. 65 of the Contract Act can be 
granted in such cases if the benefit under the Contract was received 
prior to the discovery of its invalidity. 2 


arbitration agreement on the basis that contract containing same did not 
comply with requirements of S. 175 (3), Government of India Act, cannot be 
raised in arguments for the first time : AIR 1954 S C 1G5 (S C), Eel. on.) 

[See 1954 S C 165 (163, 169) [AIR V 41 C 33]: 1954 S C R 958 (SC), Ealyanpur 
Lime Works v. State of Bihar. (Civil P. C. (1908), 0. 6, R. 8 and 0. 8, R. 2 
leave no doubt that the party denying merely the factum of the contract and 
not alleging its unenforceability in law must be held bound by the pleadings 
and precluded from raising the legality or validity of the contract — Held, 
that on the facts of the case the High Court was not justified in allowing the 
question to be raised at the time of the arguments when the plaintiff had 
had no opportunity to adduce evidence upon the question of fact whether the 
leases were signed on behalf of the Government.)] 

Article 299 — Note 9 

1. See 1956 Assam 23 (30) (Pr 18) [A I R V 43 C 12] (DB), Barada Kanta v. 
State. (Under arrangement between State Government and a firm for 
distribution of salt when its supply was controlled, the firm was bound to 
keep on hand a specified quantity of salt. When salt was decontrolled the 
firm had about 5000 maunds in stock according to this arrangement and 
suffered a loss of about Rs. 9,000 due to fall in price on account of decontrol. 
The firm sued the State Government for reoovery of the loss —Held, (assuming 
contract to be enforceable) that the power of decontrol which was a statutory 
power could be exercised at any time untrammelled by the contract, and so 
there was no breach of contract by State Government—Assuming that the 
contract was not enforceable, no relief under Contract Act, S. 65 could be 
claimed as the Government had not received any benefit under the contract.) 

2. 1955 Assam 86 (96) (Pr 32) [(S) AIR V 42 C 19] (DB), Dharmeshwar v. Union 
of India. 

1955 Assam 33 (42) (Pr 34) [(S) AIR V 42 C 9] (DB), N. Purkayastha v. Union 
of India. 

1955 N U 0 (Cal) 506 [AIRY 42] (DB), Union of India v. Eamnagina Singh. 
(Confirming on appeal AIR 1952 Cal 306.) 

1952 Cal 306 (313) (Prs 58, 59) [AIR V 39 C 80], Ram Nagina Singh v. Governor 
General in Council. (Where a contract for the supply of bricks entered into 
between the plaintiff and a Government Department was discovered to be void 
by reason of non-compliance with the statutory requirements of S. 175 (3), 
Government of India Act, 1935 and neither of the parties knew the agreement 
to be void and both the parties proceeded on the assumption that the agreement 
was valid and the goods were supplied and received under a misapprehension 
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The first point to be considered in connection with this question 
is whether in the face of the decision of the Supreme Court in 
Chatturbhuj Vithaldas Jasani v. JMoreshwar Parashrarrft it can be 
maintained that a contract, which is not in conformity with the 
requirements of this article, is “void” within the meaning of S. 65 of 
the Contract Act. This decision of the Supreme Court has been 
discussed in Note 8. It has been seen there that the Supreme Court 
has observed that a contract, which does not conform to the require¬ 
ments of this article, is not “void”; hence the question arises whether 
S. 65 of the Contract Act will apply to such cases in the face of the 
decision of the Supreme Court. 

The effect of the observations of the Supreme Court in 
Chatturbhuj Vithaldas s case 4 has been considered in Note 8 and it 
has been submitted that tli6 decision of the Supreme Court must be 
taken to lay down that a contract which does not conform to the 
requirements of this article is not an absolute nullity for all purposes 
but that, in spite of its unenforceability against the Government, its 
existence can be recognized for certain purposes, as, for instance, for 
the purpose of deciding whether a candidate for election to a Legis¬ 
lature, who holds such a contract with the Government for the 
6upply of goods to the Government, can be held to be disqualified 
within the meaning of S. 7 (d) of the Representation of the People 
Act. It has also been pointed out in Note 8 that in view of the 
definition of void agreement in S. 2 (g) of the Contract Act, the 
Supreme Court, which held that the contract was not enforceable 
against the Government, cannot have used the word “void” in the 
sense of the Contract Act, when it said that the contract was not 
void. The word void in S. 65 of the Contract Act must obviously 
be understood in the sense defined in S. 2 (g) of the Act. Hence, the 
admitted unenforceability of the contract would make it void for the 
purpose of S. 65, and the decision of the Supreme Court in 


as to the rights of the parties under the agreement it was held that S. 65, 

Contract Act, was applicable to the case and the plaintiff was entitled to receive 
compensation under that section.) 

[See also 1955 Manipur 49 (54) (Pr 18) [(S) AIR V 42 C 10], Rabindra Kumar 
v. I oiest Officer. (It is only right that an innocent contracting party should 
not suiter because a contract on behalf of the Government is entered into by 
an Officer of the Government and if there is no other defect or objection 
Government will always accept the responsibility : A I R 1954 8 C 23G (S C), 
l 1 oil.— Contract with forest department to cut trees in forest—Work done 
accordingly_iTd<i plea by Government that there was no formal contract on 
behalf of Government should not be accepted.)] 

3. 1954 S C 236 (243) [AIR V 41 C 53] : 1954 S C R 817 (8 C). 

4 . 1954 S C 236 (243) [AIR V 41 C 53] : 1954 S 0 R 817 (S C), Chatturbhuj 
Vithaldas v. Moreshwar Parashram . 
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Chatturbhuj Vithaldas's case? doe3 not seem to preclude such an 
interpretation of the section. 

The meaning and effect of the decision of the Supreme Court 
and its observations in Chatturbhuj Vithaldas's case 6 were explained 
by the Assam High Court in Dharmeswar v. Union of India. 7 In 
that case, Ram Labhaya, J., observed as follows, while explaining the 
decision of the Supreme Court : 

“When a contract is found to be unenforceable against the 
Government, it would be void within the meaning of S. 2 (g), 
Contract Act. An enforceable agreement is void. It therefore will 
have no effect and would therefore be void in law so far as the 
Government was concerned. The contracts were, however, not 
regarded as utter nullities as in their Lordships’ view the officers 
of the Government, who entered into the contract, could be sued 
under S. 230 (3). Clause (3) of S. 230 applies to cases where the 
principal, who is a party to the agreement, cannot be sued. 

“The agent, who may be sued under S. 230 (3), is not sued on 
the basis of the agreement alone. He is no party to the agreement. 
But by reason of his failure to enter into a contract in such a way 
that the disclosed principal would be bound by it, he can be 
proceeded against as a substitute for the principal on the footing 
of the agreement. The liability is more statutory than contractual, 
though the agreement could form a substantial part of the cause 
of action when an agent is sued under S. 230 (3). It was for this 
reason that the contracts were not described as utter nullities. 
But it does not follow from it that the contracts were not void 
against the Union as being unenforceable. 

“The conclusion arrived at by their Lordships therefore cannot 
be utilized for taking away the present case out of the ambit of 
S. G5, Contract Act. It must be observed that their Lordships were 
not at all considering the question whether S. 65 is applicable if 
the agreement is found to be unenforceable against the Union or 
any State Government. The decision, therefore, is no authority on 
the question which is now before us.” 

Another question which has arisen in connection with the 
applicability of S. 65 of the Contract Act to contracts which are 
held unenforceable against the Government for non-compliance with 
the requirement of this article is whether the principle of the decision 
of the Privy Council in Mohori Bibee v. Dharmodas Ghose 8 will 

5. 3 954 S C 236 [AIR V 41 C 53] : 1954 S C R 817 (SC), Chatturbhuj Vithaldas 
v. Moreshwar Parashram. 

6. 1954 3 C 236 [AIR V 41 C 53] : 1954 S C R 817 (S3), Chatturbhuj Vithaldas 
v. Moreshivar Parashram. 

7. 1955 Assam 86 (94) (Pr 32) [(S) AIR V 42 C 19] (DB). 

8 . (’03) ILR 30 Cal 539 (548) (PC). 



CONTRACTS 

come in the way of the granting of relief under S. 65 of the Contract 
Act m such cases. In Mohori Bibees case? it was held that a contract 

P lv a v r° r ,T ;° ld - Ifc Was argued before theh ' Lordships of the 
ivy Council that even though a contract by a minor was void the 

minor was bound under S. 65 of the Contract Act to restore the 

advantage received under the void contract. The contention did not 

prevail with their Lordships, who overruled it and observed that 

“it was sufficient to say that this section, like S. 64. starts 
rom the basis of there being an agreement or contract between 
competent parties and has no application to the case in which 
there never was and there could not have been a contract ” 

On this question also, it has been held that the principle laid 

down by the Privy Council in Mohan Btbee's case" is not applicable 

contracts with the Government which fail on account of non 

compliance with the required formalities, the reason being that in 

such cases the contract does not fail on account of the fact that the 

parties are not competent to contract but on account of certain 
collateral circumstances. 11 

It should also be noted that the granting of relief under S. 65 

of the Contract Act does not amount to an indirect contravention of 

the provisions of this article, inasmuch as relief under S. 65 is 

specifically granted on the basis that the contract is void and there 
is no attempt to enforce the contract as such. 13 

1(5 ^ T t0 th6 Plainti£f t0 pr0Ceed P^sonally 
a 0 ainst the Officer concerned under S. 230 (3) of the Contract Act is 

no ground for refusing relief under S. 65 of the Contract Act against 

he Government by way of restoration of the advantage received by 
it under the invalid contract. 13 ^ 

But 2' ° di °", y PteSU " P ‘ i0 ” is W th. law. 

a cU it U °, m “ y rCb "“" by specil ‘ 1 in 

a case lE it is proved as a fact that th. parties were „ nder , 
jaap prehenaon as to t h.irri e hts and did not know in fact that th. 

n. 1955 Assam 86 ( 95 ) ( Pr r ,’f Jrl ' ^ Dharmodas Ghose - 

(Confirming on appealVlH IJj c,qJJsf ^ ° f India V ’ Iiamna 3 lna Singh. 

12. 19o5 Assam 86 (94) [(S) A I R y 40 q 19l m ™ n , . 

India. (Restoration of advanta^ r f nn\ 1 1 B * Dnarmeshivar v • Union of 
the contract.) d does not amount to enforcement of 

T/Sr 33 "' r 39 > « S » (DC), 

30, M H). DHa„., hw „ 
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agreement which they had -entered into was void 'by reason of a 
statutory provision of which they had no knowledge or appreciation. 
In other words, in spite of the presumption of knowledge of law by 
every one, other facts can be taken into account in considering the 
question whether in fact the parties, at the time when they entered 
into the agreement, knew it to be void. 14 

Merely because the rates allowed to a party under a Government 
contract are excessive, it cannot be said that the contract is unlawful 
and for a fraudulent object and that, therefore, the unlawfulness of 
the contract was known to the party from the beginning and was 
not discovered subsequently. 15 

10. Relief under Contract Act, section 70—.Under S. 70 of 

the Contract Act, where a person lawfully does anything for another 
person or delivers anything to him not intending to do so gratuitously 
and such other person enjoys the benefit thereof, the latter is bound 
to make compensation to the former in respect of or to restore the 
thing so done or delivered. 

The question has arisen whether this section applies to contracts 
with the Government which are found to be unenforceable against 
the Government on account of non-compliance with the prescribed 
formalities. On this question, there is a difference of opinion. In 
Secretary of State v. Sarin and Co., 1 the Lahore High Court held 
that compensation under S. 70 of the Contract Act could be granted 
in such cases. But the Calcutta High Court has taken a different 
view in Union of India v. Bam Nagina Singh 2 and held that S. 70 
cannot apply to such cases. The reasoning of the Calcutta High Court 
is that S. 70 of the Contract Act does not apply where there has been 
a request by a party for the delivery of the thing or for the service 
for which compensation is claimed from him. According to the 
Calcutta High Court, where a thing is delivered or a service rendered 

in response to a request and there is no intention to deliver the thing 

- --.-- _ _ _ ———^ » 

14. 1952 Cal 306 (313) (Pr 58) [AIR V 39 C 80], Ram Nagina Singh v. Governor 
General in Council . 

15. 1955 Assam 33 (42, 43) [(S) AIR V 42 C 9] (D B), N. Purlcayastha v. Union 
of India. (AIR 1938 Bom 64, Distinguished —The principle of in pari delicto 
also is not applicable as the Union Government was no party to the fraud.) 

Article 209 — Note 10 

1. 1930 Lah 364 (370) [AIR V 17] (DB). (Where a contract for supply of grain 
was entered into between the plaintiff and the commanding officer of a depot 
on behalf of the Secretary of State but the contract was found to be invalid under 
S. 175 (2), Government India Act, 1935, a3 the commanding officer was not a person 
who was authorised to enter into contract on behalf of the Secretary of State, it 
was held that the Secretary of State was liable to make compensation to the 
plaintiff under S. 70, Contract Act, for the grain supplied by the plaintiff.) 

2 . (’55) 89 Cal L Jour 342 (362) (DB). (Reversing on appeal, on this point: AIR 
1952 Cal 806.) 
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or render the service gratuitously, an agreement would come into 
existence and S. 70 will not apply, because that section only contem¬ 
plates cases in which there is no agreement. Where the agreement 
fails and is found to be unenforceable due to non-compliance with 
certain legal requirements, the appropriate section to apply will be 
S. 65 of the Contract Act. 

11 . Ratification. — A contract, entered into by a Government 
officer on behalf of the Government, but without the requisite 
authority to do so, may be ratified by the Government and such 
subsequent ratification, when it is done in the proper form, will be 
sufficient to make the contract binding on the Government. 1 The 
principle has been long established that acts done by public servants 
in the name of the Government may be ratified by subsequent 
approval in the same way as private transactions. 2 The general 
principle involved is embodied in S. 196 of the Contract Act. 

The above principle of ratification will also apply to cases in 
which the contract as originally entered into on behalf of the Govern¬ 
ment is not in the proper form? Similarly, an oral contract on behalf 
of the Government is not void and is capable of ratification. 4 

12. Collusion. — Under S. 226 of the Contract Act, contracts 
entered into through an agent and obligations arising from acts done 
by an agent may be enforced in the same manner and will have the 
same legal consequonces as if the contracts had been entered into and 
the acts done by the principal in person. This principle is also appli¬ 
cable to contracts entered into by Government officers on behalf of 


Article 299 — Note 11 

1. 1954 S C 23G (243) (Pr 41) [Alii V 41 C 53] : 1954 S C R 817 (3C), Chatturbhuj 
Vithaldas v. Morcshwar Parashram. (In this case, the officer contracting had 
the authority to contract on behalf of the Government but the contract was not 
in the proper form — It was held that the contract could not be treated as an 
utter nullity and as non-edstent for the purpose of determining if a candidate 
for election to the Legislature who held such a contract wag disqualified under 
S. 7 (d) of the Representation of the People Act.) 

1955 Assam 33 (37) (Pr 14) [ (S; AIR V 42 C 9] (DB), N. Purkayastha v. Union 
of India. 

2. (18G1) 8 Moo Ind A rp 523 (554) (PC), Collector of Masulipatam v. Cavaly 
cnnatanarainapah. (‘‘The acts of a Government officer bind the Government 

only when he is acting in the discharge of a certain duty within the limits of 
is aufchoiity, or, if ho exceed that authority, when the Government, in fact 
or in law, directly, or by implication, ratifies the excess.”) 

(1859) 7 Moo Ind App 47G (540) (PC), Secretary of State v. Kamackee Boye. 

3. 1954 S C 236 (243) (Pr 41) [AIR V 41 C 53]: 1954 SCR 817 {SC),Chatturbhuj 

Vithaldas v. Moreshwar Parashram. (Contract could not be treated as a 
nullity.) 

4. 1955 NUC (Cal) 4499 [AIR V 42], Jagu Singh v. Shaukat AH. (Oral agree¬ 
ment to take house on lease is not void-Payment of rent for premises month 
aner month constitutes ratification—AIR 1954 SC 224 (SC), Bel. on.) 
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the Government, though no doubt subject to the provisions of this 

article. In this connection it may be recalled that the Supreme Court 

has held that S. 230 of the Contract Act is applicable to contracts 

made by Government officers on behalf of the Government, but not 

in conformity with the provisions of this article and hence not 
enforceable against the Government. 

Where the Government officer acts in fraud of the Government 
in entering into a contract with another person on behalf of the 
Government, and the latter acts in good faith and is not a party to 
the fraud, the Government will be bound by the contract if it is 
properly drawn up in accordance with this article and the Govern, 
ment officer is acting with the apparent scope of his authority. 1 
Where the person with whom the contract is made on behalf of the 
Government colludes with the Government Officer, who makes the 
contract, to defraud the Government, the Government will not be 

bound by the contract. But even in such cases, the contract will only 
be voidable by the Government and not void. 2 

13. “All contracts”. _ The article applies to “all contracts 
made in the exercise of executive power” of the Union or of a State. 
The article is not confined to purely executory contracts. 1 A letter of 
guarantee for performance of contract by another is also a contract 
which must conform to the prescribed formalities under this article. 2 

14. Contracts made in the exercise of executive power”._ 

A contract made by or on behalf of the Governor-General in carrying 
on a railway administration is made in the exercise of executive 
authority, so as to come within S. 175 (3) of the Government of 
India Act, 1935. 1 It is conceived that transactions which are entirely 
governed by statutes and stat utory rules will not come under this 

Article 299 — Note 12 

1. (1904) 2 K B 10 (22) : 73 L J K B 669, Hambro v. Burnand. 

2. 1955 Assam 33 (45, 46) [ (S) AIR V 42 C 9] (DB), N. PurJcayastha v. Union 
of India. 

<( See also Bowstead on Agency, Seventh Edition, 1934, p. 383 where it is said: 
“Every contract or act made or done by an agent under the influence of bribery, 

or (to the knowledge of the other party) in violation of his duty to his principal 
is voidable by the principal.” 

Article 299 — Note 13 

1. See 1952 Cal 443 (446) (Pr 35) [AIR V 39], Sriram Arjundas v. Governor - 
General in Council. 

2. 1955 NUC (Cal) 506 [AIR V 42] (DB\ Union of India v. Ramnagina Singli. 
(Letter of guarantee given to B by Military Garrison Engineer on behalf of 
Government, for performance of contract by A with B , muiit comply with 
S. 175 (3) of the Government India Act, 1935.) 

Article 299 — Note 14 

1. 1952 Cal 413 (446) (Pr 36) [AIR V 39], Srira?n Arjundas v. Governor-General 
in Council. 
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article though they may be of a commercial nature, or there 
may be an element of agreement involved. Thus, ordinary service 
arrangements under Government will not come under this article. 
(See Note 15). Similarly, ordinary dealings, with the State Railway, 
Post and Telegraph Office, etc., it is conceived, are not governed by 
this article and do not require a formal contract. Thus, when a 
person purchases a ticket for travelling on a Government railway, 
e rights and liabilities of the parties are a matter of statutory law 

and not contract and hence, it cannot be said that a document 
executed in the name of the President is necessary. 


to ? C Service - - There is a conflicfc of opinion as 

to whether this article applies to contracts of service under the 

Government. One view is that the words “all contracts” in 

the article must be given their natural meaning and will include 

contracts of service also, and that in the absence of a contract in the 

proper form as laid down in this article, a Government servant will 

not be entitled to enforce in a court of law any rights as such 

Government servant, including those conferred on Government 
sen ants by the Constitution under Art. 811 1 . The other view is that 
this article has no application to contracts of service of persons in the 

ZXT Pl TT fc ° f thG Gove ™ me ^ ‘o whom the provisions of 
RTS. 310 and 311 are intended to be applicable. 2 This view was 

expresse y Teja Singh, C. J., of the Pepsu High Court in E. S 

Bedi v. Government of Patiala 3 where he observed as follows : 

Lastly, it was urged by the learned counsel for the State 
that since appointment of the petitioner by the Government as a 
permanent Executive Engineer amounted to a contract it should 
ave been made in accordance with the provisions of Art 299 
and this not having been done the appointment cannot be 
recognised I am prepared to concede that when a Government 
oners a job to a person and the latter accepts it or when a person 

J ° b and the Governm ent agrees to appoint him on 
J ■ eie comes into existe nce a sort of agreement between 

1 nQ „ „ , Article 299 — Note 15 

banyan. ^ (Pt 6) [AIR V 40 0 Banjan v. X. A. O. 

iim Cal 335 (339) (Pr XO) [AIR V 41 C 112], Lakshmi Narain Gupta v. A. N. 

for damages for breach I/m Z’ ° f Siate V- Yadav 9 ir Dharamgir. (Suit 
contract in proper form by G a ove a r C nmentT mPl07meDt ^ ^ ° £ 

2. 1953 Pepsu milMWp! 5 ^r < Am > ’ Krishnaji Nilkanl v - Secy, of State. (Do.) 

** v. GZerZnt of ^It “ " " ° 8 ° ] = ILR < 1953 > 588 ' *• * 

3 ‘ 1953 PeP3U 186 (1 ") « tAIB V 40 0 80] : ILR (1953, Patiala 588. 
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CONTRACTS 

the Government on one hand and the person concerned on the 
other, but I am not convinced whether such an agreement would 
come within the purview of the term contract' used in Art. 299. 
The most important thing to note in this connection is that all 
persons employed by a State or the Union, except those appointed 
under cl. (2) of Art. 310, hold office during the pleasure of the 
President or the Governor, as the case may be, and not by virtue 
of any kind of contract. This is definitely laid down in cl. (l).... 
Then taking into consideration the fact that Art. 299 forms part 
of Part XII which relates to finance, property, contract and suits, 
I am inclined to think that the operation of Art. 299 is limited to 
contracts relating to property, etc., and in case of persons who 
join regular service of the Union or a State it is not necessary at 
all that they should enter into any kind of contract. The object of 
a contract is to regulate the mutual rights and duties of the parties 
and as regards persons who are in regular service of Union or a 
State their rights and duties are laid down in the Constitution and 
the rules of service framed by the Government under the powers 
given to them by the Constitution. ,, 

It is submitted that except where a person is employed under a 
special contract, persons in the regular services of the Government 
are not bound to enter into formal contracts which conform to the 
formalities laid down in this article, in order to be entitled to the 
rights and privileges of civil servants under the Government. In this 
connection, reference may also be made to the decision of the 
Supreme Court in Satischandra Anand v. Union of Indiaf in which 
it was held that Art. 311 of the Constitution was not applicable to a 
person who was employed under a special contract of service under 
the Government whose services are terminated by notice under one 
of the clauses of the contract. In Dicey’s The Law of the 
Constitution, 9th Edition 1952, p. 529, it is observed as follows: 
“It is indeed not certain how far service with the Crown can be 
regarded as contractual.” 

See also Note 14. 

16. Personal liability of the President, Governor or 
Rajpramukh. — Under cl. (2) of the article, the President, the 
Governor or the Rajpramukh, as the case may be, is granted immu¬ 
nity from personal liability in respect of Government contracts 
which are made in his name by public officers. Under Art. 361, the 
President, Governor or Rajpramukh of a State is granted immunity 
from personal liability for his official acts. The immunity of the 
President, Governor or Rajpramukh is purely personal and does not 


4 . 1953 S C 250 (251, 252) (Pra 7, 9) [AIR V 40 C 61] : 1953 S C R 655 (SC). 
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mean the immunity of the Government. Thus, even proceedings for Ptf l* 
contempt of Court can be taken against the Government . 1 

17. Personal immunity of public servant.—A public servant 
entering into a contract on behalf of the Government is not person¬ 
ally liable on the contract. This is expressly provided for under 
cl. (2). The general principle applicable to such cases is also enacted 
in S. 230 of the Contract Act, which provides that in the absence of 
any contract to that effect, an agent cannot personally enforce 
contract entered into by him on behalf of his principal nor is he 

personally bound by them. Under English law also, the position is 
the same . 1 

Where, however, the contract made by Government Officer on 
behalf of Government is found to be unenforceable against the 
Government on account of its not having been executed in the proper 
form, the Government Officer, who has executed the contract, will be 
personally liable under S. 230 (3) of the Contract Act. 2 


300 . (1) The Government of India may sue or 
be sued by the name of the Union of India and 
the Government of a State may sue or be sued by 
the name of the State and may, subject to any 
provisions which may be made by Act of Parliament 
or of the Legislature of such State enacted by virtue 
of powers conferred by this Constitution, sue or be 
sued in relation to their respective affairs in the like 
cases as the Dominion of India and the corresponding 
Provinces or the corresponding Indian States might 
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l 18 (521) (Pr 27) [AIR v 41 C 17 0 : M 33 Pat 603: 1904 Cri L Jou: 
\ ), State of Bihar v. Rani Sonabati. (State not immune from liability 

against it) 9 ' ^ P * f ° r diaobedience of or(ier of injunction passed 

Article 299 — Note 17 

ann Jn? 1 ? 177 (178) : " E R 1036 ’ Macbeath Haldimand. (An officer 

appomted by Government, giving orders in that capacity and under the authority 

unonV ° Vernmo “ t for supplie3 for the publio service, is not personaiiy liable 
upon tne contracts*) 

^aMIhf 6 ^ ASe ° Cy ’ 7th Edltl ~ n > W24, p. 385, where it is said: “No publio 
cent liable to be sued on any contract made by him on behalf of the Crown 

bis neTaonT y", “ ? ^ ag0Dt iS persona D «able where he expressly piedges 

Crown or GovernmenT.-> ^ C ° ntr&Ct3 ° therwise tban aa aQ a ^‘ ot the 

2 SS!: ZTI . 41 0 681! 1954 8 0 8 817 (8C) - 
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have sued or been sued if this Constitution had not 
been enacted. 

(2) If at the commencement of this Constitution— 

(a) any legal proceedings are pending to which 
the Dominion of India is a party, the 
Union of India shall be deemed to be 
substituted for the Dominion in those 
proceedings; and 

(b) any legal proceedings are pending to which 
a Province or an Indian State is a party, 
the corresponding State shall be deemed 
to be substituted for the Province or the 
Indian State in those proceedings. 

Government of India Act, 1935 

176. (l) The Federation may sue or be sued by the name of 
the Federation of India and a Provincial Government may sue or 
be sued by the name of the Province, and, without prejudice to the 
subsequent provisions of this chapter, may subject to any provisions 
which may be made by Act of the Federal or a Provincial Legislature 
enacted by virtue of powers conferred on that Legislature by this 
Act sue or be sued in relation to their respective affairs in the like 
cases as the Secretary of State in Council might have sued or been 
sued if this Act had not been passed." 

Jammu and Kashmir 

In its application to the State of Jammu and Kashmir, in 
Art. 300 references to the State or States shall be construed as not 
including references to the State of Jammu and Kashmir — The 
Constitution '(Application to Jammu and Kashmir) Order, 1954 
(14-5-1954). 

Cognate Provisions 

Cl. (1)—Corresponding Provinces—Interpretation of, see Art. 366 (7). 

Cl. (1)—Suits by or against Government-See S. 79 of the Civil Procedure 
Code, 1908. 

Cl. (2)—Commencement of this Constitution—Meaning of—This Constitution 
came into force on 26-1-1950—See Art. 394. 

Cl. (2)—Indian State—Interpretation of, see Art. 366 (15). 


SYNOPSIS 


1. Analogous law. 

(a) England. 

(b) Australian Constitution. 

(c) The position prior to the 

Constitution. See Note 3 (a). 

2, Scope, object and applicability 

of article. 


3. In what cases suit will lie 
against Government—General 
principles. 

(a) Test is whether similar suit 
would have lain against 
East India Company prior 
to 1858. 
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<b) Position of East India Com¬ 
pany : Its dual character 
as trading corporation and 
delegate of Eritish Crown. 

(c) Effect of above position. 

(d) Position of British Crown 

at time of Act of 1853. 

(e) Immunity of British Crown 

from being sued is not 
applicable to East India 

Company. 

0) Nature of cases in which 
East India Company could 
have been sued : Liability 
not confined to cases in 
which remedy by Petition 
of Right or otherwise 
would have ldin against 
British Crown. 

(g) Does liability extend to all 

cases in which a private 
person would be liable ? 

(h) Conf.ict of decisions : Ob¬ 

servations of Sir Barnes 
Peacock C. J. in P. d 0. 
Company's case . 

(i) Question in controversy, 

(j) Two broad groups of deci¬ 

sions. 

(k) First view : Government 

not liable to suit in 
regard to acts done in 
exercise of sovereign 
powers. 

(l) Second view : Except in 

case of Act of State, 
Government liable to be 
sued in all cases in which 
suit would lie against 
private persons. 

• < m ) Which is the true view : 
Question posed. 

(n) Effect of observations in 

P. d O. Company's case. 

(o) Whole question thrown 

open : Is the test of dis¬ 
tinction between acts of 
private nature and those 
done in exercise of powers 
which only Sovereign can 
exercise, correct ? 

<p) Test of distinction between 
acts of private nature and 
those of sovereign charac¬ 
ter not correct. 

l.Ind. Con. S.F. 71. 


(q) Cases discussed ; Secretary 
of State v. Kamachee Boye 
Sahaba. 

(r) F or ester v. Secretary of State . 

(s) Other decisions. 

(0 Times of peace and war : 
Different principles appli¬ 
cable. 

(u) Correctness of view sub¬ 

mitted, examined. 

(v) Moment's case explained. 

(w) Observations of Privy 

Council in Vcnkatarao v. 
Secretary of State. 

(x) Bogers v. Bajendro Dutt 

examined. 

(y) Observations of Privy 

Council in High Commis¬ 
sioner for India v. I. M. 
Ball , examined. 

(z) State of Bihar v. Abdul 

Majid. 

(za) Moodalay v. Morton. 

(zb) Resulting position on the 

authorities —Suits ex con¬ 
tractu. 

(zc) Suits based on tort. 

(zd) Difficulty of defining acts 

done in exercise of powers 
which only Sovereign or 
his agents can exercise. 

(ze) Illustrative examples to 

show difficulty of apply¬ 
ing test. 

(zf) Personal injury. 

(zg) Taxation matters. 

(zh) Jurisdiction and cause of 

action, distinction. 

(zi) Acts of public servants 

while exercising statutory 
authority. 

(zj) Summary of discussion. 

(zk) Conclusion. 

(zl) Power of Legislature to 

modify provisions of this 
article as to cases in 
which Government can 
sue or be sued — See 
Note 9. 

(zm) Part B States. 

4, Suits on contracts. 

5. Suits on tort. 

(a) General and introductory. 
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(b) Negligence of public ser¬ 

vants—Injury to persons 
cr property — Damages, 
suit for. 

(c) Money payable to plaintiff 

wrongly paid to another 
person. 

(d) Negligence of hospital 

employees—Child handed 
over to unknown person 
and not traceable. 

(e) Payment of money on 

forged cheque. 

ff) Less of property through 
negligence or fraud of 
Government servant. 

(g) Misappropriation by Gov¬ 
ernment manager. 

;n) Wrongful arrest and deten¬ 
tion by police.* 

(i) Wrongful conviction and 

sentence for imprison¬ 
ment. 

(j) Trespass to immovable pro¬ 

perty. 

oo Commandeering order. 

(1) Order closing labour depot, 
(m) Acts of public servants 
while exercising statutory 
authority. 

6. Act of State. 

7. Acts of Courts. 

8. Suit for injunction. 

9. Power of Leg slature to affect 

right conferred by this article. 

9a. Bar of suit. See Note 9. 

10. “Can sue or be «ued. M 


f 11. Form of suit. 

12. Misdescription of parties. 

13. Suits involving question of law 
as to interpretation of the 
Constitution. 

14. Intervention by Attorney-Gene¬ 
ral or Advocate-General. 

15. Writ proceedings. 

16. Contempt of Court- 

17. Proceedings pending at com¬ 
mencement of Constitution 
(cl. 2). 

18. Part B Slates. 

19. Personal exemption of President, 
Governor and Rajpramukh. 

20. State as juristic person. 

21. Crown when bound by statute. 

22. Royal prerogative. 

23. Emergency legislation ! aad 
sovereign authority. 

24. Duty of Executive to obey the 
law. 

25. Suit against State railway. 

26. Suit against municipality. 

27. Suits agarnst corporations. 

28. Liability of high officers of State 

for acts of sub rdinates. 

29. Personal liab.lity of public 

officers. 

30. Suit for damages against Govern¬ 

ment by dismissed Government 
servant for wrongful dismissal 
— See Article 310 and Notea . 
thereon. 

31. Notice. 

32. Local jurisdiction cf Courts. 

33. Suits by or against foreign 

States. 


1. Analogous law. 

(a) England. 

Before the passing of the Crown Proceedings Act in 1947 (10 & 11 
Geo. VI, c. 44), the normal rule of procedure, in regard to claims 
against the Crown in England, was not by suit, but by Petition of 
Bight and certain other special forms of procedure. The Crown Pro- 
ceedings Act, 1947 has introduced substantial changes both with regard 
to procedure as well as to substantive law. 1 (See Note 3.) 

In State of Bihar v. Abdul Majid, 2 the position under the 
Indian Law is compared with the position under the English 

Article 300 — Note 1 

1. Halsbury’s Laws of England (Third Edition), Vol 11, pp. 3, 4. 

2. 1954 S C 245 (250) [AIR Y 41 C 54] : 1954 S 0 R 736 (SC). 
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kw and also in Australia and other colonies. The comparative position 
is stated as follows : 

The rule of English law that the Crown cannot be sued by a 
civil servant for money or salary or for compensation has its origin 
in the feudal theory that the Crown cannot bo sued by its vassals 
or subjects in its own Courts. From this theory the Common Law 
lawyers in England deduced two rules, namely, (l) that the King can 
do no wrong, and (2) that as a matter of procedure no action can lie 
m the King’s Courts against the Crown: see Ridge’s Constitu 
tional Law, Eighth Edn., p. 295 and Fraser’s Constitutions 
Law, p. 164. The subject, in this situation, could only proceed by 
way of a Petition of Right which required the previous permission 
ot the Crown. Permission was given by a fiat justiiia issued by 
the Crown. It was not in practice refused to a petitioner who had 
any shadow of a claim, so that probably the disadvantages of this 
fonn of procedure were more theoretical than substantial. 

Petitions of Right and various other special forms of English 
procedure applicable exclusively to actions by and against” the 
Crown were abolished by the Crown Proceedings Act, 1947 which 
provides that in future claims against the Crown might be enforced 
as o right and without the fiat of His Majesty, and that they 

6 ° U d bQ enforceable by ordinary procedure in accordance with the 

rules of the High Court or the County Court as the case might be 

Arrears of salary were being actually recovered by the procedure of 

Petition of Right in England: see Bushy. R* Theie the judn 

ment resulted in favour of the suppliant. The claim was in respect 

of the amount of salary due to him as Master o the Court of 

Queen s Bench in Ireland : Robertson’s Ciyil Proceedings by or 
against the Crown, p. 338. 

In India, from the earliest times, the mode of procedure to 
proceed against the Crown has been laid down in the Code of Civil 
Proceaure and the procedure of Petition of Right was never adopted 

th, a i country, and the same seems to have been the rule in 
Australia and other Colonies.” 

(b) Australian Constitution. 

Section 56 of the Judiciary Act of 1903 relating to the Com 
monwealth of Australia, provides : 

Any person making any claim against the Commonwealth 
whether m contract or in tort, may in respect of the claim b ing a 
sui against the Commonwealth in the High Court or in the 
^S upreme Court of th e State in which the claim arose.- 

^’ (*69) 18G9 Time* New?, NJay 29. ~ " ~ 

4. Be° 1954 S C 215 (230; [A I It V 41 C 51] : 1954 S G R 
hihar v. Abdul Majid . 
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(c) The Pcsi- 
tion prior to the 
Constitution. 


Under the New South Wales Act, 39 Viet. No. 88, the Govern¬ 
ment of the Colony is liable to be sued in an action of tort as well as 
in contract. 

Thus, under the Australian Constitution, as under the Indian 
Constitution, the ordinary procedure of proceeding by a suit was 
followed in the case of claims against the Government and the 
peculiar English procedure of Petition of Right was not required. 

(c) The Position prior to the Constitution_See Note 3 (a). 

2. Scope, object and applicability of article. — This article 
deals with the subject of suits by or against the Government, Central 
and State. The article lays down: 

(a) That the Government (Central or State) can sue and be sued in 

a Court of law. 

(b) That such suit must be in the name of the Union or the State, 

as the case may be. 

(c) In what cases such suit will lie. (See Notes 3, 4, 5.) 

(d) That the provision as to (c) is subject to any enactment by the 

Parliament or State Legislature. 

(e) Procedure to be followed in legal proceedings by or against 

Government which were pending at the commencement of 

the Constitution. 

Thus the article not only lays down that a suit can be brought 
by or against the Government but also provides for the form of such 
suits and the matters in relation to which the suit may relate. 1 

In Venkata Rao v. Secretary of State? their Lordships of the 
Privy Council observed as follows with regard to S. 32 of the Govern, 
ment of India Act, 1919, 3 the material provisions of which were 
similar to those of this article: 


Article 300 — Note 2 

1. Compare 1950 S C 222 (248) (Pr 110) [AIR V 37 C 18] : 1950 S C R 621 (SC). 
Province of Bombay v. Khushaldas. (Makherjea J. — “The first part of the 
sub-section (S. 176 (1) of the Government of India Act, 1935) relates to parties 
and procedure and lays down io what form a suit is to be instituted against 
Government in respect to matters relating to the Federation or Provinces of 
India. The latter part enacts that subject to any statutory provisions that might 
be made suits would lie against the Provincial Government in the name of the 
Province and against the Federal Government in the name of the Feieration of 
India, in relation to their respective affairs where such suits would have lain 
against the Secretary of State in Council if the Act of 1935 had not been passed.) 

2. 1937 P C 31 (35) [AIR V 24] (PC). 

3. Section 32 of the Government of India Act of 1919, ran as follows : 

“(1) The Secretary of State in Council may sue and be sued by the name of 
the Secretary of State in Council as a body corporate. 

(2) Every person shall have the same remedies against the Secretary of State in 
Council as he might have had against the East India Company if the Government 
of India Act, 1858, and this Act had not been passed. 

( 8 ) 

(4) 
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‘As at present advised, their Lordships are not disposed to 
think that this section, which is a section relating to parties and 
procedure, has an effect to limit or bar the right of action of a 
person entitled to a right against the Government.” 

Whatever justification there may be for the above observations 
on the wording of S. 32(2) of the Government of India Act, 1919 
(reproduced in the foot-notes), in so far as the observations may be 
deemed to suggest that the section only deals with the parties and 
procedure and not with the substantive question of when the right 
of action will accrue, they are not applicable to either tho provisions 
of S. 176 of the Government of India Act, 1935, or those of this 
article, which, as already explained above, not only deal with procedure 
and form of action but also with the question of substantive law as 
to when a suit can be brought by or against the Government. 

The article contains a specific enactment that the Government 
can sue and be sued in the ordinary Courts of the land and declares 
in what cases such suit can be brought. Government is the political 
organization through which the sovereign will of the State finds 
expression and through which the State functions. A suit by a citizen 
against the Government is, thus, in substance, a suit against the State 
by its own citizen. 4 Sovereignty is an essential attribute of the State, 
which means that it is tho supremo and ultimate authority within 
its territory and that there is no other authority which its citizens 
may look for redress .f they have any grievance against it. Courts of 
law derive their existence, jurisdiction and authority from the State 
itself, and have, therefore, no jurisdiction over it and no authority to 
pronounce any binding adjudication against it except in so far as the 
State has consented to submit to their jurisdiction and abide by their 
decisions. This consent may be found in the constitution of the State 
itself or in the laws enacted by it or even in the executive orders 
issued by it. 6 Thus, the provisions of this article represent the 
consent of the State to submit to the jurisdiction of its own Courts 
when citizens make claims against it. 

Tho section not only deals with the suits by or against the 

Central Government but also with suits by or against State Govern, 
ments. 


\Z™ZZTp u IRV 37 07935ILB (1S51 > 1 Al1 - 

aoTfso^ run v « l Z ? 53] (DB) ' Union of Ind,a v - Ram Kamal - 
Government 0 / U . V ” ° ?9] : 1 L ^ 1 Ali 135 ’ *«- Oulam v. 

( 69) 5 Bom H C R (App) 1 ( 9 ), Peninsular <t Oriental Steam Navigation Co. 
v. Secretary of Stale for India. (Sir Barnes Peacock C. J.-U is an attribute 

^ 8 Unil r al law that 8 Ra,e *» sued in its own 

Htn C0Dsent — k° e Kent’s Commentary, 6ih Edn., Vol 1, 297 note- 

Story on the Constitution of the United States 2nd Edn„ p. 1675.) 
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3. In what cases suit will lie against Government_General 

principles. —Under this article, the Government of India ana the 
Government of a State may “sue or be sued in relation to their 
respective affairs in the like cases as the Dominion of India and the 
corresponding Provinces or the corresponding Indian States might 
have sued or been sued if this Constitution had not been enacted/’ 1 
The position immediately before the Constitution is to be gathered 
from S. 176 of the Government of India Act, 1935, which, as adapted 
and modified after the Indian Independence Act, 1947, provided that 
the, Dominion of India and the Provincial Government “may sue or 
be sued in relation to their respective affairs in the like cases a 3 the 
Secretary oi State in Council might have sued or been sued if the 
Government of India Act of 1935 had not been passed/’ Prior to the 
adaptation under the Indian Independence Act, the above section 
(S. 176) of the Government of India Act, 1935 used the word 
“Federation” instead of the words “Dominion of India.” 

The position prior to the Government of India Act, 1935, is to 
be gathered from the Government of India Act of 1915, as amended 
by the Act of 1919, S. 32 of which provided as follows : 

Every person shall have the same remedies against the 
Secretary of State in Council as he might have had against the 
East India Company if the Government of India Act, 1858, and 
this Act had not been passed.” 

The relevant provision under Government of India Act, 1858 
was S. 65 which provided as follows : 

The Secretary of State in Council shall and may sue and 
be sued as well iu-India as in England by the name of the Secretary 
of State in Council as a body corporate ; and all persons and bodies 
politic shall and may have and take the same suits, remedies and 
proceedings, legal and equitable, against the Secretary of State in 
Council of India as they could have done against the said Company; 
and the property and effects hereby vested in Her Majesty for 
the purposes of the Government of India, or acquired for the said 
purposes, shall be subject and liable to the same judgments and 
executions as they would, while vested in the said Company, have 
been liable to in respect of debts and liabilities lawfully contracted 
and incurred by the said Company.” 

Thus, this article relates back through the successive Government 
of India Acts, to the legal position immediately before the Act of 
1858. Hence, in order to determine whether a suit of a particular 

Article 300 — Note 3 

1. 1954 S C 680 (632, 683) [AIR V 41 C 155] (SC), BholaNath J. Thaker v. StaU 
of Saurasktra. 



SUITS AND PROCEEDINGS 

kind would lie against the Government it will have to bo seen 
whether the suit is of such a character as would have lain against 
the East India Company, prior to the Government of India Act 
of 1858. 2 

The reference in the context is to the character of the suit and 
not to the question whether under the law as it existed at the time 
there would have been a valid cause of action for a suit against the 
East India Company under similar circumstances. 3 

The next question that arises is as to what was the nature of 
the cases in which a suit would have lain against the East India 
-Company prior to the Government of India Act, 1858. For this 
purpose the position of the East India Company immediately before 
the passing of the Government of India Act, 1858, should be con¬ 
sidered. At that time, the East India Company was ojcupying a 
dual position. On the one hand, it was a trading corporation, but 
on the other, it had also, as a delegate of the British Crown, ruling 
powers over the territories acquired by the Company in India. 4 The 
Government of India Act, 1858 transferred to the British Crown the 
direct control and governance oi the Company’s territories in India. 
Till then the territories were vested in the East India Company in 
trust for the Crown of England. 5 In Secretary of State in Council 

of India v. Kamachee Boye Sahabaf Lord Kingsdown observed as 
follows: 

2. 1950 S C 222 (248) (Pr. 119) [AIR V 37 C 18]: 1950 S G R 621 (SC), Province 
of Bombay v. Khushaldas . (Mukherjea J.) 

1953 Assam 116 (119) (Prs 23 to 25) [AIR V 40 C 63] (DB), Union of India v. 
Ram Kamal . 

19.50 All v06 (207, 208) (Prs. 10, 11, 12) [AIR V 37 C 79] : ILR (1951) 1 All 135, 
Ram Gulam v. Government of U, P. 

C69) 5 Born H 0 R (App) I (G), Peninsular & Oriental Steam Navigation Co. v. 
Secretary of Slate for India . 

3. 193? P C 31 (3 j) [AIR V 24] (PC), Venkata Rao v. Secretary of State . 

1937 Rang 89 (95, 97) [AIR V 2i] (SB), Secretary of State v. J. G Maurice. 

4. (18.j 9) 7 Moo Ind App 476 (530, 53.) (PC), Secretary of State v. Kamachee 
Boye Sahaba. 

( 69) 5 Bom II C R (App) 1 (6), Peninsular and Oriental Steam Navigation Co. 
v. Secretary of State for India. 

(1839) 132 E R .105 (U09. 1110) :BLJCP 193, Gibson v. East IndiaCompany. 

5. 1950 8 C 222 (248) [a I R V 37 C 18] : 1950 SCR 621 (SC), Province of 
Bombay v. Rhushaldas . 

( 69) 5 Bom ti O R (App) l (5), Peninsular ond Oriental Steam Navigation 
Co. v. Secretary of State for India. 

[See 1954 Pat 513 (517, 518) [AIR V 41 C 174] : I L R 33 Pat 603 : 1954 Cri L 

Jour 1593 (DB), State of Bihar v. Sonzbati Kumar i . 

1953 Assam 116 (119) (Prs 23 to 25) [AIR V 40 C 53] (DB), Union of India t. 
Ram Kamal.] 

<*. (1859) 7 Moo Ind App 476 (530, 531) (PC). 
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The careful and able review of the several Charters and 

Acts of Parliament bearing upon the subject which they had the 

advantage of hearing at the Bar, has satisfied them that the law, 

as it stood in the year 1839, is accurately stated in the following 

passage in the judgment of Chief Justice Tindal in the case of 

Gibson -v. The East India Company 7 in which after referring to 

various legislative enactments he observes that from these it is 

manifest that the East India Company have been invested with 

powers and privileges of a twofold nature, perfectly distinct from 

each other ; namely, powers to carry on trade as merchants, and 

(subject only to the prerogative of the Crown, to be exercised by 

the Board of Commissioners for the affairs of India), power to 

acquire and retain and govern territory, to raise and maintain 

armed forces by sea and land, and to make peace or war with the 
Native powers of India. 

“ Th 0 subsequent Statute, 3rd and 4th Will IV, c. 85, in no 

degree diminishes an authority of the East India Company to 

exercise, on behalf of the Crown of Great Britain, and subject 

to the control thereby provided, these delegated powers of 
Sovereignty.” 

( c ) Effect o f The next question is,'what was the effect of this double character 

a ove position. 0 f the East India Company on its liability to be sued in a Court of 

law ? Did the fact that the Company was invested, as a delegate of 
the British Crown, with powers which are usually called sovereign 
powers carry with it the consequence that it was also entitled to the 
immunities of the British Crown in this respect ? 

(d) Position of In this connection, it is first necessary to consider the position 

at time of A^ct British Crown at the time when the Government of India Act, 

of 1858. 1858, was passed. Before the Crown Proceedings Act, 1947, was 

passed, the general rule of English law was that no proceeding, civil 
or criminal, was maintainable against the Sovereign, for, it was said, 
that the Courts, being the King’s own, would have no jurisdiction 
over him. In the Introduction to the Dicey’s Constitution , 8 the 
position is stated as follows : 

Neither against the Sovereign in respect of his personal acts, 
nor against the Crown as representing a legal conception, the 
sum-total of prerogatives and other powers and rights of Govern¬ 
ment, can an action lie or a prosecution be brought, save only in 
the few cases where Parliament has expressly so provided.” 

The following passage from Halsbuby’s Laws of England,® 

7. (1839) 132 E R 1105 : 8 L J C P 193. 

8 . Introduction to the Study of the Law of the Constitution, 9th Edition (19:2) 
(Introduction) cxlvii. 

9 . Halsbury's Laws of England, 3rd Edition (Simonds), Yol 11, page 3. 
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also may be quoted here to show the position of the Crown in 
England under the Common Law : 

Under the general rule at Common law no proceeding, civil 
or criminal, was maintainable against the Sovereign in person for, 
it was said, the Courts, being the King’s own, could have no juris¬ 
diction over him. The only methods by which, before the passing 
of the Crown Proceedings Act, 1947, redress might be sought 
against the Crown in the Courts were by way of petition of right 
which was dependent on the grant of the royal fiat; by suits 
against the Attorney-General for a declaration; or by actions 
against Ministers and Government department which had been 
incorporated or declared liable to suit by statute. The Crown 
enjoyed numerous immunities and privileges, in particular 

immunity from liability for damages for torts committed by 
Crown Servants.” 

As a result of the Crown Proceedings Act, 1947, the law in 
England as to proceedings against the Crown has undergone consi¬ 
derable change both as regards procedure and substantive matters. 
The Act has abolished (subject to certain exceptions) the special 
forms of procedure which previously governed civil proceedings by 
and against the Crown. The Act also (subject to certain exceptions) 
enables civil proceedings to bo taken against the Crown in the same 
circumstances as they can be taken against a subject. The principal 
alteration in substantive law brought about by the Act is in relation 
to the immunity of the Crown in tort. Previously by virtue of the 
legal fiction that the King can do no wrong, the Crown was not 
liable for damages for torts committed by the Crown or by servants 
of the Crown. Since that Act, the Crown is subject to liability in 
tort in respect of His Majesty’s Government in the United Kingdom 
to much the same extent, subject to certain limitations or savings, 

as that to which it would be subject if it were a private person of 
full age and capacity. 10 

But, as already stated, the question to be considered in connec¬ 
tion with the liability of the East India Company to be sued, 
immediately before the Government of India Act, 1858, relates to 
the position of the British Crown (from which the East India Com¬ 
pany had derived its powers of Government of Indian territories) 
at that time. Hence, the changes in the law made by the Crown 
Proceedings Act, 1947, are not material for the present discussion. 

The question, then, is to what extent the immunities and 
privileges of the British Ciown (as they existed immediately before 
the Government of India Act , 1858) in regard to legal proceedings 

10. Halsbury’s Lawa of England, 3rd Edition (Simonds), Yol 11, P. 4. 
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against the Crown, were applicable to the East India Company at 
that time. On this question, the very fact that S. 65 of the Govern¬ 
ment of India Act, 1853 expressly provides that all persons and 
bodies politic shall and may have and take the same suits, remedies 
and proceedings, legal and equitable, against the Secretary of State 
in Council of India as they could have done against the East India 
Company, necessarily indicates that in the opinion of the British 
Parliament, the immunity of the British Crown from the liability to 
be sued in its own Courts did not apply to the East India Company. 
It is also the established position on the authorities that the East 
India Company was not immune from the liability to be sued in its 
own Courts. 11 The object of S. 65 of the Government of India Act, 
1858 was this : Under that Act, the Government of India, which 
was previously vested in the East India Company, as a delegate of 
the British Crown, was transferred directly to the control of the 
Crown. As the British Crown was immune from suits by subjects 
but the East India Company till then had not been entitled to any 
such immunity, Section 65 of the Government of India Act, 1858 
enacted in effect that notwithstanding a transfer of control directly 
to the Crown, this must not make a difference to the rights of the 
subject to pursue his remedies against the Government. 12 

The next question is, what is the nature of the cases in which a 
suit would have lain against the East India Company. (As already 
stated, suits against the Government under this article would lie in 
cases of the same character.) The question that arises in this 
connection is whether the liability of the East India Company to be 
sued in its own Courts by a subject was limited to cases in which a 
remedy would have lain against the British Crown, by way of petition 
of right or otherwise. On this question, it is established that no 
such limitation applied and that a suit could lie against the East 
India Company even in cases in which the British Crown would not 
have been liable on a petition of right or otherwise. 13 This was 

11. (’89) 5 Bo n [ICR (Vpp) 1 (10), Peninsular d Oriental Steam Navigation 
Co. v. Secretary of State for India. 

12. (’69) 5 Bom H C I! (App) l (o), Peninsular d Oriental Steam Navigation Co. 
v. Secretary of State for India. (“A3 the Queen coaid not be sued as the East 
India Company could have been in her Court, it wa 3 necessary to provide for the 
mode of enforcing such liab Jities’’.) 

1950 S C 222 (248) (Pr 118; [AIR V 37 C 18] : 1950 S C R 621 (SO), Province of 
Bombay v. Khushaldas. 

(’13) ILR 40 Cal 391 (399) (PC), Secretary of State v. Moment. 

13. Sea (1887) 12 App Cas 643 (649, 6)0) : 56 L J P C 72, Farnell v. Bowman. 

( (1) Subjects in colonies not restrictel to aocions in cases in which there was 
a remedy by Petition of Right against the Crown (2) Dictum in Hettiheicage 
Siman Appu v. The Queen's Adrocate y (1884) 9 App Cas 571, that no suit 
would lie against G jvernment for torts should be treated as limited to the 
Ceylon Ordinances and not as a general proposition.) 
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delivering the judgment of the Supreme Court of Calcutta in Penin¬ 
sular and Oriental Steam Navigation Co. v. Secretary of State for 
India. 1 * In that case the question was about the liability of the 
Government for damages for the negligence of its servants. It was 
contended on behalf of the defendant that a State cannot be made 
liable for damages occasioned by the negligence of its officers or 
persons employed in its service. This proposition was conceded by 
Sir Barnes Peacock, C. J., who pointed out that it is an attribute of 
sovereignty and a universal law that a State cannot be sued in its 
own Courts without its consent. He further pointed out that the 
Crown in England could not be made liable for such damages either 
by petition of right or in any other manner. But he held that in 
determining the question whether the East India Company would 
under the circumstances have been liable to an action the general 
principles applicable to sovereigns and States and the reasoning 
deduced from the maxim of the English law that the King can do 
no wrong would have no force. He expressed his entire concurrence 
with the opinion expressed by Chief Justice Grey in the case of The 
Bank of Bengal v. The East India Company 15 that the fact of the 
Company s having been invested with poweis usually called sovereign 
poweis did not constitute them sovereigns. He concluded as follows 
(p. 14 of 5 Bom. II. C. B. (App.) 1) ; 


“We are of opinion that for accidents like this, if caused by 
the negligence of servants employed by Government, the East 
India Company would have been liable, both before and after the 
d and 4 William IV, c. 85, and that the same liability attaches to 
the Secretary of State in Council, who is liable to be sued for the 
purpose of obtaining satisfaction out of the revenues of India.” 

But this does not conclude the question as to the character of 

the cases in which a suit would have lain against the East India 

Company prior to 1853 and would, therefore, be now maintainable 

against the Government, under this article, for the question still 

arises whether the East India Company could have been sued in all 

cases in which under similar circumstances, a suit wmuld have lain 

against a private individual or whether there were any special 

limitations, in this respect which are not applicable to 6uits against 
private individuals. 


(g) Does liabU 
lity extend to all 
cases in which a 
private person 
would be liable? 


This question has given rise to a conflict of decisions. Taking dec^ns-^Oh! 
imo consideration the reasoning given in the several decisions, it servaticnsof Sir 
appears that the conflict jnainly arises out of certain observations of ? ar T ne . 8 P P ea Z°? 

Company* a 

case. 


14. (»p 9) 6 Bom HCR (App) 1 (10). 

15. Bignell Rep. p. 12. 
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Sir Barnes Peacock, 0. J., in Peninsular and Oriental Steam Navi¬ 
gation Co. v. Secretary of State for India.™ In that case, the plaintiff 
sued the Secretary of State for India for damages for negligence of 
certain persons employed under the Government and engaged in 
work connected with the repair of a steamer in the Government 
docks. It was contended on the part of the defendant that a State 
cannot be liable for damages occasioned by the negligence of its 
officers or of persons employed in its service. While this proposition 
was conceded by the Court, it was held that the principle was not 
applicable to the East India Company and therefore to the Secretary 
of State, inasmuch as the East India Company, although invested with 
powers usually called sovereign powers, was not thereby constituted 
sovereign. The Chief Justice then proceeded to explain how the 
East India Company even as a body entrusted with the government 
of the Country had to engage in undertakings partaking more of the 
character of private business than affairs of State. His Lordship drew 
a distinction between acts of the Government which were of a sovereign 
character and those which were in the nature of private business 
although performed in the exercise of a governmental function. His 
Lordship held that the latter class of acts were clearly acts in respect 
of which the Government could be sued in the same way as private 
individuals. On this reasoning, his Lordship held that the negligence 
of the Government servants, in respect of which the damages were 
claimed in the particular case, was committed in the course of a 
transaction in the nature of private business and so, the suit against 
the Secretary of State was maintainable. In this connection his 
Lordship observed as follows : 

We are. ... of opinion that the East India Company were 
not sovereigns, and, therefore, could not claim all the exemptions of 
a sovereign; and that they were not the public servants of Govern¬ 
ment, and, therefore, did not fall under the purview of the case 3 
with regard to the liabilities of such persons; but they were a 
company to whom sovereign powers were delegated, and who 
traded on their own account and for their own benefit and were 
engaged in transactions partly for the purpose of Government and 
partly on their own account, which, without any delegation of 
sovereign rights, might be carried on by private individuals. There 
is a great and clear distinction between acts done in the exercise 
of what are usually termed sovereign powers, and acts done in the 
conduct of undertakings which might be carried on by private 
individuals without having such powers delegated to them." 

Then after citing Moodalay v. Morton 17 to show that the East 


16. (’69) 5 Bom HCR (App) 1 (15, 16). 

17. (1785) 28 E B 1245 : 1 Bro CC 469. 
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India Company was liable to be sued in respect of transactions of the 
character of private business, his Lordship proceeded to observe : 

But where an act is done, or a contract is entered into, in 
the exercise of powers usually called sovereign powers, by which w’e 
mean powers which cannot be lawfully exercised except by a 
Sovereign, or private individual delegated by a Sovereign to exercise 
them, no action will lie. ,, 


So far as the proposition that a suit will lie against the Govern¬ 
ment in regard to acts done in the course of transactions of a private 
nature, there has been no controversy and the point may be taken as 
settled beyond any shadow of doubt. But as regards transactions of 
the Government which do not fall in this category but constitute the 
exercise of powers usually called sovereign powers, that is, in the 
words of Sir Barnes Peacock, C. J., “powers which cannot be lawfully 
exercised except by a Sovereign, or a private individual delegated by 
a Sovereign to exercise them,” there is much divergence of judicial 
opinion as to the maintainability of an action against the Government 

in regard to acts done by the Government or its agents in the course 
of such transactions. 


It Mill be seen that in the Peninsular and Oriental Steam 
Navigation Company's case, 16 the act in respect of which relief was 
sought in the suit was held by the Court to have been done in the 
course of an undertaking of a private nature. There was, therefore, 
no question before the Court with regard to the maintainability of 
an action in respect of an act of “sovereign” nature. 19 Hence, the 
expression of opinion by Sir Barnes Peacock, C. J., at the end of 
the passage quoted above was, strictly speaking, in the nature of an 
obiter dictum, but still, it seems to form part and parcel ol a single 
proposition of law laid down by his Lordship, although the proposi¬ 
tion consists of two parts, one of which alone was directly applicable 
to the facts of the case then before the Court. 

The decisions on the questions fall broadly into two groups. 

According to the view expressed in one group of decisions the 

Government is not, as a general rule, liable to be sued in regard to 

acts which are done in the exercise of powers which are usually called 

sovereign powers, that is, powers which cannot be lawfully exercised 

except by a So\ ereign, or private individual delegated by a Sovereign 

to exercise them. Various exceptions are recognized to this general 

rule. But the general principle inculcated in these decisions is as 
stated above. 

18. ( 69) 6 Bom HCB (App) X, Peninsular <6 Oriental Steam Navigation Co. y. 
Secretary of State for India. 

1 R T 8 ° 222 (248) [A1R V 37 C 18 J : 1950 S C B 621 (SC), Province of 
Bombay v. Khushaldae. 1 
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According to the view expressed in the other group of cases, the 

test of distinction between a sovereign and non-sovereign acts of the 

Government is not a sound one for the purpose of determining 

whether a suit will lie against the Government. According to this 

view, except where the act in question is an act of State, that is, one 

which is not done under a municipal law at all, a suit will lie 

against the Government in all cases in which such a suit will lie 
against a private person. 

As regards the first group, the leading decision which is also tin 
earliest one, may be said to be that in Nobin Chmder Bey v. 
Secretary of State . 20 In that case, the plaintiff was the highest bidder 
at a sale of licences for selling certain excisable liquors and drugs. 
He paid the deposit upon his purchase and did all that was necessary 
to entitle him to the licences. But in spite of his demand from the 
Government officials concerned he failed to obtain the licences. 
Further, although he paid the duties upon certain excisable articles 
of the same character kept in his godowns, he could not obtain from 
the Government officers the necessary papers to enable him to obtain 
the articles. The consequence was that he was obliged to close his- 
shop. Ho filed a suit against the Government fo- damages or, in the 
alternative, for refund of the deposit made by him on the purchase 
of the licences. It was held by the Calcutta High Court that the suit 
was not maintainable. In doing so, the Court relied on the observa¬ 
tions of Sir Barnes Peacock, C. J., in the Peninsular and Oriental 
Steam Navigation Company's case . 21 

Chief Justice Garth, who delivered the judgment of the Court, 
expressed his complete concurrence with the principle laid down in the 
Peninsular and Oriental Steam Navigation Co.'s case 12 that where 
an act is done or contract entered into in the exercise of powers 
usually called sovereign powers, that is, powers which cannot bo 
lawfully exercised except by a Sovereign or a private individual 
delegated by a Sovereign to exercise them, no action will lie. In 
applying the principle to the case before the Court, Garth, C. J., 
observed as follows: 

The persons who are said to have been guilty of the acts and 
default of which he (plaintiff) complains, are the officers employed 
in that department of the Government service which relates to the 
imposition and collection of the excise duties. The ground of the 
complaint is that those officers have been guilty of various breaches 

20. (’76) ILR 1 Cal 11 (26, 27) (DB). 

21. (’69) 5 Bom HCR (App) 1 (15, 16), Peninsular & Oriental Steam Navigation 
Co. v. Secretary of State for India. 

22. (’69) 5 Bom 3 C R (App) 1, Peninsular & Oriental Steam Navigation Co, v* 
Secretary of State for India . 
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of the duty in not fulfilling obligations to the plaintiff which they 
were bound to fulfil in that capacity. 

“Now it is impossible to doubt for a moment that the laws 
which are made in this or any other country for the taxation of 
the subject by the imposition of customs and duties, are laws which 
can only be made or enforced in the exercise of sovereign powers 
properly so called; and these sales, at which the plaintiff contends 
that he purchased the rights on which he claims, only constitute a 
portion of the machinery and arrangements by which the imposi¬ 
tion and collection of the excise duties are regulated in this country. 
His claim is, therefore, clearly one of those, which cannot be 
enforced against the Government of India.” 

It must be noted that in the above case, the plaintiff based his 
suit on allegation of breach of contract by the Government, Notwith¬ 
standing this, on the reasoning that the transaction was entered into 
in the exercise of sovereign powers, the suit against the Government 
was held not to be maintainable. In this connection, the observations 
of Phear, J., which were approved of by Garth, C. J., in the appeal, 
may bo quoted : 

“If, however, the contract and breach, as the plaintiff thus 
puts them, be assumed, it seems to me that no action in respect of 
them lies against the Government. The mattor involved in them is 
clearly, I think, not in any degree an undertaking which might be 
carried on by private individuals without sovereign powers. The 
contract was only part of the administrative contrivance and 
arrangement by which the Government is accustomed to collect 
the excise duties, and the levying of the excise duties and other 

portions of the public revenue certainly could not lawfully be done 
by private persons not delegated by the Sovereign to do so. On this 

ground, then, I think the plaintiff’s suit must be dismissed with 
costs.” 


The undermentioned cases 23 also draw a distinction between acts 
done in the conduct of undertakings which can be carried on by 

23. 193*2 Cal 83i (841) [AIR V 19] (DB), Secretary of State v. Sri Gobinda, 

Chaudmtry. ( I ho Secretary of State for India cannot bo sued in respect of an 

act of a subordinate in the exercise of sovereign or Government power Hence 

the ctse of a plaintiff, whose estate was released from the management of the 

Court of War Is complaining that the Manager appointed bv the Court of Wards 

ha 5 not done his duty by realizing all money with diligence or has not accounted 

to toe Court of Wards lor certain moneys whi<*h he collected is not a case in 

which the plai 'till can make the Secretary of Slate or the revenue of India 

lable. His suit against the Secretary of State is therefore not maintainable.) 

54 Pit 529 (Prs 17, 23, 33, 41, 44, 45, 43) [AIR V 41 C 177 ] (DR), District 

oa r , Bhagilpur y. Province of Bihar . (Damages for negligence of public 
servant — No suit.) 
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private persons and those done in the exercise of powers which can 
be lawfully exercised only by a sovereign body or its delegates. 
According to these decisions, while a suit will lie against the 


1954 Pat 513 (51*) (Pr 15) [AIR V 41 0 174] : ILR 33 Pat 603 : 1954 Cri L Jcur 
1593 (DB), State of Bihar v. Sonabati Kumari . 

1953 Assam 116 (127) (P r 66) [AIR V 40 G 53). Union of India v. Bam Earned. 
1953 Cal 1 (10) [AIR V 40 C 1], Calcutta Motor Cycle Co. v. Union of India. 
(The distinction between governmental functions of sovereign character and non¬ 
governmental functions still remains a valid test by which to determine the 
justiciable character of any particular act or conduct of the Government in spite 
of the difficulty of applying that test in a welfare State with its new patterns 
of social and public services. The reasons for upholding that test is founded 
primarily on the juristic concept that sovereign governmental actions unless 
excluded from the scrutiny of Courts will mean creating a new right which no 
jurisprudence of any country has recognised except by special constitutional 
writs, and secondarily on the fact th it unless so excluded it will involve the 
practical difficulty or constant interference with administration and invasion of 
public funds rendering any Government or administration impossible.) 

1952 Nag 213 (215) [AIR V 39 C 60] : ILR (1949) Nag 875 ('.82) (DB). Secretary 
of State v. Sheoramjee. (In this case, the act complained of was held to arise 
out of a commercial or mercantile function and so the suit against the 
Government was held maintainable.) 

( 47) ILR (1947) 2 Cal 141 (146, 147) (DB), Udaychand Mahtab v. Province of 

Bengal. (Collector paying out sale proceeds of patni sale to wrong person_No 

suit will be against Government.) 

1913 Nag 287 (288, 289) [AIR V 30], Secretary of State for India in Council v. 

Nagorao. (No suit will lie against Government for use of land as jraotice 
bombing ground by the army.) 

1942 Mad 539 (549, 550) [AIR V 29] : 44 Cri L Jour 45 (DB), Gurucharan Eaur 
v. Madras Province . (Wrongful arrest and detention by Police Officer—No suit.) 
1939 Mad 663 (666) [AIR V 26] (DB), Etti v. Secretary of State . (Government 
Hospital — Child handed over to wrong persons and lost through negligence 
of hospital employees— No su:t will lie against Government for damages — 
Maintenance of hospital is sovereign function.) 

1928 Cal 74 (SI) [AIR V 15], Eessoram Poddar v. Secretary of State. (A 
commandeering order is one which no one but Government can make, and 
being an act of the Sovereign, the Secretary of State evidently cannot be sued 
in respect of it— Commandeering order requiring plaintiff to place goods at 
disposal of Government—Failure of Government to take the goods and pay for 
them—No suit will lie against Government.) 

1915 Mad 993 (994) [AIR V 2] (DB), Secretary of State v. Cockraft. (Damages 
fer negligence—No suit.) 

1915 Mad 434 (441) [AIR V 2], Boss v. Secretary of State. (No suit for damages 
for order of Collector to close down labour recruitment depot.) 

(’ll) ILR 38 Cal 797 (800,601) (DB), Me Inerny v. Secretary of State for India, 
(Damages for negligence—No suit.) 

[See also 1952 Assam 159 (166) [AIR V 39] : ILR (1952) 4 Assam 275 (DB), 
Union of India v. Mohimchandra, (Only immunity is in respect of act done 
in exercise of sovereign functions.) 

(1839) 132 E R 1105 (1109, 1110): 8 L J C P 193, Gibson v. East India 
Company. (No suit would lie against East India Company for arrears of pension 
payable under Regulations of Company.)] 
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the Government in the latter type of cases except in certain cases. The 

exceptions usually recognised are cases of detention of land, chattels, 

or money or of trespass to property, or cases where the Government 

has authorised or ratified the act or has made a profit or gain out of 

the wrong committed by its servant. 


The distinction between acts of Government servants done in the 
exercise of “sovereign powers’’ and acts done in the course of under, 
takings of the Government of the character of private business may 
be said to have also been recognised and given effect to in the under, 
mentioned cases, 24 in which it has been held that subject to certain 
exceptions, no suit for torts will lie against the Government in regard 
to acts done by its servants in the exercise of “sovereign powers.” 

On the other side of the line, the leading decision is that of the 
Madras High Court in Secretary of Stale v. Uari Bhanji 25 (a judg¬ 
ment of Sir Charles Turner, C. J„ and Muttuswami Ayyar J.) in which 
the decision of the Calcutta High Court in Nobin Chunder Bey v. 
Secietary of State was expressly dissented from. According to the 
Madias High Court in the above case, it is only acts in the exercise 
of sovereign powers which do not profess to be justified by municipal 
law, that are excluded from the cognizance of the municipal Courts 
of the country. Where an act complained of is professedly done under 
the sanction of municipal law and in the exercise of powers conferred 
by that law, the fact that it is done in the exercise of what are usually 
called soveieign powers and is not an act which could possibly be 

done by a private individual does not oust the jurisdiction of the civil 
Courts. 


24. 1954 S C 2)5 (251) [AIR V 41 C 51] : 1954 SCR 786 (S C), State of Bihar 

v. Abdul Majid. (As regards torts of its servants in exercise of sovereign 

powers, the Company was not, and the Crown in India was not, liable unless the 
act had been ordered or ratified by it.) 

1953 Assam 116 (Pr 55) [AIR V 40 C 53] (DB), Union of India v. Earn Kamal. 

1931 Oudh 29 (31) [AIRY 18] (DB), Mata Prasad v. Secretary of State. (The 
rule which makes masters or principals responsible for the torts committed by 
theii servants or agents in the course of their employment is inapplicable in the 
case of the Crown: AIR 1915 Mad 431, Ref—Postmaster accused of embezzlement 
of money, postage stamps and other articles in post office — His case was that 
there was dacoity in the office-Report to Police _ Report found to be false — 

I ro^ecution for giving false report and for embezzlement—Conviction and 
^entence Afterwards in another case, the approver saying that he had been 
involved in dacoity in the post office—The postmaster suing Secretary of State 
for damages—Held suit did not lie.) 

1031 Rang 29 1 (200) [AIR V 18] (DI3). Kader Zailany v. Secretary of State . 

1) Lit 28 Bom 314 (323) (DB), Shiva Bhajan Durga Prasad v. Secretary of 
State. (Misappropriation by public servant.) 

(’82) ILR 5 Mad 273 (279, 283) (DB). 

26 * (’70) ILR 1 Cal 11 (DB). 


l.Ind.Con, S.F. 72. 
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all c a s e s in 
which suit 
would lie 
against private 
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The suit m that case was for the recovery of certain sums of 
money which the plaintiff had been compelled to pay as excise duty 
but which were really not leviable from him under the law. The’ 
defendant contended that the act in respect of which the suit wa 3 
brought was one done in the exercise of sovereign powers of the 
Government and hence, on the authority of Nobin Ghunder Dey’s 
case, the Court had no jurisdiction to entertain the suit. The 
contention was rejected and it was held that the Court had jurisdic. 
tion to entertain the suit. The decision in Nobin Chunder Dey’s case 29 
was, as already stated, expressly dissented from. The Madras High 
Court observed as follows in the course of the judgment : 

Two principal rules regulate the maintenance of proceedings 
at law by a subject against a sovereign, the one having relation to 
the personal status of the defendant, the other to the character of 
the act in respect of which relief is sought. 

The East India Company was not a sovereign, and the 
personal exemption from suit which is the attribute of sovereignty 

did not attach to it-Not only was the Company liable to suit 

in the Courts of the Sovereign, but it also submitted to the jurisdic¬ 
tion of its own Courts (Regulation III of 1793, Bengal, Preamble). 

“On the assumption by the Crown of the direct government 

of British India it was provided that persons should have the same 

suits and remedies against the Secretary of State in Council as they 

had theretofore been entitled to maintain and pursue against the 

Company. Consequently, the Secretary of State in Council cannot, 

in this country, claim on behalf of the Crown the prerogative of 
immunity from suit .... 

The second rule to which we have referred as having relation 

to the nature of the act complained of is the rule that municipal 

Courts have no jurisdiction to entertain claims against the Govern- 

ment arising out of Acts of State. What is the sense in which the 

term ‘Act of State’ is to be understood in this rule ? In one sense 

all acts done by the officers of the Government in the exercise of 

powers committed to them for purposes of administration and 

which cannot legally be done by private persons may be termed. 

Acts of State. 

“There are cases in which it has been held that the East India 
Company was amenable to the municipal Courts on the ground 
that the acts complained of were committed in the conduct of 
undertakings which might be carried on by private persons: The 
Peninsular and Oriental Steam Navigation Co, v. Secretary of 
State for India , 29 

————^ _ _ 

27. (’7G) ILR 1 Cal 11 (DB), Nobin Chunder Dey v. Secretary of State. 

28. (’76) ILR 1 Cal 11 (DB), Nobin Chunder Dey v. Secretarg of State. 

29. (’69) 5 Bom HOB (App) 1. 
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“In those cases, it was not necessary to do more than to call 
attention to the general distinction between acts done in the exer¬ 
cise of powers usually termed ‘sovereign’ and acts done in the 
conduct of undertakings which might be carried on by persons who 
enjoyed no delegated powers of sovereignty. 

In the conduct of the commercial operations of the Company, 

the occurrence of actionable wrong could hardly be altogether 

avoided, and it was obvious that no character of sovereignty 

attached to such operations. But the decision in the case of Nobin 

Chunder Dei/ 0 goes beyond the decisions to which we have referred. 

It is apparent that the learned Judges had in view the able 

judgment in The Peninsular and Oriental Steam Navigation 

Company v. The Secretary of State for India/ but whereas in that 

case after noticing the distinction above mentioned the Court held 

that exemption from suit could not be claimed in respect of the 

latter class of acts and expressed no opinion that all acts of the 

former class would enjoy such immunity, in Nobin Chunder Ley's 

case 92 it has been ruled that the liability of the Government or of 

its officers to suit is restricted to acts of the latter class. It appears 

to us that this position cannot be maintained, and that the decided 

cases show that in the class of acts which are competent to the 

Government and not to any private person, a distinction taken is 

between those which lie outside the province of municipal law and 

those which fall within that law, and that it is of the former only 

that in this country the municipal courts in British India cannot 
take cognizance.” 

Jehangir v. Secretary of State 33 is another important decision 

on the same side of the line. In that case also, the principle was 

affirmed that where the act of the Government is done under a 

municipal law, the jurisdiction of Courts is not excluded on the ground 

that the act is such as can only be done by sovereign authority or 

by the agent of such authority and not by a private person. Batty, J., 
observed as follows in that case : 

The test whether an act is or is not an Act of State excluding 
the jurisdiction of the Courts is not whether it is capable of being 
legally performed only by persons specially empowered in that 
behalf as authorised by the law to perform specific acts of the 
Government, but whether it is an act of the State in those external 
relations which municipal or positive law addressed by political 
superiors to political inferi ors does not profess to regulate.” 

30. ( 76) ILR 1 Cal II (DB), Nobin Chunder Dey v. Secretary of State. 
g tat g ® ^ om ^ ® ® (-App) 1, P. <£ O. Steam Navigation & Co. v. Secretary of 

** ( D ®)> Nobin Chunder Dey v. Secretary of State. 

33. 104) 6 Bom L R 181 (140, 141) (DB). 
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The same principle was also affirmed by the Assam High Court 
in Union of India v. Murlidhar Agarwalla. 3 1 

The above view was also expressed by B. K. Mukherjea, J., in the 

Province of Bombay v. Khushaldas Advani , 3S in which he observed 
as follows : 

It is true that the East India Company was invested with 
powers and functions of a two-fold character. They had on the 
one hand powers to .carry on trade as merchants; on the other 
hand they had delegated to them powers to acquire, retain and 
govern territories to raise and maintain armies and to make peace 
and war with native powers in India. But the liability of the East 
India Company to be sued was not restricted altogether to claims 
arising out of undertakings which might be carried on by private 
persons; but other claims if not arising out of Acts of State could 
be entertained by civil courts, if the acts were done under sanction 
of municipal law and in exercise of powers conferred by such law.” 

His Lordship cited the decision of the Madras High Court in 
Secretary of State for India v. Ilari Bhanji? 6 in support of his view. 
As regards the observation of Sir Barnes Peacock in Peninsular and 
Oriental Steam Navigation Co's case ? 1 discussed above in this Note, 
his Lordship observed : 

“ Much importance cannot, in my opinion, be attached to the 
observation of Sir Barnes Peacock in Peninsular and Oriental 
Steam Navigation Company v. The Secretary of State for India™ 

In that case, the only point for consideration was whether in the 
case of a tort committed in the conduct of a business the Secretary 
of State for India could be sued. The question was answered in the 
affirmative. Whether he could be sued in cases not connected with 
the conduct of a business or commercial undertaking was not really 
a question for the Court to decide.” 

34. 1952 Assam 141 (145, 146) (Prs 26, 27) [AIR V 39] : ILK (1951) 3 Assam 
279 (DB). (The Union of India is liable to be sued for all acts arising out of 
breaches of the municipal law in the same way as a private individual: Case 
law discussed. 

In this view the Union of India can be sued for conversion of a large 
quantity of earth dug and removed from the land belonging to the plaintiff and 
laid on the railway track — Note — Thadani C. J. held this view—Ram 
Labhaya J. agreed with the conclusion of Thadani G. J. But in a later case, 

AIR 1953 Assam 116, Ram Labhaya J. held that a 3 a general rule the State is 
not liable for torts of its servants but this immunity is subject to exceptions in 
cases of trespass, etc.) 

35. 1950 S G 222 (248, 249) [AIR V 37 C 18] : 1950 S C R 621 (S C). 

36. (’82) I L R 5 Mad 273 (D B). 

37. (’69) 5 Bom H C R (App) 1, Peninsular & Oriental Steam Navigation Cc, v. 
Secretary of State for India, 

38. (’69) 5 Bom H C R (App) 1. 
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In the above case, Mukherjea, J., expressed his complete agreement 
with the reasoning of the Bombay High Court 39 in the lower court. 
Chagla, C. J.’s observation may, therefore, be appropriately quoted 
here : 

“ An Act of State is different fundamentally from an act of a 
sovereign authority. An Act of State operates extra-fcerritorially. 
Its legal title is not any municipal law but the overriding 
sovereignty of the State. It does not deal with the subjects of the 
State but deals with aliens or foreigners who cannot seek the 
protection of the municipal law. It is difficult to conceive of an Act 
of State as between a sovereign and his subjects. If Government 
justifies its act under colour of title and that title arises from a 
municipal law, that act can never be an Act of State. Its legality 
and validity must be tested by the municipal law and in municipal 
Courts.” 

The undermentioned decisions 10 may also be treated as proceeding 
on the principle that the test of liability of the Government to be 

39. 19 = 9 Pom 277 (287) (Pr 11) [AIR V 36 C 77] : I L R (1950) Bom 1 (D B), 
P. V. Iiaov. Khushaldas S. Advani. 

40. 1951 Bom 129 (130) (Pr 4) [AIR V 41 C 33] : I L R (1953) Bom 1157 (DB), 
Bata Shoe Company v. Union of India. (Secretary of State for India liable for 
negligence of Government eervants if negligence is such as would render 
ordinary employer liable.) 

1954 Cal 591 (597) (Pr 18) [AIR V 41 C 202] : 1954 Cri L Jcur 1722 (DB), Shri 
Krishna Sharma v. The State of West Bengal. (The term ‘Act of State* is 
sometimes used loosely to express any lawful act done by the Executive Govern- 
nent and ii it affects the person or property of subjects within its jurisdiction 
its legality can be questioned in municipal Courts.) 

1928 Lah 34C (347) [AIR V 15] (DB). John Vectis Carciu Wyllie v. Secretary of 
State. (Suit for damages will lie against Secretary of State for personal injury 
caused to plaintiff by public nuisance.) 

1915 Bom 2 27 (227) [AIR V 2] (D B), Wasapjm Timappa v. Secretary of State. 
(Property illegally attached and Sold by Magistrate under S. 523, Criminal P. C. 
—-Suit for recovery of price lies against Government.) 

(T3) I L R 40 Cal 452 (456, 457) (DB), Kailash Chandra Nag v. Secretary of 

State for India. (Punitive Police—Costs illegally realised from plaintiff_Suit 

will lie for recovery of such costs.) 

[See also 1937 Lah 572 (573) [AIR V 24] (DB), Oma Par shad v. Secretary of 
State. (Possession taken under colour of legal title — No Act of Btate.) 

1934 Bom 277 (294) [AIR V 21], Municipal Corporatioyi Bombay v. Secretary 
of State. (An ‘Act of State’ is a term which is not applicable to an action of the 
Sovereign towards its own subject in its own territory in time of peace. The 
expression i6 usually applied to an action of the Soveeign towards foreign 
subjects whether it be in time of war or in time of peace. There can be an Act 
of State as between the Sovereign and its own subject in time of war. It 
would however be a misnomer to call the administrative acts of a Sovereign 
against its own subjects in time of peace as Acts of State and to claim immu¬ 
nity in respect of them although they may amount to a contract in the 
ordinary sense between the Sovereign and his subjects,)] 
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( m ) Which is 
the true view : 
Question posed. 
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sued in its own courts is whether the act or the omission complained 

of is governed by the municipal law of the country or whether it is 

an Act of State’ in the strict sense of the term, which is beyond the 
purview of municipal law. 


It may now be considered what is the true view in this matter. 
As already seen the controversy has mainly centred round the 
question how far the second proposition contained in the observations 
of Sir Barnes Peacock, C. J., in the Peninsular and Oriental Steam 
Navigation Co.’s case 41 can be regarded as laying down the correct 
law. The proposition has been expressed as follows : 

Where an act is done or a contract is entered into in the 

exercise of powers usually called sovereign powers, by which we 

mean powers, which cannot be lawfully exercised except by a 

Sovereign, or private individual delegated by a Sovereign to exercise 
them, no action will lie.” 


The question, thus, is whether it is correct to state as a broad 

and unqualified proposition that in all cases in which the act, to 

which the suit against the Government relates, has been done in the 

exercise of powers which can only be lawfully exercised by a Sovereign 

or his agent and not by a private individual, the suit would be 
incompetent. 


( n ) Effect o f 
observations in 
E* & O. Com¬ 
pany’s Case. 


In this connection, it is necessary to appraise exactly, what the 
principles as laid down by Sir Barnes Peacock, C. J., in P. and 0. 
S. N. Co.’s case 42 were. In the Secretary of State for India in Council 
v. Hart Bhanjif 3 it has been stated that in the P. and 0. S. N. 
Co.’s case 41 the Court expressed no opinion that all such acts enjoy 
immunity. But it will be seen that the proposition contained in the words 
quoted above from the judgment in the P. and 0. S. N. Co.’s case 45 
is unqualified and categorical. In this connection, what Wallis, 0. C. J. 
of Madras High Court stated about the P. and 0. S. N. Co.'s case* 3 
in Secretary of State v. CocJccraft 47 may be quoted : 

Though it only decides that the East India Company wa 3 
liable for the negligent acts of its servants done in the course of 

41. (’69) 5 Bom HCB (App) 1 (15, 16), Peninsular £ Oriental Steam Naviga¬ 
tion Co. v. Secretary of State for India. 

42. (’69) 5 Bom HCB (App) 1, Peninsular £ Oriental Steam Navigation Co. v. 
Secretary of State for India. 

43. (’82) I L R 5 Mad 273 (279) (D B). 

44. (’69) 5 Bom H C R (App) 1, Peninsular d Oriental Steam Navigation Co. v. 
Secretary of State for India . 

45. (’69) 5 Bom HCR (App) 1 (15, 16), Peninsular & Oriental Steam Naviga¬ 
tion Co. v. Secretary of State for India. 

46. (’69) 5 Bom H 0 R (App) 1, Peninsular d Oriental Steam Navigation Co* 
v. Secretary of State for India • 

47 . 1915 Mad 993 (994) [AIB V 2] (D B). 
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their employment, when such acts were done in the conduct by the 
Company of undertakings which might have been carried on by 
private individuals without any delegation of sovereign powers, 
yet, it is also authority for the position that in respect of acts 
done by the Company in the exercise of its sovereign powers, it 
could not have been made liable for the negligence of its servants 
in the course of their employment.” (Italics ours.) 

Again, in Nobin Chunder Dey's case , 49 Garth, C. J., characterised 
the P. and 0. S. N. Co.'s case 19 as an authority “which explains and 
distinguishes in the clearest manner those claims which could, and 
those which could not , have been enforced against the East India 
Company before the Government of India Act of 1858.” (Italics ours.) 

Thus, so far as the expression of opinion is concerned, it would 

fieem that there is no room for doubt that the dicta of Sir Barnes 

Peacock in the P. and 0. S. N. Co.'s case 00 definitely lay down that 

in cases where the act in regard to which relief is asked has been 

done in the exercise of powers which can only be lawfully exercised 

by a Sovereign and not by a private individual, no suit will lie against 

the Government. Hence, as already stated, the question in controversy 

is how far the above dicta can be regarded as laying down 
sound law. 


It has been pointed out by Mukherjea, J., in his judgment in the 
Province of Bombay v. Khushaldas Advanif 1 the above observations 
of Sir Barnes Peacock, C. J., in the P. and 0. S. N. Co.'s case 52 deal 
with a question which was not before the Court for decision. Hence 
the observations may bo treated as being merely in the nature of 
obiter dicta. But as already submitted, the trend of the observations 
shows that the proposition that no action will lie against the 
Government in regard to acts done in the exercise of “sovereign 
powers ’ was only the obverse of the proposition that an action would 
lie against the Government, in regard to acts done in the course of 
undertakings of the nature of private business, a proposition as to 
which there can be no doubt that it was clearly decided in the 
P. and 0. S. N. Company's case. 53 


48. ( 76) I L R 1 Cal 11 (25) (D B), Nobin Chunder Day v. Secretary of State. 

49. ( 69) 5 Bom H C R (App) 1 (15, 16), Peninsular d Oriental Steam Naviga¬ 
tion Co. v. Secretary of State for India. 

50. ( 69) 5 Loin H C R (App) 1 , Peninsular & Oriental Steam Navigation Co. v. 
Secretary of State for India. 

51. 1950 S C 222 (249) (Pr 122) LAIR V 37 C 18] : 1950 S C R 621 (3 C). 

52. ( 69) 6 Born II C R (App) 1, Peninsular & Oriental Steam Navigation Co. v. 
Secretary of State for India. 

53. ( 69) 5 Bom H C R (App) 1, Peninsular d Oriental Steam Navigation Co* 
▼. Secretary of State for India. 
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(o) Whole 
question thrown 
open : Is the 
test of distinc¬ 
tion between 
acts of private 
nature and those 
done in exercise 
of powers which 
only Sovereign 
can exercise 
correct ? 


(p) Test of dis¬ 
tinction between 
acts of private 
nature and 
those of sove¬ 
reign character 
not correct. 


Hence, it would appear that an examination of the question 

7 eU ? 6r . a Sait agamst the Government would be barred in all cases 
in which the act to which the suit relates has been done in the 

exercise of powers that can be exercised only by a sovereign power 
and nm by a private individual, throws open the entire question as to 
W e er tho test laid down by Sir Barnes Peacock in the P. & 0. S. 
N. Co.’s case, 5 * both in its positive and negative aspects, proceeds'on 
sound lines. In other words, the validity of the entire proposition 
contained m the celebrated and offc.quoted passage in the judgment of 
Sir Barnes Peacock in the P. £ 0. S. N. Co.’s case 55 which enunciates 
the distinction between acts done in the exercise of what are usually 
termed sovereign powers and acts in the conduct of undertakings 
which might be carried on by private individuals, is thrown open for 
consideration by the challenge to the proposition in the latter part of 
the observations of Sir Barnes Peacock, namely, that an action will 
be barred in cases in which the act, to which the suit relates, has 
been done in the exercise of powers which can only be exercised by a 
Sovereign or his agents and not by private individual. 


Bo doubt, it is an established proposition of law, beyond any 

shadow of doubt, that an act done in the course of an undertaking of 

a private character can be the basis of an action against the 

overnment. But the question is whether the principle underlying 

this proposition, as stated by Sir Barnes Peacock, is correct. In other 

words, what is it that makes the suit against the Government 

competent in such cases ? Is it the fact that it relates to an act done 

in the course of an undertaking of a private character as contrasted 

with an act done in the exercise of powers which only a Sovereign can 

exercise, or is there any other principle underlying the proposition ? 

Ihe line of decisions which may be said to be represented by the 

Secretary of State for India in Council v. Hari Bhanji 56 suggests 

that there is a different principle applicable to such cases, although 

the result arrived at may be the same. This principle is that a suit will 

lie against the Government in all cases in which the act to which 

the suit relates purports to have been done under colour of legal title 

or under municipal law, and does not amount to what is termed an 

Act of State in the strict sense, which is not governed by the 
municipal law at all. 


So viewing the problem and taking the observations of Sir 
Barnes Peacock in the P. & Q, S. N. Co.’s case 57 as a whole, the tes t 

5 . 4- ^ ® ® om H C R (App) 1 (15, 16), Peninsular <& Oriental Steam Naviga■ 

lion Co. v. Secretary of State for India. 

55. ( 69) 5 Bom H C R .App) 1 (15, 16', Peninsular & Oriental Steam Naviga¬ 
tion Co. v. Secretary of State for India . 

56. (’82) I L R 5 Mad 273 (D B). 

^ ^ 5 ^ om (App) 1 (15, 16), Peninsular & Oriental Steam Naviga¬ 

tion Co. y. Secretary of State for India. 
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of distinction, as laid down by him (between acts done in the course 
of undertakings of a private character and those done in the exercise 
of powers which only a Sovereign or his agent can exercise and not a 
private individual) though attractive, seems, with great respect, to be 
misleading and unsound in the light of principles laid down by well- 
known authorities of the Privy Council, according to which the only 
test for excluding from the cognizance of Courts claims against the 
Government is whether they relate to what is termed an “Act of 

State” in the strict sense, as contrasted with an act which is done 
under colour of municipal law. 
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The first case that may be noted in this connection is Sc.crcto.rx 
of State in Council of India v. Kamacliee Boye Saliaba , 5S In thai 
case, on the death of the Raja of Tanjore, The East India Companj 
seized the whole of his property as an escheat to the paramouni 
power. On a bill filed by the eldest widow’ of the late Raja in the 
Supreme Court of Madras, the Court drew a distinction between the 
State or Crown property of the late Raja and his private and 
Particular property and declared the plaintiff to be entitled to the 
latter. On appeal to the Privy Council by the Secretary of State in 
Council, it was contended by the appellant that the East India 
Company had seized the Raj of Tanjore and the whole of the property 
which was the subject of the suit, in the exercise of their sovereign 
power to deal with other sovereign States in India, and that over an 
act so done, whether rightfully or wrongfully, no municipal Court had 
any jurisdiction. This contention was accepted by the Privy Council, 
which held that the suit was not maintainable to any extent. 

Lord Kingsdown observed in the course of his judgment : 

The general principle of law w’as not, as indeed it could not, 
with any colour of reason be disputed. The transactions of 
independent States between each other are governed by other laws 
than those which municipal Courts administer; such Courts have 
neither the means of deciding what is right nor the power of 
enforcing any decision which they may make.” 

He then went on : 

The next question is, what is the real character of the act 

one in this case ? W as it a seizure by arbitrary power on behalf 
of the Crown of Great Britain, of the dominions and property of a 
neighbouring State, an act not affecting to justify itself on grounds 
of municipal law ? or was it, in whole or in part, a possession taken 
} the Ciown under colour of legal title of the property of the late 
<vjah of Ian jo re, in trust fo r those who, by law, might be entitled 

58. (1859) 7 Moo Ind App 476 (529, 531, 540) (P C). 


(q) Cases dis¬ 
cussed : Secre¬ 
tary of State v. 
Kamachee Boye 
Sahaba . 
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to it on the death of the last possessor? If it were the latter, the 
defence set up, of course, has no foundation.” 

Then holding on the evidence that the seizure was not made 
under colour of any legal title but was made in the exercise of the 
arbitrary power of the Company acting as a sovereign power dealing 
with an independent State, the Privy Council held that the suit was 
entirely beyond the jurisdiction of the Court. 

It will be seen that the ground on which it was held that the 
suit was not cognizable by a municipal Court, was not that the act of 
the Company, to which it related, was of such a nature as could be 
done only by a sovereign power and not by a private individual. The 
basis of the judgment was that the act was of a character which did 
not fall within the purview of municipal law, an act which Courts, 
charged with the administration of municipal law, could not 

appreciate and in respect of which no jurisdiction was committed to 
them. 

Similarly, the judgment has specifically and expressly pointed 
out that if the act in question was done under colour of legal title, 
then the defence set up would have no foundation. It will be 
remembered that the defence set up was to the effect that the act 
complained of had been done by the Company in its capacity as a 
sovereign State empowered to deal with other sovereign States in 
India and hence not open to question in a Court of law. In other 
words, the Privy Council clearly expressed its opinion that if the act 
complained of was done under colour of legal title, the municipal 
Courts would not be debarred from questioning the act. It is worthy 
of note that the view of the Privy Council that the jurisdiction of the 
civil Court will not be excluded in the above case does not proceed 
on the ground that the act complained of is done in the course of an 
undertaking of a private nature, but on the ground that the act is 
done under colour of legal title. 

In Secretary of State v. Hari Bhanji 59 the Madras High Court 
observed as follows : 

“The Tanjore case 60 is at the same time an authority for the 
position that where the act which is the ground of complaint is an 
act which professes to be done under the sanction of municipal 
law and in the exercise of powers conferred by that law, the 
circumstance that it is an act done by the sovereign power or by 
the deputy of that power does not oust the jurisdiction of the civil 
Courts. That the parties to the act then in question could claim 

59. (’82) ILR5 Mad 273 (281, 282) (D B). 

•60. (1859) 7 Moo Ind App 476 (P 0), The Secretary of State v. Kamachee Boye 
Sahaba . 
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not disputed, and the question on which the decision turned was, 
as will be seen from the passages we have quoted, whether the act 
affected to justify itself on grounds of municipal law or whether 
it was in whole or in part a possession taken by the Crown under 
colour of legal title, and in the latter case the Committee deter¬ 
mined that the defence of absence of jurisdiction had no foundation.” 

Thus, it is clear that the test of distinction between acts in the 
nature of private business and acts done in the exercise of powers 
which only a Sovereign or his agent can exercise and not a private 
individual, laid down by Sir Barnes Peacock in the P. & 0. S. N. 

Company's case, 6 ' is totally at variance with the test laid down by the 
Privy Council in Eamachee Boye Sahaba’s case 62 for determining 

whether the jurisdiction of the Court is excluded in regard to a claim 
against the Government. 


Forester v. Secretary of State 03 is another important decision o 

the I li'v> Council, which shows that the test to determine, whethei 

the jurisdiction of the Court over claims against Government is 

excluded or not, is whether the act complained of has been done 

under colour of legal title or constitutes au Act of State outside the 

purview of the municipal law. In that case, the plaintiff claimed title 

from one Begam Sumroo. At the time the East India Company 

acquired the Doab and territories on the west of the Jamuna, this 

lady held a jagir in the Doab on jaidacl tenure, that is, subject to the 

obligation of maintaining a body of troops for the service of the 

Sovereign. Practically the whole administration of the territory 

included in the Jagir, whether civil or criminal, was vested in the 

Begam who exercised a sort of delegated sovereignty therein. On the 

death of the Begam, the East India Company resumed the jagir and 

ee.zed the arms and military stores. The plaintiff sued to recover the 

estate and compensation for the seizure of arms, etc. It was pleaded 

ihat the Begam was an independent or quasi-independent Sovereign 

and the resumption and seizure ivere Acts of State of which the 

propriety and validity were not cognizable by any municipal Court. 

ie iivy Council, having found that the Begam was not a sovereign 

princess overruled the plea. Their Lordships, adverting to the Tanjore 
case, observed: 

_ Tlie act of Government in this cas e was nofc the seizure by 

61. (69) o Bom H C 11 (App) 1 (15, 16), Peninsular & Oriental Steam Naviqa . 
Uon Co. v. Secretary of State for India. 

^SahlbT 7 M °° lDd APP 476 (P C) ’ Secretary °f State v * Xtmaehee Boye 
63. (1872) Ind App (Sup Vol) 10 (17, 18) (P C). 

^Sahal^ 7 M °° Ind APP 478 ^ Secretar V °f ^te v. Kamachee Boye 
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arbitrary power of territories which up to that time had belonged 
to another sovereign State; it was the resumption of lands previ¬ 
ously held from the Government under a particular tenure upon 
the alleged determination of that tenure. The possession was taken 
under colour of a legal title, that title being the undoubted right 
of the sovereign power to resume and retain or assess to the public 
revenue all lands within its territories upon the determination of 
the tenure under which they may have been exceptionally held 
rent-free. If by means of the continuance of that tenure or for other 
cause a right be claimed in derogation of the title of the Govern, 
ment, that claim like any other arising between the Government 

and its subjects would prima facie be cognizable by the municipal 
Courts of India.” 

Thus, the above case clearly proves that a suit against the 
Government would be cognizable by the municipal Courts although 
the act complained of is such that it can only be done by a ruling 
power and not by a private individual, provided the act is done under 
colour of legal title. As pointed out by the Madras High Court in 
Secretary of State for India in Council v. Hari Bhanji 65 : 

The resumption of the jagir (in Forester's case 00 ) was an act, 

which could under no circumstances have been legally done by a 

private person; it was an act of the Government, done in the exercise 

of administrative powers, but because it professed to be done under 

the sanction of municipal law, it was examinable by the municipal 
Courts.” 

The undermentioned authorities 67 proceed on the principle that 
the jurisdiction of municipal Courts is excluded in cases in which the 
claim relates to the dealings of one State with another State. 

In times of peace, the acts of the sovereign power in relation 
to its own subjects will have always to justify themselves by recourse 
to the sanction of the municipal law and will not be beyond the 
scrutiny of the municipal Courts if they should be challenged by the 
persons affected. In Eshugbayi Elelco v. Officer Administering 
Government of Nigeria, 00 Lord Atkin observed as follows : 

This phrase (Act of State) is capable of being misunderstood. 

As applied to an act of the sovereign pow er directed against another 

65. (’82) ILR5 Alad 273 (283) (D B). 

66. (1872) Ind App (Supp Vol) 10 (P C), Forester v. Secretary of State. 

67. (1793) 30 E R 521 (523) : 2 Ve3 Jun 56 (60), Nabob of the Carnatic v. East 
India Company. (Treaty between independent State and East India Company.) 

1943 Bom 427 (429, 430) [AIR V 30] (D B), Sarjcrao v. Government of Bombay. 
(Dispute relating to boundary between States.) 

(05) I L R 32 Cal 1 (4) (P C), Maharajah Madhava Singh v. Sezretary of State 
for India in Council . (Deposition of Native Ruler.) 

68. 1931 P C 248 (252) [AIR V IS] (P C). 
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sovereign power or the subjects of another sovereign power not 
owing temporary allegiance, in pursuance of sovereign rights of 
waging war or maintaining peace on the high seas or abroad, it 
may give rise to no legal remedy. But as applied to acts of the 
Executive directed to subjects within the territorial jurisdiction it 
has no special meaning, and can give no immunity from the 
jurisdiction of the Court to inquire into the legality of the act.” 

But in times of war or insurrection, the acts of the Government, 
even though they may affect its own citizens will come under the 
category of Act of State and will not bo liable to be tested with 
reference to the municipal law, because in such cases the municipal 
law will cease to be applicable. 09 In Secretary of State for India in 
Council v. Hari Bhariji 70 the Madras High Court observed as follows: 

Acts done by the Government in the exercise of the sovereign 
powers of making peace and war and of concluding treaties obviously 
do not fall within the province of municipal law 7 , and although in 
the administration of domestic affairs the Government ordinarily 
exercises powers which are regulated by that law, yet there are 
cases in w T hich the supreme necessity of providing for the public 
safety compels the Government to acts which do not pretend to 
justify themselves by any canon of municipal law. For the exercise 
of these powers the Government, though irresponsible to the Courts, 
is not wholly without responsibility. Under the Constitution of 
England, it is more or less responsible to Parliament through the 
responsible ministers of the Crown. 

Acts thus done in the exercise of sovereign powers but w r hich 
do not profess to be justified by municipal law are what we under¬ 
stand to be the acts of state of which municipal Courts are not 
authorized to take cognizance.” 

(See also Art. 34 Note 2 and Art. 226 Note 86.) 

But the Government cannot avoid liability for its acts affecting its 
own subjects by merely alleging the existence of a State of w r ar or 
insuirection as a justification. The allegation will have to be proved 
as a question of fact before immunity is claimed. In Union of India 
v. ham KamaV 1 Ram Labhaya, Acting C. J., observed : 

Acts in the exercise of sovereign power of the State in times 
of war, insurrection, rebell ion and other emergency of a like character 

69. 1953 Assam 11G (124, 125, 1*26) (Prs 54, 55, 56, 57, 58, 59, GO, Gl) [AIR V 40 
C 53] (D B), Union of India v. Ram Kamal. 

1934 Bom 277 (294) - L AIR V 21], Municipal Corporation of Bombay v. Secretary 
of State, 

(82) I L R o -'tad 273 (279) (D B), Secretary of State v. Uari Bhanji, 

70. (’82) ILR5 Mad 273 (279) (D B). 

71. 1953 Assam 116 (124) (Pr 60) [AIR V 40 C 53] (D B). 
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affecting the person or the property of the subjects which in England 
are described as acts in the exercise of prerogative but which in 
India have been regarded as covered by the expression ‘Act of State’ 
should also enjoy immunity. But immunity in regard to these acts 
cannot in the nature of things be larger than that enjoyed by the 
Crown in England as the Government of India had only delegated 
sovereignty under the Act of 1935. The extent of this immunity 
has not been judicially determined either in England or in India. 
There is considerable divergence of opinion amonst constitutional 
thinkers in England. As observed by Pollock in his treatise on 
Torts (p. 37) ‘the better view seems to be that in the absence of 
an Act of Indemnity the existence of the necessity and the reasonable, 
ness of the action should be determined by ordinary Courts when 
peace is restored.* The Courts, therefore, may not decline jurisdic¬ 
tion in regard to such acts merely because privilege or immunity 
is claimed. The State should satisfy the Court as to the necessity 
and the reasonableness of the action before it could command 
recognition of its claim to immunity .” 

It has been submitted above that the test of distinction laid down 
by Sir Barnes Peacock in P. & 0. S. N. Co.'s case 72 between acts of 
the Government done in the conduct of undertakings which might be 
carried on by private individuals and those done in the exercise of 
powers which cannot be lawfully exercised except by a Sovereign or 
its delegates, is at variance with well established principles as laid 
down by the Judicial Committee and hence cannot be accepted as a 
sound test of distinction for the purpose of determining in w T hat cases 
the jurisdiction of the Courts would be excluded in regard to claims 
against the Government. The correctness of the view submitted may 
now be examined. 


(v) Moment's 

case explained. - 


In this connection it is necessary to notice the judgment of the 
Privy Council in Secretary of State for India v. Moment 73 in which 
Lord Haldane expressed his approval of the reasoning of Sir Barnes 
Peacock, C. J., in P. & 0. S. N. Co.'s case. 7 * The question is as to the 
exact import of the observations of Lord Haldane in Moment's case. 75 
Do the observations amount to an approval of the distinction between 
sovereign and non-sovereign acts made by Sir Barnes Peacock for the 
purpose of determining whether a suit would lie against the Govern¬ 
ment in a given case ? 


72. (’69) 5 Bom H C R (App) 1 (15, 16), Peninsular dt Oriental Steam Naviga¬ 
tion Co. v. Secretary of State . 

73. (’13) I L R 40 Oal 391 (399) (P 0). 

74. (’69) 5 Bom H C R (App) 1, Peninsular <& Oriental Steam Navigation Co. 
Secretary of State for India . 

75. (’13) ILR 40 Cal 391 (PC), Secretary of State for India v. Moment . 
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The facts in Moment's case 78 were these. The Government 
instituted a suit for eviction of a certain person from what was 
claimed to be Government land. The suit was decreed in the lower 
court, but dismissed by the appellate Court as being barred under S. 41 

(b) of the Burma Town and Village Lands Act, 1898. In the meanwhile, 

the Government had taken proceedings in execution of the decree of the 
lower Court and the judgment-debtor was dispossessed in consequence 
and further, his buildings on the land were also dismantled in part. After 
the suit of the Government was dismissed in appeal and the property 
was restored to the judgment-debtor, the judgment-debtor brought a 
suit against the Government for damages and compensation. 


It was contended in defence by the Government that the suit 

was barred by S. 41 (b) of the Burma Act of 1898, which provided 

that no civil Court shall have jurisdiction to determine any claim to 

any right over land as against the Government. This contention was 

met by the plaintiff by the plea that the above section was ultra vires 

as being in contravention of S. G5 of the Government of India Act 

1858, which provided that there was to be the same remedy for the 

subject against the Government as there would have been against the 
East India Company. 


In dealing with the question Lord Haldane, delivering the judm 
ment of tho Privy Council, observed as follows: 

“Their Lordships are satisfied that a suit of this character 

would have lain against the Company. The reasons for so holdin- 

are fully explained in the judgment of Sir Barnes Peacock, C. J° 

in Peninsular di Oriental Steam Navigation Co. v. The Secretary 

of State for India,' 1 and the only question is whether it was 

competent for the Government of India to take away the existing 
right to sue in a civil Court.” ° 
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The question is whether, from the above observations, it can be 
said hat the Privy Council in Moment’s case 18 approved of the 

P Tn o IP reaS ° nS given by Sir Barnes Peacock, C. J., in the 

- N : G °' S Case ’ a deluding that part of them which drew 

a distinction between acts of the Government done in the course of 

undertakings of a nature which could be lawfully carried on by a 

pm ate individual as well, and acts done in tho exercise of powers 

which couk! only be exercised by a sovereign body or its delegates. 

_n it bo said that the Privy Council endorsed the view that a suit 

77. (’69) fflom H ° S State f or India foment. 

79 C69UBO m'!! ie ?’ SeCrelary °f State f°r Ind m v. Moment. 

„/ Pminm ‘" * S ““ Oo. 
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against the East India Company would have lain only in the former 
type of cases and not in the latter type ? 

In order to appreciate the nature of the question which their 
Lordships were considering, it will be useful to quote the following 
sentence with which the judgment opens : “This appeal raises the 
question whether the Government of India could make a law, the 
effect of which was to debar a civil Court from entertaining a claim 
against the Government to any right over land/’ 

In the light of this sentence, it would seem that their Lordships 
only held broadly , that a suit involving a claim over land would 
have lain against the East India Company. Their Lordships do not 
seem to have been referring even remotely to the nature of the acts 
of Government or its agents giving rise to the suit. In other words, 
their Lordships do not seem to have been referring, at all to the 
question whether the acts were done in the conduct of an undertaking 
of a private character or in the exercise of powers of a sovereign 
nature. 

But it may be questioned whether the reference to the ‘reasons* 
of Sir Barnes Peacock, C. J., in the P. & 0. S. N. Company s case 80 does 
not imply an approval of the test of distinction between sovereign 
and non-sovereign acts laid down by Sir Barnes Peacock. It is 
submitted that the approval, in general terms, of the reasoning given 
by Sir Barnes Peacock, C. J., in his long judgment in the P. & 0. 
S. N. Co.'s case 81 cannot be taken as an endorsement of each and 
every statement made by Sir Barnes Peacock in the course of his judg¬ 
ment. To hold that the Privy Council in Moment's case 83 adopted, as the 
basis of its decision, that part of the judgment of Sir Barnes Peacock, 
C. J., in which he laid down his test of distinction between sovereign 
and non-sovereign acts, would lead to a position which it is not 
likely at all that their Lordships would have approved. For, the 
logical implication of this view would be that a suit against the 
Government involving a claim over land must in each and every 
case necessarily originate in an act of the Government or its agents 
done in the course of a transaction of the character of private 
business. Such a proposition would obviously be too broad and a 
sweeping one as cases can very easily be conceived of in which the 
acts giving rise to such a suit against the Government are done in 
the exercise of indubitably sovereign powers. For instance, when 
Government seeks to take forcible possession of plaintiff’s land in the 

80. (’69) 5 Bom HCR (App) 1, Peninsular <£ Oriental Steam Navigation Go. v. 

Secretary of State for India . 

81. (’69) 5 Bom HCR (App) 1, Peninsular & Oriental Steam Navigation Co. v, 

Secretary of State for India. 

82. (’13) ILR 40 Cal 391 (PC), Secretary of State for India v. Moment . 
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exercise of its powers of compulsory acquisition or requisitioning of 

property and the plaintiS seeks redress in a court of law, as in the 

case of Province of Bombay v. Khushaldas Advanif 3 the plaintiff’s 

suit would be one involving a claim of a right over land and yet, 

the act giving rise to the suit would obviously be one done in the 

exercise of a power which can only be exercised by a Sovereign or 
his delegates. 

In the P. & 0. S. N. Company's case, 81 the question for consi¬ 
deration was stated to be as follows : 

Whether the Secretary of State was liable for the damages 
occasioned by the negligence of servants in the service of Govern¬ 
ment, assuming them to have been guilty of such negligence as 
would have rendered an ordinary employer liable.” 

The main argument on behalf of the Secretary of State was 
that the East India Company having been invested with sovereign 
powers was entitled to the privileges and immunities of the Sovereign 
and that such a suit would, therefore, not have lain against the East 
India Company and hence would not lie against the Secretary of 
State. This contention was repelled and it was held that the East 
India Company, though invested with sovereign powers, was not 
Sovereign and was not entitled to the immunities of the Sovereign. 
It was therefore held that such a suit would lie against the East 
India Company. It is conceived that it is this part of the reasoning 
in the P. d; 0. S. N. Company's case 80 that must have been in the con¬ 
templation of their Lordships of the Privy Council in Moment's case** 

Moreover, in Moment's case 81 their Lordships have only held 
•that a suit involving a claim for land would have lain against the 
East India Company, and they have not expressed any opinion as 
to what kinds of suits would not have lain against the East India 
Company. Hence, it seems to be extremely doubtful whether their 
Lordships meant to endorse the views of Sir Barnes Peacock, C. J., 
as to the type of cases in which a suit would not have lain against the 
East India Company. Even in the P. & 0. S. N. Company's case “ the 
observations of Sir Barnes Peacock, C. J., as to the type of cases in 
which the suit would not have lain against the East India Company 

S3. 1950 8 C 222 [AIR Y 37 C 18] : 1950 S C R 621 (SC). 

84. ( 69) o Bom H C R (App) 1 (3), Peninsular & Oriental Steam Navigation 
Co. v. Secretary of State for India. 

85. ( (9) 5 Bom H C R (App) l (10), Peninsular d Oriental Steam Navigation 
Co. v. Secretary of State for India. 

86. ( 13) ILR 40 Cal 391 (PC), Secretary of State for India v. Moment . 

( 13) ILR 40 Cal 391 (399) (PC), Secretary of State for India v. Moment, 

* ^ ^ * ^ om SCR (App) l (15, 16), Peninsular d Oriental Steam Naviga¬ 
tion Co. v. Secretary of State for India . 

l.Ind.Con. S.F, 79. 
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were merely obiter dicta. But in Moment's case 89 there are not even 
ofokr dicta of the Privy Council to indicate their views on this 
aspect of the question. Under the circumstances, it seems it would 
be going too far to infer from their adoption of the reasons of Sir 
Barnes Peacock, C. J., for holding that a certain type of suits would 
have lain against the East India Company, the conclusion that their 
Lordships also endorsed all that he had said about the type of cases 
in which no action would have lain against the East India Company. 

On the whole, therefore, it is difficult to regard the observations 
of the Privy Council as a strong authority in support of the theory 
propounded by Sir Barnes Peacock, C. J., making a distinction 
between sovereign and non-sovereign activities of the Government 
for the purpose of determining in what cases a suit would lie against 
the Government, and in what cases such a suit would not lie. 

At any rate, in view of the very clear pronouncement of the 

Privy Council in Secretary of State in Council of India v. Kamachee 

Boye Sahaba 90 and Forester v. Secretary of State, 91 the cryptic 

statement of the Privy Council in Moment's case 93 implying approval 

of the reasoning of Sir Barnes Peacock, C. J., in the P. & 0. S. N. 

Company s case 93 cannot be regarded as affecting the authority of those 
weighty pronouncements. 

Moreover, there is a sentence in the Secretary of State for 

India v. Moment 94 which clearly indicates that in the view of their 

Lordships, the subject has the right to sue the Government in the 

same way as he can sue any other defendant. The sentence in 
question runs as follows : 

It may well be that the Indian Government can legislate 
validly about the formalities of procedure so long as they preserve 
the substantial right of the subject to sue the Government in the 
civil Courts like any other defendant and do not violate the 
fundamental principle that the Secretary of State, even as repre¬ 
senting the Crown, is to be in no position different from that of 
the old East India Company.” ( Italics ours) 

It is submitted that the phraseology of the above sentence only 
marches with an interpretation of their Lordships’ judgment which 
accords a right of suit against the Government in all cases in which 
such a suit would have lain against a private person, including those 

89. (’13) ILR 40 Cal 391 (PC), Secretary of State for India v. Moment • 

90. (1859) 7 Moo Ind App 476 (529, 531) (PC). 

91. 72 Ind App (Supp Vol) 10 (17, 18) (PC). 

92. (’13) ILR 40 Cal 391 (399) (PC), Secretary of State v. Moment. 

93. (*69) 5 Bom BCR (App) 1, Peninsular & Oriental Steam Navigation Co- 
v. Secretary of State for India . 

94. (’13) ILR 40 Cal 391 (401) (PC). 
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in which the act to which the suit relates is one done in the exercise 
of what are usually called sovereign powers. 

It must, however, be pointed out that in Secretary of State for 

India v. Moment 9 * the dispute originated in a claim of title to land 

asserted by the Government as against the plaintiff who was in 

possession of the land. The nature of the dispute was described by 
Lord Haldane as follows : 

The proceedings out of which the appeal arises related to an 

ordinary dispute about the title to land in the course of which there 

emerged a claim to damages for wrongful interference with plain¬ 
tiff’s property.” 

It is quite possible to argue from the above that on the facts of 
the particular case the dispute between the Government and the 
plaintiff was in the nature of an ordinary dispute between two private 
parties and that the acts of the Government which gave rise to the 
suit were similar to the acts of any private person claiming title to 
land in another’s possession. It may, therefore, be argued that 
Moment's case “ falls within the principle laid down by Sir Barnes 
Peacock, C. J., in the P. 0. S. N. Company's case 97 namely, that 
a suit will he against the Government when the acts giving rise to 
the suit have been done in the conduct of undertakings which may be 
lawfully carried on by a private individual, and not otherwise. 

As against this line of argument, it must be noted that as 
already pointed out, the Privy Council does not seem to have been 
contemplating any particular category of suits involving claims to 
land when it held that such suits would have lain against the East 
India Company. The Privy Council has simply held broadly that 
suits involving claims over land would have lain against the East 
India Company and such suits, as already pointed out, may originate 
m acts of a private nature as well as in acts of a sovereign character. 

Moreover, even on the facts in the Moment’s case m the dispute 

related to what was claimed to be State land, from which the 

Government claimed the right to evict the plaintiff under the provi- 

smns of Burma Towns and Village Lands Act, 1898, on payment of 

compensation to him for his buildings. Obviously the powers which 

., G oveinraen t claimed to exercise were the powers which only 
the Cjovernment could exercise. 

Hence, it cannot be stated definitely that only one view was 
possible as to the nature of t he acts which led to the suit against 

95. (’13) ILR 40 Cal 391 (398) (PC). 

97 2 bif ,0 J. d 391 (PC) ’ Secretary of State v. Moment. 

Co v ! r A ? 9 ! 1 (15> 16 »' ^insular i Oriental Steam Navigation 
Go. v. Secretary of State for India. 

98. (13) ILK 40 Oal 391 (398) (PC), Secretary of State v. Moment. 
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the Government in Moment's case." Hence, on the whole, the 
observations of the Privy Council in Moment's case 100 are an extremely 
doubtful authority on which reliance can be placed in support of the 
theory as to the distinction between sovereign and non-sovereign 
acts propounded by Sir Barnes Peacock, C. J., in P. & 0. S. N. 
Company's case} 01 

. (w) Observa- On the other hand, the observations of the Privy Council in 

Council in: Ven- Venkata, Bao v. Secretary of State 103 are strongly suggestive of the 
kata Bao v. Se- view that a principle excluding from the cognizance of Courts suits 
cretary of State. a g a i ns t the Government in cases in which the act complained of 

pertains to the sovereign capacity of the Government, is not accept¬ 
able to their Lordships. In that case, the Madras High Court, 103 
following Secretary of State v. Cockcroft} 0 * had expressed the view 
that the East India Company could only have been sued in its 
capacity of a trading corporation and that it could not have been 
sued for Acts of State or Sovereignty and although a dismissal of a 
servant of the Crown may not perhaps, strictly speaking, be described 
as an act of State, it can certainly be more properly put in the class 
of acts of sovereignty rather than in the class of cases embraced by 
transactions carried on by private individuals and trading corporations, 
as the control of departments of State must be in the exercise of certain 
sovereign rights. The Madras High Court had also held, on this rea¬ 
soning, that under S. 32 of the Government of India Act, 1919, a suit 
for wrongful dismissal would not lie against the Secretary of State 
for India at the instance of a servant of the Crown, who has been 
dismissed from service. 

The above view of the Madras High Court was dissented from 
by the Privy Council on appeal in Venkata Bao v. Secretary of 
State. 103 The Privy Council observed as follows : 

“The reasoning of the Courts below as to S. 32 of the India 
Act, 1919, and its effect and bearing on these actions is another 
matter to which their Lordships must not be taken to give their 
assent. As at present advised their Lordships are not disposed to 
think that this section, which is a section relating to parties and 
procedure, has an effect to limit or bar the right of action of a 
person entitled to a right against the Government, which would 

99. (’13) ILR 40 Cal 391 (PC), Secretary of*State v. Moment . 

100. (’13) ILR 40 Cal 391 (399) (PC), Secretary of State v. Moment. 

101. (’69) 5 Bom HCR (App) 1 (15, 16), Peninsular <& Oriental Steam Naviga¬ 
tion Co. v. Secretary of State for India. 

102. 1937 P C 31 (35) [AIR V 24] (PC). 

103. 1934 Mad 516 (522) [AIR V 21] (DB), R. T . Rangachari v. Secretary of 
State. 

104. 1915 Mad 993 [AIR V 2] (DB). 

105. 1937 P C 31 (35) [AIR V 24] (PO). 



SUITS AND PROCEEDINGS 

otherwise be enforceable by action against it, merely because an 
identical right of action did not exist at the date when the East 
India Company was the body, if any, to be sued. If it had appear, 
ed that the plaintiff’s service under the Act of 1910 was not 
terminable at pleasure their Lordships are not prepared to say 
that remedy by suit against the Secretary of State in Council for a 
breach of the contract of service would not have been available to 
the plaintiff. Breach of contract by the Crown can in England be 
raised by petition of right. The fact that for a different reason— 
namely, that service under the East India Company was at 
pleasure_a precisely similar suit could not have been brought 
against the Company does not in their Lordships’ view conclude 
the matter either under cl. (2), Section 32 of the Act or on the 
reasoning of Sir Barnes Peacock in P. & 0. S. N. Company's case™" 

No doubt, the above observations of the Privy Council proceed 
on the ground that a suit against the Secretary of State would not 
be excluded merely because an identical right of suit did not exist 
at the date when the East India Company was the body, if any, to 
be sued. 107 But their Lordships’ observations necessarily negative 
the principle of excluding a suit in every case in which it relates to 
an act of the Government pertaining to its sovereign capacity. Their 
Lordships have clearly held that a suit based on contract would lie 
against the Government even though the contract may relate to a 
matter pertaining to the governmental and not commercial functions 
of the Go\ernment. Such a view is directly contrary to the observa¬ 
tions of Sir Barnes Peacock in the P. & 0. S. N. Company's case. 108 

Before proceeding further, reference has also to be made to the 
judgment of the Privy Council in Thomas Eales Rogers v. Rajendro 
Dutt. 100 In that judgment, the following sentence occurs : 

“The civil irresponsibility of the supreme power for tortious 
acts could not be maintained with any show of justice, if its agents 
were not personally responsible for them.” 

106. ( 69) 5 Bom H C K (App) 1, Peninsular A Oriental Steam Navigation Co. y. 
Secretary of State for India. 

107. 1937 Rang 89 (96, 97) [AIR V 24] (SB), Secretary of State v. Maurice. 

(It is the character of the suit and not whether it would have succeeded against 
the East India Company that is the test. If it is of that character that would 
have been against the East India Company, then by statute it lies against the 
ecretary of State for India in Council. Therefore, it is wrong to argue that 
because under the relevant statutes applicable to employment under the East 

India Company no suit brought under the parallel circumstances against it 
could have succeeded, no suit lies against the Secretary of State.) 

if 9 ) 6 B ° m H ^ R 1 (15, 16), Peninsular A Oriental Steam Naviga¬ 
tion Co. v. Secretary of State for India . 

109. (1861) 8 Moo Ind App 108 (131) (PC). 
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The above sentence, no doubt, implies the civil irresponsibility 
of Government for the tortious acts of its servants. On the basis of 
this sentence it was held by the Bombay High Court in Shiva Bhajan 
Burgaprasad v. Secretary of State for India™ that a suit for 
damages for tort would not lie against the Government in respect of 
acts or defaults of its servants. The authority of Thomas Bales Rogers 
v. Rajendro Dutt m must, however, be held as practically superseded 
by the judgment of the Privy Council in Moment 1 s case™ approving of 
the judgment of Sir Barnes Peacock, C. J., in P. & 0. S. N. Company's 
case. 113 It may be pointed out that in Thomas Bales Rogers v. 
Rajendro Butt , m the acts involved were clearly such that, according 
to the test laid down by Sir Barnes Peacock, C. J., would have fallen 
within the category of acts done in the course of conduct of under¬ 
takings of the nature of private business. Hence, if the suit had been 
brought against the Hast India Company, such a suit would have lain 
e\en according to the narrower view in the judgment of Sir Barnes 
Peacock, C. J., in P. & 0. S. N. Company's case 110 which judgment 
has been approved of by the Privy Council in Moment's case.™ 

To the extent to which the judgment of the Bombay High Court 
in Shiva Bhajan v. Secretary of State 117 is based on Thomas Bales 
Rogers v. Rajendro Butt , 118 the judgment of the Bombay High Court 
must also be treated as no longer good law in view of the judgment 
of the Privy Council in Moment's case™ 


(y)Observa. 
tions of Privy 
Council in High 
Commiss ioner 
for India v. I.M. 
Lall, examined. 


In High Commissioner for India v. I. M. Lall™ the Privy 
Council observed as follows: 

It is unnecessary to cite authority to establish that no action 
in tort can lie against the Crown, and, therefore, any right of 
action must either be based on contract or conferred by statute.” 

As regards the above observations it must first be noted that 
they concede the right of suit against the Government when the suit 
is based on contract. To that extent they weaken the authority of the 


110. (’04) ILR 28 Bom 314 (323, 324) (DB). 

111. (1861) 8 Moo Ind App 108 (PC). 

112. (’13) ILR 40 Cal 391 (PC), Secretary of State for India v. Moment. 

113. (’69) 5 Bom H C R (App) 1, Peninsular & Oriental Steam Navigation Co. v. 
Secretary of State for India. 

114. (1861) 8 Moo Ind App 108 (PC). 

115. (’69) 5 Bom H 0 R (App) 1, Peninsular and Oriental Steam Navigation 
Co. v. Secretary of State for India. 

116. (13) ILR 40 Cal 391 (399) (PC), Secretary of State for India v. Moment. 

117. (’04) ILK 28 Bom 314 (123, 324) (DB). 

118. (1861) 8 Moo Ind App 108 (P ’). 

119. (’13) ILR 40 Cal 391 (PC) Secretary of State for India v. Moment 

120. 1948 P C 121 (127) (Pr 24) [AIR V 35 C 35j : 75 Ind App 225 : 1348 FOB 
44 (PC). 
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observations of Sir Barnes Peacock, C, J., in the P. & 0. S. N. Company's 
case, 121 according to which even contracts made by the Government 
while acting in the exercise of what are usually called sovereign 
powers, could not be made the basis of the suit against Government. 
It may be remembered that in Nobin Chunder Dey's case 122 the 
Calcutta High Court held that a suit based on contract would not lie 
against the Government where it arose out of transactions which only 
a sovereign body could lawfully engage in. Hence, the general proposi¬ 
tion that a suit would not lie against the Government in respect of 
acts done in the sovereign capacity is negatived by the above observa¬ 
tions of the Privy Council as also those in Venkata Eao v. Secretary 
of State 123 already discussed. 


As regards a suit based on tort the observations are general and 
it is extremely improbable that their Lordships would have intended 
to deny the right of suit in such cases even to the extent conceded 
by Sir Barnes Peacock, C. J., in P. £ 0. S. N, Co.'s case, 11 * where he 
held that such suit would clearly lie in cases in which the act com¬ 
plained of had been done in the course of undertakings of the nature 
of a private business. It must be remembered that there is no doubt 
that this aspect of the judgment of Sir Barnes Peacock, C. J., has been 
approved by the Privy Council in Moment's case , 125 It is extremely 
improbable that the Privy Council in I. M. Lall's case 120 would have 
intended to supersede the view expressed by itself in Moment's case. 127 
Thus, the exact import of the observations of the Privy Council in 
I. M. Lall s case 1 -* is far from clear. Moreover, the observations 
were in the nature of obiter dicta. Hence, it is doubtful whether the 
observations of the Privy Council in I. M. Lall's case 129 would 
supersede the earlier decisions of the Privy Council in Secretary of 

State v. Kamachee Boye Sahaba m and Forester v. Secretary of State 
for India in Council. 1 '* 1 


121 (’6i) 5 Bom H C R (\pp) 1 (15, 16). Peninsular and Oriental Steam Navi¬ 
gation Co. v. Secretary of State for India . 

^State ^ 1 Ga3 11-.(20, 27) (DB), Nobin Chunder Dey v. Secretary of 

, 1 , 937 * G 31 (36 > t AIR V 2 *] ( p C), Venkata Rio v. Secretary of State. 

124. (’69) 5 Bom H C li (App) I, Peninsular and Oriental Steam Navigation 
Co v. Secretary of State. 

125. (’13) ILU 40 Cal 301 (390) (PC). Secretary of State for India v Moment. 

126. 1948 P C 121 [Alii V 35 C 35] : 75 lad App 225 : 1918 F C R 44 (PC), 
High Commissioner for India v. J. M. Lall. 

127. (’13) ILU 40 Cal 301 (39.9) (PC), Secretary of State for India v. Moment. 
128 1948 P C 121 (127) (Pr 24) [AIR V 35 C 35] : 75 lad App 225 : 19 13 F C 11 

44 (PC) High Commissioner for India v. J. M. Lall. 

129. 1948 P C 121 (127) [AIR V 35 C 35] I 75 Ind App 225 : 1918 F C R 44 (PC), 
High Commissioner for India v. 7. M. Lall. 

130. (1859) 7 Moo lad App 476 (PC).- 

131. (’72) lad App Supp Vol 10 (PC). 
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Article 300 

Note 3 (z) 
Pt. 132 

(z) State of 
Bihar v. Abdul 
Majid . 


The next case to 
Bihar v. Abdul Majid. 
as follows : 


which reference has to be made is State of 
13 “ In that case, the Supreme Court observed 


As regards torts of its servants in exercise of sovereign powers 

the Company (The East India Company) was not, and the Crown 

in India was not, liable unless the act had been ordered or ratified 

by it. Be that as it may, that rule has' no application to the case 

of arrears of salary earned by a public servant for the period that 

he was actually in office. The present claim is not based on tort 

but is based on quantum meruit or contract and the Court is 
entitled to give relief to him.” 


It will be seen that the above observations also do not wholly 
support the theory of distinction between sovereign and non-sovereign 
acts as the basis of determination of the question whether a suit 
against the Government will be cognizable by civil Court. The 
observations seem to recognize the validity of the theory only as 
regards suits on torts. As regards suits based on quantum meruit or 
contract, the Supreme Court has definitely held that such suit would 
he against the Government irrespective of the question whether it 
relates to the exercise of sovereign functions or commercial functions 
by the Government. The view expressed by Sir Barnes Peacock, C. J.„ 
in P. & O.S.N. Co.’s case, 133 which was followed by the Calcutta 
High Court in Nobin Chunder Dey’s case, 134 that no action would lie 
against the Government even where it is based on contract, if the 
contract has been entered into by the Government in the exercise of 
what are usually called sovereign powers, must, therefore, be regarded 
as clearly overruled by the Supreme Court in the above case. 135 

As regards suit based on tort, however, the observations of the 
Supreme Court do seem to recognize a difference between acts done 
in the exercise of sovereign powers and other acts. But the observa¬ 
tions in this regard are clearly obiter dicta and the expression “Be 

that as it may” indicates that the Supreme Court was only expressing 
its opinion in a tentative fashion. 

(za) Moodalayv. figment of the Master of the Bolls (afterwards Lord 

Horton. Kenyon) in Moodalay v. Marlon, m which Sir Barnes Peacock has 

cited, contains the following words: 

132. 1954 S C 245 (249, 250) (Pr 17) [AIR V 41 C 54] : 1954 S C R 796 (SC). 

133. (’69) 5 Bom H C R (App) 1 (15, 16), Peninsular and Oriental Steam 
Navigation Co. v. Secretary of State for India. 

134. (’76) ILR 1 Cal 11 (26, 27) (DB), Nobin Chunder Dey v. Secretary of 
■ State • 

135. It has already been seen above that the view is contrary to the observations 
of the Privy Council in Venkata Rao v. Secy, of State. (AIR 1937 P C 31 (35) 
and High Commissioner for India v. J. M. Lall. (AlR 1948 P C 121 (127).) 

136. (1785) 28 E R 1245 (1246): 1 Bro C 0 469. 
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“I admit that no suit will lie in this Court against a sovereign 
power, for anything done in that capacity; but I do not think the 
East India Company is within that rule. They have rights as a 
sovereign power, they have also duties as individuals; if they enter 
into bonds in India, the sums secured may be recovered hero. So, 
in this case, as a private company, they have entered into a private 
contract to which they must be liable. . . . Here is a prima facie 
ground of action.” 

But it will be seen that the observations of the Master of the 
Bolls excluding the right of action in the case of acts done in a 
sovereign capacity, are only in the nature of obiter dicta. Whatever 
criticism is applicable to the observations of Sir Barres Peacock in 
this respect is also applicable to the observations of the Master of the 
Rolls and the distinction drawn by the Master of the Rolls has, 
therefore, to be regarded not only as not proceeding on sound lines 
but also as not being of much validity at the present day. 

From the above review of authorities, it is clear that the test of 
distinction between sovereign and non-sovereign acts as the basis for 

determining the jurisdiction of Courts in suits against Government, 
has no validity at the present day in the broad and comprehensive 
form in which it was enunciated by Sir Barnes Peacock, C. J., in 
P. & 0. S. N. Company's case 137 and that as regards suits on contracts , 
at least, the distinction has no application. 

Even as regards suits on torts , although the generality of the 
decisions proceeds on the view that no suit will lie against the 
Government in respect of tortious acts of its servants, 138 yet, they 

137. (’69) 5 Bom H C R (App) 1 (15,16), Peninsular and Oriental Steam Naviga¬ 
tion Co. v. Secretary of State for India. 

138. 1954 S C 215 (250) [AIR V 41 C 54] : 1954 S G R 786 (SC), State of Bihar 
v. Abdul Majid. (Rule that suit on tort will not lie in regard to acts done in 
exercise of sovereign powers except when it was ordered or ratified does not 
apply to quantum meruit or contract.) 

1954 F C 41 (44) [AIR V 31] (FCj, Gurucharan Kaur v. Province of Madras. 
(Confirming on appeal AIR 1942 Mad 539.) 

1954 Pat 513 (517, 513) [AIR V 41 C 174] : ILR 33 Pat 603 : 1954 Cri L Jour 
1593 (DB), State of Bihar v. Sonabati Kumari. (The authority s cited establish 
that by now the general immunity of the State in India in the field of torts has 
been put to at least three broad exceptions and in those cases the State is liable 
to an action in Courts for the tortious liabilities ot its servants—The three broad 
exceptions are : (i) Where the act is done in the conduct of undertakings which 
might be carried on without having sovereign power delegated to it : 5 Bom 
H C R App 1 at pp. 13 and 16 approved in 40 I A 48; (ii) Where the acts con- 
sist in detention by State of lands, goods, chattels or'money though in fact those 
actB are dene in exercise of powers usually called sovereign or governmental 
powers or powers given to them under municipal law; (iii) Act authorised by the 
State or where the State has been profited by it. 
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recognize that the rule is subject to exceptions. The exceptions 
usually recognized are where the acts have been ordered or ratified 
by the Government, or where the suit is for relief on the allegation 
of detention of land, chattel or money or where the Government has 
profited by the acts of the public officer or where the suit is for 
damages for trespass to plaintiff’s property . 139 The principle on which 

1953 Assam 116 (Pr 55) [AIR V 40 C 53] (DB), Union of India v. Ram KamaI. 
(Using “Act of estate” in broader sense, the following conclusions may be 
deduced : (i) Acts falling within “foreign sphere” cot justiciable; (ii) Acts in 
exercise of sovereign power in times of war, insurrection, rebellion and other 
emergencies of like character not justiciable. In other cases the acts of officers 
or servants of Government for which action would lie against the Government 
are : (1) Acts professedly done under sanction of municipal law in exercise cf 
powers conferred by that law. Similarly, acts for which there is an enforceable 
statutory obligation; (2) Acts cf detention by Government or its officials of lands, 
goods, including acts of trespass ; (3) Acts expressly authorised by Government 
or where Government has'profited by their performance.) 

( 47) ILR (1947) 2 Cal 141 (146, 147, 149), Uday Chand Mahatab v. Province 
of Bengal. (Patm sale-Collector paying sale proceeds to wro g person — Held 
Crown not liable for negligence of Collector : (1876) ILR 1 Cal 11, Foil. — In 
this case, it was held that to the rule that no suit would lie for acts done in 
exercise of sovereign powers, (though under colour of muoioipal law), there were 
certain exceptions and that a suit would lie for detention of land or chattels 
but not in other cises of acts done by officers except where the act had been ex- 
pressly authorised or Crown had profited by it.) 

1934 Bom 277 (293, 294) [AIR V 21], Municipal Corporation Bombay v. Secretary 
of State. (It would be a misnomer to call ordinary administrative acts of Sovereign 
against its own subjects in peace time acts of State and claim immunity although 
they amount to a contract between sovereign and subject — Further neld that 
apart from commercial transactions, there are only three exceptions in which 
Secretary uf State could be made liable : (1) trespass to immovable property; (2) 
obligation imposed by statute, and (3) when it can be shown that benefit has 
resulted to Government from a tort of its servants.) 

1931 Rang 294 (300) [AIR V 18] (DB), Kader Zailany v. Secretary of State. 
(Wrongful arrist and detention by police — No suit will lie against Secretary of 
State for damages. Suits may be brought against Government in respect of acts of 
officers of Government employed in the collection of revenue and in the financial 

or commercial concerns of the public, and it is possible that in certain circums¬ 
tances Government may be liable for torts committed by such officers. But police 
officers arc not such officers and the general rule seems to be that Government 
is not liable for wrongs done by its officers unless the wrongful act is done either 
by its order or on its behalf being subsequently ratified or adopted by it and is not 
ordinarily liable for wrongs done by subordinate public officers in exercise of 
powers given to them by law—In present case, alleged wrong was done by police 
officers in exercise of powers given by law, and if their action is maliciously 
wrongful a~ applicant alleges he had his remedy against them by way of suit subject 
to the condit.ons laid down in S. 42, Police Act and S. 80, Civil P. C., but he had 
no remedy against Secretary of State as representing the Government.) 

1915 Mad 993 (994) [AIR V 2] (DB), Secy . of State v. Cockeraft. 

1915 Mad 434 (439) [AIR V 2], Ross v. Secretary of State. 

139. See the cases in Foot Note (138) above. 
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such exceptions are based has not been clearly discussed in any of the 

authorities. Apparently, they are based on the ground that in such 

cases a Petition of Right would have lain against the Crown in 

England. 140 The recognition of such exceptions clearly amounts to 

holding that the broad proposition laid down by Sir Barnes Peacock, 

C. J., in P. d 0. S. N. Co. s case 1 that no action will lie against 

the Government in respect of acts done in its sovereign capacity, is 

not a satisfactory rule of guidance in determining in what cases a suit 

will lie against the Government. If the above principle is not a 

satisfactory one, and if the Government is not to be immune from the 

liability to be sued in a Court of law merely on the ground that the 

act complained of has been done in its sovereign capacity, then it is 

not clear why the liability of the Government must be confined to 

cases in which a Petition of Right would have lain against the Crown 
in England. 


Moreover, what amounts to exercise of powers usually called 
sovereign powers, or powers which can be lawfully exercised only by 
a sovereign body or its agents and not by a private individual, can 
hardly be stated with any degree of definiteness. In this connection, 
the observations of Sir Barnes Peacock, C. J., himself in P. d 0, 
S. N. Company's case ni may be quoted. He said: 


It may be difficult in some cases to determine whether an act 
is done in the exercise of powers usually called sovereign powers 
by individuals to whom such powers have been lawfully delegated. 
It is clear that the East India Company would not have been liable 
for any act done by any of its officers or soldiers in carrying on 
hostilities, or for the act of any of its naval officers in seizing as 
prize property of a subject, under the supposition that it was the 
property of an enemy, nor for any act done by a military or naval 
officer or by any soldier or sailor, whilst engaged in military or 
naval duty, nor for any acts of any of its officers or servants in the 

exercise of judicial functions.But we think there can be no 

doubt that the East India Company would have been liable for the 
negligence of its servants or officers in navigating a river steamer 
or in repaiiing the same or in doing any act preparatory to such 
repairs. Such an act could not by any possibility be said to be done 
m the exercise of sovereign powers although it was an act which 


14 O' 1915 Mad 434 (438) [AIR V 2], Ross v. Secy, of State. (The liabilities 
of East India Company cannot have been any less than those of tne Crown in 
England on a Petition of Right which extend not only to detention of land, 
chat eh or money of the subject but also to breach of contract.) 

m. ( 09) 5 Bom H C R (App) 1(15, 16), Peninsular and Oriental Steam Naviga¬ 
tion Co. v. Secretary of State for India. 

U2. C69) 5 Bom H C R (App) 1 (16, 17), Peninsular and Oriental Steam Naviga- 
■turn Co. v. Secretary of State for India. 
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(ze) Illustrative 
examples to 
show difficulty 
of applying test. 


(zf) Personal 
injury. 


The contradictory and anomalous results that may be reached 

by applying the theory of distinction between sovereign and non 

sovereign acts may be also referred to here with some illustrative 
examples. 

. In Secretar y of State v. Cockcraft , U3 it was held as follows: The 
maintenance of roads is one of the functions of the Government and 
though that function may be delegated" to municipalities and local 
boards, it is still a sovereign function, especially where the road is 
maintained for military purposes, and the Secretary of State for India 
in Council exercising such sovereign function will not be liable for 
injuries sustained by a person coming against a heap of gravel stored 
on the road by a contractor, as it cannot be said to have been done in 

the conduct by the Government of undertaking, which might have 
been carried on by private persons. 

Similarly, in Mclnerny v. Secretary of State for India,™ it was 

held that no suit will lie against the Secretary of State claiming 

damages for negligence in respect of an accident which happened to 
the plaintiff on a public highway. 

But in the P. <£ 0. S. N. Company's case.™ on which the above 
decisions were based, Sir Barnes Peacock, C. J, himself (at p. 14) 
expressed his opinion that the East India Company would have been 
liable for damages sustained in an accident caused by the negligence 
of its servants on a public road. He observed i 

A gentleman returning home on a dark evening was dragged 

backwards out of the conveyance, in which he was driving himseli 

by the wire of the electric telegraph which crossed the public road, 

and which hung loosely and so low that he was unable to pass 

under it; the gentleman was seriously injured, and lamed for life. 

Could it be said that, if the accident had occurred at the time of 

the East India Company they would not have been liable, if the 

accident had been proved to have been caused solely by the negligence 
of their servants?’* 


Another instance which may be given is the case of John Vectis 
Carew Wyllie v. Secretary of State. 146 In that case the Secretary of 
State was held liable for damages caused by the fall of a gate in a 
public garden on the plaintiff, resulting in his leg being broken. 

143. 1915 Mad 993 (995) [AIR V 2] (DB). 

144. (’ll) ILR 38 Cal 797 (800, 831) (DB). 

145. (’69) 5 Bom H C R (App) 1 (14), Peninsular and Oriental Steam Navigation 
Co. v. Secretary of State for India • 

148. 1928 Lah 340 (347) [AIR V 15] (DB). 


SUITS AND PROCEEDINGS 

In Eader Zailany v. Secretary of State™ in which it was held 
that a suit will not lie against the Secretary of State for damages for 

wrongful arrest by a police officer, the following passage occurs in the 
judgment of Heald J.: 

“It seems clear that suits may be brought against Government 
in respect of the acts of officers of Government employed in the 
collection of the revenue and in the financial or commercial 
concerns of the public and it is possible that in certain circumstances 
Government may be liable for torts committed by such officers.” 

But in Nobin Chunder Bey v. Secretary of State™ the Calcutta 
High Court emphatically held that matters relating to public revenue 
fall within the exclusive ambit of sovereign functions and as such 
removed from the purview of courts. 

The opinion is sometimes expressed that although a court may 
have jurisdiction to entertain a suit against the Government in all 
cases in which the act complained of does not amount to an Act of 
State in the strict sense of the term and is subject to the municipal 
law of the country, yet, there may be no cause of action against the 
Government in some cases although in the same circumstances, a 
cause of action may exist as against a private person. 149 No doubt, 
this view is logically possible as jurisdiction and cause of action are 
two distinct conceptions and the mere fact that the jurisdiction of 
the Court is not barred will not necessarily mean that the suit against 
the Government will be maintainable or that the plaintiff’s allegations 
will constitute a valid cause of action against the Government. 150 
But this means that the Government as such will be entitled to 
immunity from liability under municipal law in some cases although 
under the same circumstances a private person would be liable to be 
sued in a court of law. This position is not correct. As already 
explained, the correct position is that if the act complained of is 
covered by the municipal law of a country and is not an ‘act of State* 
in the strict sense of the term, a suit will lie against the Government 
in all cases in which a suit would lie against a private person unless 
there is any valid statutory bar to such a suit. 161 

147. 1931 Rang 294 (299, 300) [AIR V 18] (DB). 

148. (76) ILR 1 Cal 11 (26) (DB). 

149. 1931 Rang 294 (299) [AIR V 18] (DB), Kader Zailany v. Secretary of State . 
(See the observations of Heald J. in this case.) 

150. 1937 Lah 572 (577) [AIR V 24] (DB), Oma Parshad v. Secy, of State . 

(’04) 6 Bom L R 131 (144) (DB), Jehangir v. Secy, of State. 

[See also (1859-61) 8 Moo Ind App 108 (131) (PC), Thomas Eales Rogers v. 
Rajendro Dutt .] 

151. See ('04) 6 Bom L R 181 (149) (DB), Jehangir v. Secy, of State. (The 
dootrine laid down in Story on Agency, S. 319 and in Tobun v. Queen and in 

eather v. Reg. as to the irresponsibility of the Drown does not apply in the 
as* of the East India Co. but in none of these oases and in no oase that has 
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No doubt, in some important decisions 153 the question has been 
considered in terms of the jurisdiction of courts, and it has been held 
that the jurisdiction of the courts would not be barred if the act 
complained of does not constitute an act of State but is governed by 
the municipal law. But the plea has not even been raised in those 
cases that though the jurisdiction of the court was not barred and 
though a suit would have lain against a private person in the same 
circumstances, tho suit against the Government would not lie, because 
the Government as such was entitled to an exemption from liability 
not applicable to a private person. The defence has only been that 
the Court had no jurisdiction to entertain the suit against the 
Government, the assumption all round being that if this plea was 
overruled, the suit would lie if a cause of action would arise under 
the law, in the same circumstances, against a private person. 

In this connection, mention must be made of the view expressed 

in several decisions that a suit will not lie against the Government 

for the wrongful acts, or omissions, of public servants while exercising 

statutory authority and not merely acting under the orders of the 

Government (see Note 5 (m)). These decisions, it must be noted, do 

not proceed on any ground which is said to be peculiarly applicable 

to suits against the Government as such but proceed on a general 

ground, namely, that tho maxim respondeat superior (let the 

principal answer) is subject to the exception that a master is 

not liable for the acts of his servants performed in discharge of a 
duty imposed by law. 

To sum up the above discussion, the following points seem to 
be clear : 

The test of distinction between sovereign and non-sovereign acts 
laid down by Sir Barnes Peacock, C. J„ in the P. & 0. S. N. Company's 
case™ for the purpose of determining the jurisdiction of Courts to 
entertain actions against the Government is, at the present day, not 
good law in the light of subsequent authorities, at least in the form 
in which the theory was propounded by Sir Barnes Peacock, C. J., 

The rule laid down by Sir Barnes Peacock, C. J, that no action will 
lie against the Government in the case of contracts entered into or 
acts done in the exercise of powers, which can only be lawfully 
e xercised by a sovereign body or its agents and not by a private 

been cite j, has it ever been suggested that the East India Co. would have been 

liable on any other ground except that which renders an ordinary principal 
liable for the acts of his agent.) 

152. (1857) 6 Moo Ind App 467 (529) (PC), Stafford Bettesworth Haines v. The 
East India Company, 

(’04; 6 Rom L R U1 (144) (DB), Jehangir v. Secy, of State. 

(18S2) ILR 5 Mad 273 (279) (DB), Secretary of State v. Hari Bhanji. 

153. (’69) 5 Bom H C R (App) 1, Peninsular and Oriental Steam Navigation 
Co. v. Secretary of State for India. 



SUITS AND PROCEEDINGS 


individual, has been subjected to several exceptions, even by the 
decisions which recognize a distinction between sovereign and non. 
sovereign acts for the purpose of seeing whether a suit will lie against 
the Government in a given case. For instance, it is settled law now 
that a suit ex contractu will lie against the Government even in 
its sovereign capacity. 104 It will be remembered that in Nobin 
Chunder Day's case 165 it was held following the observations of Sir 
Barnes Peacock, C. J., in the P. d 0. S. N. Company's case 150 that even 
a suit based on contract would not lie against the Government where 
it relates to what may be called a sovereign function of the 
Government. This view must now be definitely treated as not good 
law and Nobin Chunder Dey’s case 157 must be treated as overruled 
by the Supreme Court decision in State of Bihar v. Abdul Majid 153 
and also by the observations of the Privy Council in Venkata Bao v. 
Secy, of State 109 and High Commissioner for India v. I. M. Lull. 160 

As regards other kinds of suits, the cases have recognized that 
such suits will lie even in regard to acts done in sovereign capacity 
of the Government, in the case of trespass to immovable property or 
detention of land, chattels or money, or where the Government has 
profited by the act of the public servant. 


Thus, the scope of the rule laid down by Sir Barnes Peacock, C. J., 
that an action against the Government would lie only if the act 
complained of is done in the conduct of an undertaking which can be 
lawfully carried on by a private individual or corporation, and not 
where the act has been done in the sovereign capacity of the 
Government, has been very much reduced in its application even by 
the decisions which are inclined to recognize a distinction between 
the sovereign and non.sovereign functions of the Government as the 
ba 3I s for determining whether a suit will lie against the Government 
m a given case. Apart from this, the rule laid down by Sir Barnes 
Peacock, C. J., has been definitely dissented from by the Madras High 

(251) tAIR V 41 ° 541 1 1954 8 ° R 786 < SC >> o/ BiA-r 

[ F 0 Til (Pcf , {127) (Pr 24) [A 1B V 35 C 351 : 75 Ind App 225 : 1948 
19S7 P C si ^'^l ghCornmissw ^r for India v. I. AT. Lall 

^ R v 243 (PC), Venkata Rao v. Secretary of State.} 

site 1 L R 1 Ca ‘ 11 < 26 ’ 27 > (D B). Nobin Chunder Dey v. Wary of 

* ^SecreZl ojStafe hrlndial^^ ^ Navi <> al '° n 

157. (’76) ILR 1 Cal 11 (DB), Nobin Chunder Dey v. Secretary of State. 

158. 1954 S C 245 [AIR V 41 C 54] : 1954 8 C R 786 (SC). 

159. 1937 P C 31 (35) [AIR V 24] (PC). 

160. 1948 P C 121 (127) [AIR V 35 C 35] : 76 Ind App 225 : 1948 F C R 44 (po ) 4 
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.{zk)iConclusion. 


Court in Secretary of State for India in Council v. Bari Bhanji™ 1 
by the Bombay High Court in Jehangir v. Secretary of State™ 2 by 
the Assam High Court in the Union of India v. Murlidhar Agar- 
walla 103 and by Mukerjea, J., of the Supreme Court in Province of 
Bombay v. Khushaldas Advani. m 

The rule also seems to be at variance with the principles laid 
down by the Privy Council in Secretary of State in Council of India 
v. Kamachee Boye Sahaba S 1G5 Forester v. Secretary of State 100 and 
Eshugbayi Eleko v. Officer Administering Government*of Nigeria™ 7 
According to these principles, the cognizance by Courts seems to be 
excluded only in the case of acts which strictly fall in the category 
of acts of State, that is, acts done in the course of dealings with 
foreign States and subjects of foreign States and not in the case of 
acts which are done under the sanction of municipal law, irrespective 
of the question whether such acts are done in the conduct of 
undertakings which can be lawfully carried on by a private individual 
or in the exercise of powers which can lawfully be exercised only by 
a sovereign body or its agents and not by a private individual. 

The observations of Lord Haldane in Moment's case 108 at first 
sight appear to support the distinction between sovereign and non¬ 
sovereign functions of Government for the purpose of determining 
the jurisdiction of Courts in suits against the Government, made by 
Sir Barnes Peacock, C. J., in P. & 0. S . N. Co's case.™ d But for 
reasons already explained, this does not seem to be really the case, 
and the decision of the Privy Council in Moment's case 170 does not 
seem to go beyond holding that a suit involving a claim over land, 
would have lain against the East India Company although an action 

could not have been brought against the British Crown in such 
a case. 

The contradictions, which result from the actual application of 
the distinction drawn by Sir Barnes Peacock, C. J., have already been 
discussed. 

Thus, the distinction between sovereign and non-sovereign 
functions as propounded by Sir Barnes Peacock, C. J., in P. & 0 . S. N. 

161. (’82) ILR5 Mad 273 (DB). 

162. (’04) 6 Bom L R 131 (DB). 

163. 1952 Assam 141 [AIR V 39J : I L R (1951) 3 Assam 279 (DB). 

164. 1950 S # C 222 [AIR V 37 C 18] : 1950 S C R 621 (SC). 

165. (1857-59) 7 Moo Ind App 476 (PC). 

166. (’72) Ind App (Supp. Vol 10) (PO). 

167. 1931 P C 248 [AIR V 18] (PC). 

168. (’13) ILR 40 Cal 391 (399), (PC), Secretary of State v. Moment . 

169. (’69) 5 Bom H 0 R (App) 1, Peninsular and Oriental Steam Navigation 
Co. v. Secretary of State for India. 

170. (’IB) ILR 40 Cal 391 (PC), Secretary of State v. Moment . 
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Company’s case 171 does not seem to be, on the authorities, a safe and 
reliable rule of guidance for determining in what cases a suit will 
lie against the Government. The true principle appears to be that 
laid down by the Madras High Court (Turner C. J. and Muttusami 
Ayvar J) in Secretary of State for India in Council v. Ilari Bhanji, m 
namely, that the acts done by the Government in its sovereign 
capacity should be divided into two classes those which lie outside the 
province of municipal law and those that fall within that law and it 
is of the former only that the municipal courts of this country 
cannot take cognizance. Acts of the Government, which are done 
under the sanction of municipal law, are not removed from the 
cognizance of Courts, although the acts are done in the exercise of 
powers which can be lawfully exercised only by a sovereign body or 
its agents and not by a private individual. 

Support for this view is also derived from the Introduction to 
the Ninth Edition (1952) of Dicey’s Law of the Constitution, 
pages d-cli. It is observed there as follows : 

It is clear that no suits would have lain against the East 

India Company, and therefore not against its successors today, for 

Acts of State. There is, however, a class of act 3 which no private 

individual or trading corporation could have accomplished. For 

these, so far as they fall within their sphere, the Governments of 

the Provinces are now liable. In other words, liability extends to 

all wrongful acts which are not covered by the narrow meaning 

which the Courts apply to the true Act of State, whether or not 

they be acts which could have been done by a private individual 
or trading corporation.” 

It has already been seen above that in England the Crown 
Proceedings Act ot 1917, subject to certain exceptions, enables civil 
proceed,ngs to be taken against the Crown in the same circumstances 
as they can be taken against a subject. I7 - ! Thus, it would be 
anachronistic to stick to the rule of distinction drawn by Sir Barnes 
Peacock, C J„ between-acts done in the conduct of undertakings 
which can be lawfully carried on by a private individual and those 
done m the exercise of powers which can only be lawfully exercised 
)\ a .. 0 \erei o n ody or its agents and not by a private individual. 

In view of the unsatisfactory and confusing state of the case-law 
it ,s desirable that the position is clarified by suitable legislation. 

here is ample scope for such legislation provided by the article itself 
under which the provision as to Governm ent suing or being sued in 

171. (69) 5 Bora HCB (App) 1 ( 15 , 16 ), Peninsular and Oriental Steam 
Navigation Co. v. Secretary of State for India. 

172. (’82) ILR 5 Mad 273 (279) (DB). 

173. Halsbury’s Laws of England, 3rd Edition (Simonds), Vol. XI, page 4, P r . 3. 

I.Ind. Con. S.F. 74. 
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like cases as the Dominion of India or the corresponding Provincial 
Government might have sued or been sued if the Constitution had not 
been passed, is expressly made subject to legislation by Parliament or 
the State Legislature. 

(zl) Power of Legislature to modify provisions of this article as to 
cases in which Government can sue or be sued _See Note 9 . 

The above discussion only applies to suits against the Central 
Government and the Governments of Part A States. In the case of 
States which correspond to what were Indian States before the 
Constitution, the question whether a suit by or against the Govern¬ 
ment of such a State will lie will depend on the question whether 
under similar circumstances a suit would have lain by or against the 
Government of the corresponding State. 

See also Note 18. 

4, Suits on contracts. — It can be taken as settled law now 

that a suit on contract or quantum meruit will lie against the 

Government irrespective of the question whether the contract was 

entered into on behalf of the Government in the conduct of an 

undertaking which can be lawfully carried on by a private person or 

it was entered into in the exercise of powers which can be lawfully 

exercised only by a sovereign body or its agents and not by a private 
person. 1 

In Nobin Chundev Dey v. Secretary of State for India 3 it was 
held by the Calcutta High Court, following the observations of Sir 
Barnes Peacock, C. J., in Peninsular and Oriental Steam Navigation 
Co. v. Secretary of Statef that a suit based on contract would not lie 
against the Secretary of State where the contract had been entered 
into in the course of transactions which can be lawfully conducted 
only by the sovereign body and not by a private individual. This 
view is no longer good law and the above decision of the Calcutta 
High Court and the observations of Sir Barnes Peacock, C. J., on 
which it is based, must be treated as overruled by the Privy Council 
and the Supreme Court. (See Note 3 (zj).) 

(a) General and 5. Suits on tort. — The general question as to in what cases a 

Introductory. suit will lie against the Government has been discussed in Note 3. The 

question in what cases a suit based on tort will lie against the 

Article 300 — Note 4 

1. 1954 S C 245 (251) (Pr 17) [A I R V 41 C 54] : 1954 S C R 786 (SC), State of 
Bihar y. Abdul Majid. 

1948 P C 121 (127) (Pr 24) [A I R V 35 C 35] : 75 Ind App 225 : 1948 F C R 44 
(PC), High Commissioner for India v. J. M. Lall, 

1937 P 0 31 (35) [AIR V 24] (PC), Venkata Rao v. Secretary of State . 

2. (’76) ILR 1 Cal 11 (26, 27) (DB). 

3. (’69) 5 Bom H C R (App) 1. 
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Government must be considered in the light of the discussion in 
Note 3 (zc). It has been seen in that Note that there is a conflict of 
decisions as to the general principles according to which the question 
of maintainability of a suit against the Government must be deter¬ 


mined. As seen in that Note, the main question round which the 
controversy has centred is as to whether the test of distinction 
between acts done in the conduct of undertakings which can be 
lawfully carried on by private individuals and acts wnich can only 
be carried on by the Sovereign or his agents and cannot be lawfully 
carried on by private individuals is a sound test for distinguishing 
cases in which a suit will lie against the Government and those in which 
such a suit will not lie. The question has been thoroughly canvassed 
in Note 3 and it has been seen that the above test which was first 
propounded by Sir Barnes Peacock, C. J„ in Peninsular and Oriental 
Steam Navigation Co. v. Secretary of State 1 is not a sound one and 
is not a safe rule of guidance at the present day. It has also been 
seen in Note 3 (zk) that the true principle is that in all cases in which 
the act complained of does not amount to an Act of State in the 
strict sense of the term and purports to be done under the sanction 
of municipal law, the legality of the act can be questioned in a court 
of law. This general principle is also applicable to cases based on 
tort as well as those based on contract. (See Note 4.) 
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Although the question involved is a general one, it has bee 

seen in Note 3 that on the authorities as they are now, it is on] 

m regard to suits on contracts that it is settled that th 

Government as such cannot claim any immunity from the liabilit 

of being sued. In regard to suits on torts, the general view is tha 

subject to certain exceptions, a suit basod on tort will not lie agains 

tho Government in respect of the acts and defaults of its servants 

(See Note 3 (zc).) It has been seen that there are even obiter dicta, t 

this effect, of the Supreme Court in State of Bihar v. Abdul Majid. 

s the relevant decisions have been fully discussed in Note 3 fi 

connection with the general question, it is not necessary to refei 

to all the decisions in this Note again as regards the principle: 

applicable to the question as to in what cases a suit on tort will lit 

against the Government. But it would be convenient to summarise 
the mam decisions on the subject. 

tt- ln SecretariJ °f State v - Cocker aft? it was held by the Madras 
High Court that a suit for damages will not lie against the 

Government for personal injury suffered by the plaintiff as a result 


1 . 

2 . 

3 . 
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1954 S G 215 (250, 251) [AIR V 4L C 54] : 1954 S C R 786 (S C) 
1915 Mad 993 (995) [AIR V 2] (DB). 
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of an accident which happened to him on a public highway owing 

to the negligence of the servants of the Government. The ground 

of decision was that the maintenance of a highway is a sovereign 

function of the Government and there can be no suit against the 

Government in respect of such a function. A similar decision was 

also given by the Calcutta High Court in Mclnerny v. Secretary of 
State} 

As seen in Note 3, the above view is inconsistent with the view 
expressed by Sir Barnes Peacock, C. J., in the P. and 0. S. N. 
Company's case 5 and of the Lahore High Court in John Vectis 
Careiu Wyllie v. Secretary of State} (See Note 3 (zf).) 

In Uday Chand Malitah v. Province of Bengal , 4 5 6 7 8 it was held 
that a suit would not lie for damages against the Government, 
where a Collector holding a patni sale had paid the sale proceeds to 
a wrong person. This decision proceeded on the ground that the act 
complained of was done in the exercise of a function of a “sovereign” 
character. 

A similar decision is that of the Calcutta High Court in Moti 
Lai Ghose v. Secretary of State for India} In that case, certain 
money was seized from the house of the plaintiff on the suspicion 
that he was involved in a dacoity and that the money was stolen 
property. He was subsequently tried for dacoity but acquitted. 
Thereupon he applied for recovery of the money seized from him, 
and eventually obtained an order from the High Court for such 
payment. But in the meanwhile the Magistrate had paid over the 
money to the person in whose house the dacoity had taken place. 
Thereupon the plaintiff brought a suit against the Government for 
recovery of the money with interest and costs. It was held by the 
Calcutta High Court that the suit would not lie. 


4 . (’ll) I L R 38 Cal 737 (800, 801). 

5. (’69) 5 Bom H CR (App) 1, Peninsular and Oriental Steam Navigation Go. 
v. Secretary of State for India. 

6 . 1928 Lah 346 [AIR V 15]. 

7. (’47) I L R (1947) 2 Cal 141 (149) (DB). 

[See also 1934 Cal 128 (131) [A I R V 21] (D B), Secretary of State v. Bamnath 
Bhatta. (Surplus of proceeds of sale held by Deputy Collector paid to wrong 
person — No benefit derived by the Government by such payment—Secretary 
of State not liable.)] 

8 . (’05) 1 Cal L Jour 355 (359) (DB). (In cases of torts committed by Government 
officials the person to be sued is the person who has actually done the alleged 
wrongful act. Further, the Magistrate who had passed the wrong order was 
exempt from liability, under Act XVIII of 1850 -It is inconceivable that the 
Government, the principal, should be held liable — There wa3 no specific 
exemption in the case of the Government a 9 in the case of the Magistrate 
because there was no liability at all in the first instance.) 
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It was held by the Madras High Court in Etti v. Secretary of 
State, 9 that a suit for damages will not lie against the Government 
where through the negligence and mistake of the employees in a 
Government hospital a child which had been admitted in the hospital 
for treatment was handed over to a wrong person on discharge and 
the parents of the child were unable to trace the child thereafter. 
This decision also proceeded on the ground that the act complained 
of pertained to an activity of the Government which was of a 
“sovereign” character. 

In District Board, Bhagalpur v. Province of Bihar, 10 loss was 
caused to a party by the negligence of certain Government officials 
which had resulted in certain moneys being paid out of the Govern¬ 
ment treasury on the basis of forged cheques. It was held that a 
suit will not lie against the Government in such a case. 

In Shivabhajan Durga Prasad v. Secretary of Stale 11 a suit 
was instituted against the Secretary of State in Council to recover 
damages on account of the negligence of a chief constable with respect 
to goods seized. It was held that the suit was not maintainable 
inasmuch as the chief constable seized the goods not in obedience 
to an order of the executive Government but in performance of a 
statutory power vested in him by the Legislature, and the seizure of 
the goods was not in any sense productive of benefit to the revenue 
of the Government nor was it a transaction out of which profit 
could be derived and there had been no ratification or adoption of 
the act. The above decision was followed by the Allahabad High 
Court in a similar case in Bam Gulam v. U. P. Government 
See also the undermentioned case. 13 

In Secretary of State v. Sri Gobinda Chaudhury, u it was held 
that where a person’s estate is taken over by the Court of Wards for 
management and then released, he cannot sue the Secretary of State 
for India for damages on the ground that the manager of the estate 
appointed by the Court of Wards has not done his duty by realising 
all moneys due to the estate with due diligence or has not accounted 
to the Court of Wards for certain moneys which he collected. 


9. 1939 Mad 6G3 (66(5) [AIR V 26] (DB). 

10. 1964 Pat 529 (539) (Pr 48) [AIR V 41 C 177] (DB). 

11. (’01) ILR 28 Bom 314 (328) (DB). 

12. 1950 All 206 (210) [AIR V 37 C 79] : I L R (1951) 1 All 135 (DB). 

13. 1937 Lab 572 (577) [AIRY 24] (DB), Oma Parshai v. Secretary of State. 

(Property stolen from plaintiff^ house — Property recovered by police but 

misappropriatei by the custody officer — No suit lies against Secretary of State 

for recovery of value —Master not liable for unlawful and unauthorised act of 
his servant.) 

H. 1932 Cal 834 (841) [AIR V 19] (D B). 
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No suit for damages will lie against the Government for wrongful 
arrest and detention of plaintiff by the Police. 16 

Where a person is convicted of a criminal offence and sentenced 
to imprisonment and subsequently such person is able to prove his 
innocence, he cannot sue the Government for damages. 10 

A suit will lie against the Government for damages for trespass 
ya Government servant, acting as such, on plaintiff’s property. 17 

f SUCh trespass 13 accompanied by damage to property taken for use 
and occupation, the Government would be liable for such damage. 18 

^Aheie under the Defence of India Act (1915) the Government 

passed a commandeering order in respect of certain articles belonging 

to the plaintiff but failed to take the articles and pay for them, it 

vas neld that the plaintiff could not sue the Government for damages 
for the loss suffered by him. 19 

The Madras High Court has held that uo action will lie against 
the Government for damages caused by an order of a Collector closing 
plaintiff’s depot for recruitment of labour. 20 

Apart from the principle that the Government is not liable to 
e SULL ^ ^ 0r ac ts or defaults of its servants while exercising what 
may be called “sovereign” powers (i. e., powers which can be lawfully 
exercised only by the sovereign body or its agents and not by a 
p rivate indiv id ual), another proposi tion has also been laid down in 

15. 1912 Mad 539 (549, 530) [AIR V 29] (DB), Gurucharan Kaur v. Madras 
Province. (Private employer would be liable for civil injury committed by his 
servant in the course of his emp!oyment_But Government cannot be held liable 
when nn officer takes an action in pursuance of a statutory duty or when the 
act committed by him happens to be either done by the Government’s express 
orders or is subsequently ratified and adopted by it ) 

1931 Bang 29- (300) [AIR V IS] (D B), Rader Zailany v. Secretary of State. 
[Compare ( 03) ILR 30 Cal 872 (679, 8S0) (P C), Aid. Yusuf uddin v. Secretary 
of State. (Observations in th.s case suggest that a suit for false imprisonment 
might lie in such cases, but in A I R 1931 Rang 291 (298), the observations 
were explained as being merely casuil observations about a matter which was 
not directly in issue before the Privy Council.)] 

16. 1931 Oudh 29 (31) [AIR V i8] (D B), Mata Prasad v. Secretary of Slate. 

17. 1953 Assam 1 6 (127) (Pr 66) [AIR V 40 C 53] (D B), Union of India v. 
Ram Kamal. 


18. 1953 Assam 116 (127) [AIR V 40 C 53] (D B), Union of India v. Ram 
Kamal . 

[See also ( 13) ILR 40 Cal 391 (399) (P C), Secretary of State v. Moment . (Suit 

against Government for damages for wrongful interference with plaintiff’s 
property—Suit lies.)] 

19. 1928 Cal 74 (81) [AIR V 15], Kessoram Poddar v. Secretary of State 

(A commandeering order i3 one which none but a Government can make and 

being an act cf the Sovereign, the Secretary of State cannot be sued in respect 
of it.) 

20. 1915 Mad 434 (442) [AIR V 2], ifos$ v. Secretary of State . 



SUITS AND PROCEEDINGS 


Article 300 
Note 5 (ra) 

some decisions which would preclude a suit on tort being brought Pt. 21 

against the Government in regard to acts or defaults of public 

servants acting in their public capacity. This principle is to the effect 

that where the act complained of has been done by the public servant 

while exercising a statutory authority, and not under the orders of 

the Government, the Act cannot give rise to a suit against the 

Government. 21 This proposition is based on the principle that “where 

the duty to be performed is imposed by law and not by the will of 

the party employing the agent, the employer is not liable for the 

wrong done by the agent in such employment.” 22 


21. 1950 All 206 (210) [AIR V 37 C 79]: ILR (1951) 1 All 135 (DB), Ham Gulam 
v. Government of U. P. 

1934 Cal 128 (131) [AIR V 21] (D B), Secretary of State v. Ramnath Bhatta. 
(Secretary of State is not liable for wrongful act of a Deputy Collector in 
performance of his statutory duties, caused by the error or delinquency of the 
subordinate stall under the Collector, where no benefit is caused to Government 
by such act) 

1931 Rang 294 (300) [AIR V 18] (D B), Kadcr Zailany v. Secretary of State. 
(General rule seems to be that Government is not liable for wrongs done by its 
officers unless the wrongful act is done either by its order or on its behalf being 
subsequently ratified or adopted by it and is not ordinarily liable for wrongs 
done by subordinate public officers in the exercise of powers given to them 
by law.) 

(’04) I L R 28 Bom 314 (325) (DB), Shivabhajan Durga Prasad v. Secretary of 
State. (“Before it can be said that a liability on account of the Government of 
India has been incurred by the Bombay Government as the result of the act or 
omission of the Chief Constable so as to bo chargeable on the revenues, it is 
necessary to exclude those conditions which would afford a principal exemption 
from liability for the act of an agent.”) 

(’04) 6 Bom Ij R 131 (239) (D B), Jehangir v. Secretary of State . (“Such an 
action as the present could not have been maintained against the Ea t India 
Company before its abolition, because the act complained of as a libel was the 
act of individuals done by them in excess of the statutory authority which 
strictly defines the limits of their powers as the Governor in Council of 
Bombay.”) 

[See aho (’05) 1 Cal L Jour 355 (359) (D B), Moti Lai Ghose v. Secretary of 
Slate. (Money paid to wrong’person by order of Magistrate uuder Criminal 
Procedure Code, S. 517—Suit ain9t Secretary of State does not lie.)] 

22. (1864) 143 E R 1148 (1102) : 33 L J P C 199, Tobin v. The Queen. 

1960 All 206 (210) [AIR V 37 C 79] : I L R '1951) 1 All 135 (D B), Ram Gulam 
v. U. P. Government. (The maxim respondeat superior is subject to the well- 
recognized exception that a master is not liable for the acts of his servants 


performed in discharge of a duty imposed by law.) 


1932 All 575 (579, 580) [AIR V 19] (DB), 


Ram Shankar v. Secretary of State. 


(Official Receiver cannot bind Secretary of State by contract entered into by 
him on behalf of insolvent—When duty to be performed has been imposed by 
law and not by will of party employing the agent, the employer is not liable for 
the wrong done by the agent in such employment.) 

(1904) I L R 28 Bom 314 (325) (D B), Shivabhajan Durga Prasad v. Secretary 
of State. 
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It is doubtful whether the liability of the Government for the 

torts committed by public servants in the course of their employment 

can be excluded on the above principle. In this connection the 

observations of Ramaswami Iyer in his Law of Torts (4th Edition 
1950) at p. 586 may be quoted : 

The principle of these cases was stated to be that the act 

done by a servant of Government was done in the exercise of the 

authority or discretion vested in him by law or statute and not in 

pursuance of any implied authority of Government. It is difficult 

accept this leasoning, as vicarious liability does not rest on any 

principle of implied authority. Much less does it require express 

authority or ratification by the employer. This requirement is 

intelligible in the case of a superior servant sought to be held liable 

for an act of his subordinate but has no meaning in the case of 

the Government who is the ultimate employer. It is submitted 

that the true rule is that the Government is liable for any illegal 

act of its servants or agents in the course of performing its work. 

This of course, assumes that the act is illegal and a suit lies 

a D ainsfc him. Otherwise there can be no suit against Government 
as employer.’ ’ 

— As seen in Note 3, no suit will lie against 
e overnmenfc where the act complained of constitutes an Act of 
State. See also Art. 226, Notes 32 and 40. 

7. Acts of Courts. — The State is not liable to be sued in a 

court of law for the erroneous orders of judicial officers and acts done 
in pursuance of such orders. 1 


Article 300 — Note 6 

. 1054 CaI 591 (597) (Pr 18) [AIR V 41 C 202] : 1951 Cri L Jour 1722 (D B), 
i ishna Sharma v. The State of West Bengal. (Though municipal Courts 
are competent to enquire into matters involving the construction ot treaties and 
o er actg^of State, treaty obligations cannot be enforced in municipal .ourts. 

e eim Act of State is sometimes used loosely to express any lawful act done 
y t e executive. Government and if it affects the person or property of subjects 
wit in its jurisdiction its legality can be questioned in municipal Courts.) 

Article 300 — Note 7 

1. 1931 Oudh 29 (31) [AIR V 13] (D B), Mata Prasad v. Secretary of State. 
(Conviction and sentence for criminal offence impeached as being wrong— 
Discovery of fresh evidence proving innocence of accused person — Suit will not 
lie for damages for wrongful conviction and imprisonment.) 

1937 All 158 (159, 169) [AIR V 24], Bateshwari Prasad v. Secretary of Stale. 
(A person s relatives were fined by a criminal Court and to realise the fine the 
person s property was attached and sold in spite of his objection that the 
property belonged to him and not to the accused—No suit for damages will lie 

against the Government for the erroneous order of the Court overruling the 
owner’s objection.) 

1922 All 276 (277) [AIR V 9] (D B), Maha Nirbani v. Secretary of State. (Court 
Inspector under lawful warrant obtained possession of ornaments from appel- 
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Although this position is unimpeachable, the reason on which 
the conclusion is based in some of the decisions, 2 namely, that in such 
cases the act complained of relates to the exercise of sovereign 
functions by the State, is not correct. As seen in Note 3, the test 
of distinction between sovereign and non-sovereign functions is not a 
correct test for the purpose of determining in what cases a suit will 
lie against the Government. The true reason why the suit will not 
lie against the Government in regard to judicial orders and acts done 
in pursuance thereof is that however erroneous the judicial orders 

may be, no actionable wrong under the law is committed by the 
passing of such orders. 

Another reason adduced is that in such cases, the acts complained 
of are done by the officers concerned in the exercise of their statutory 

V 

powers and hence, the Government, even assuming it to be in the 
position of a principal to an agent in regard to the officer in question, 
cannot be held re sponsible for the acts of the officer.' 5 It has been 

lant piwnce — They were improperly ordered to be returned to real owner bv 

J 

Magistrate who committed case —Assistant Sessions Judgo tried to re:tily 
mistake before owner was declared insolvent— Held Secretary of State was not 
liable - Courts are not servants or agents of Secretary of State and he is not 
liable for damages if they make mistake.) 

( Oj) 1 Cal L Jour 355 (359) (DD), Moti Lai Ohose v. Secretary of State. (Money 
seized from M on suspicion of its being stolen property—Theft charge not 
proved— M claiming return of money- Application rejected and money paid to 
complainant by Magistrate’s order — M suing Secretary of State for return of 
money— Held suit di 1 not lie.) 

[See also 47) ILR (1947) 2 Cal 141(149) (D B), Uday Chand Mahtab v. 

Province of Bengal. (Collector holding patni sale paying sale proceeds to wrong 

person—No suit would lie agiiinst Government for damages for this.) 

1934 Cal 128 (131) [AIR V 21] (D B), Secretary of State v. Ramnath Bhatta. 

(Surplus proceeds of sale held by Deputy Collector paid to wrong person — No 

benefit derived by Government by such payment—Secretary of State not 
liable to be 6ued.) 

1932 All 575 (579, 580) [AIR V 19] (DB), Ram Shankar v. Secretary of State . 

(Official Receiver cannot bind Secretary of State by contact entered into by 
him on behalf of insolvent.)] 

[Compare 1915 Bom 227 (227, 228) [AIR V 2] (DB), Wasappa Timappa v. 
Secretary rf State. (Ornaments in plain till’s house seized on suspicion of their 
being stolen property—They were then, in spite of plaintiff's claim and 
objection, sold and sale proceeds credited to Government — Then plaintiff 

sued for the amount on the allegation that the property was his_Suit 

decreed. Note.— It must be noted that this was cot a suit for damages for tort 
but an oidinary suit claiming certain property from lhe Government.)] 

2. See ( 47) I L R (194/) 2 Oil 111 (149) (DB), Uday Chand Mahtab v. Province 
of Bengal. 

1931 Oudh 29 (3i) [AIR V 18] (D B), Mata Prasad v. Secretary of State .] 

3. See ( 05) 1 Cal L Jour 355 (359) (DB), Mcti Lai Ohose v. Secretary of State . 

[See also 1932 All 575 (579, 580) [AIR V 19] (D h), Ram Shankar v. Secretary 

of State.'] 
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Article 300 
Note 7 

4 pointed out in Note 5 that this line of reasoning is also open to 

serious doubt. 

A third line of reasoning is that Courts and judicial officers are 
not acting as agents of the Gover nment. 4 This line of reasoning is 
also not satisfactory, because, as seen in Note 2, the suit against the 
Government is, in truth and substance, one against the State, and 
not merely against the executive organ of the State, and the judiciary 
is undoubtedly an agency of the State taken as a whole. 

The true reason, therefore, as already stated, is that no tort at 

all is committed in such cases merely because the order of the judicial 
officer happens to be erroneous. 

Under the Judicial Officers’ Protection Act, 18 of 1850, no Judge, 
Magistrate, Justice of the Peace, Collector, or other person acting 
judicially, shall be liable to be sued in any Civil Court, for any act 
done or ordered to be done by him in the discharge of his judicial 
duty, whether or not within the limits of his jurisdiction: Provided 
uhat he at the time, in good faith, believed himself to have jurisdiction 
to do or order the act complained of: and no officer of any Court or 
■'ther person, bound to execute the lawful warrants or orders of any 
tU °h Judge, Magistrate, Justice of the Peace, Collector, or other person 
acting judicially, shall be liable to be sued in any Civil Court, for the 
execution of any warrant or order, which he would be bound to 
execute, if within the jurisdiction of the person issuing the same. 

8. Suit for injunction. — The Government, as such, is not 
immune from the liability of being sued for injunction. 1 Thus, a suit 
for injunction against the Government will lie to restrain an illegal 
assessment to agricultural income-tax even though only a notice to 
file a return has been issued. 2 As to Governments’ duty to respect 

4. 1922 All 276 (277) [AIR V 9] (D B), Maha Nirbani v. Secretary of State . 

((1899) I L R 21 All 341, Foil.) 

[See 19J7 All lc8 (IGOj [AIR V 24], Batcshwari Prasad v. Secretary of State,] 

Article 300 — Note 8 

1. 1951 SC 23 (27) [AIR V 38 C 8] : I L R (1952) 1 Cal 119 : 1951 S C R 1 : 

I L R (1951) Hyn 372 (S C), State of Tripura v. East Bengal. 

1943 Lab 41 (47) [AIR V 30] (F B), Lahore Electric Supply Co. Ltd. v. Province 
of Punjab . 

2. 1951 S C 23 (27, 31, 34) [AIR V 38 C 8] : I L R (1952) 1 Cal 119 : 1951 SCR 
1 : I L R (1951) Hyd 372 (3 C), State of Tripura v. East Bengal. (The words 
“liability in respect of an actionable wrong” used in Art. 10 (2) (a) of Indian 
Independence (Rights, Property and Liabilities) Order (1947) should not be 
understood in the restricted sense of a liability for damages for completed 
tortious acts. The words are a t to cover the liability to be restrained by 
injunction from completing what on the plaintiff’s case was an illegal or 
unauthorised act already commenced. The service of a notice requiring a 
return of income to be furnished for assessment under the Bengal Agricultural 
Income-tax Act is a step fraught with serious consequences to the assessee. and 
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injunction issued not directly against the Government but against a 
private party, see Note 24. 


9. Power of Legislature to affect right conferred by this 
article. — Under cl. (l) of this article, the Government of India and 
the Government of a State may sue or be sued in relation to their 
respective affairs in the like cases as the Dominion of India or the 
corresponding Provinces or the corresponding Indian States might 
have sued or been sued if this Constitution had not been enacted. As 
seen in Note 3, there was a similar provision in S. 176 of the Govern¬ 
ment of India Act of 1935, and also in the Government of India Acts 
of 1919 and 1858. As a result of these provisions, the question as to 
in what cases the Government can sue or be sued resolves itself into 
the question as to in what cases the East India Company could have 
sued or been sued, immediately before the Government of India Act 
of 1858. See Note 3 (a). 


But the above provision in this article is expressly made subject 
to any provisions which may be made by Act of Parliament or by 
the Legislature of a particular State. Hence, it is open to the Parlia¬ 
ment or to the Legislature of a State to enact a law giving a right 
of suit in favour of or against the Government in a case in which 
such right did not exist previous to the Constitution or taking away 
or restricting a right of suit which existed previously. 1 A similar 
provision is contained in the corresponding S. 176 of the Government 


if the assessment proposed was illegal and unauthorised by reason of the Act 
itself being ultra vires in so far as it purported to make the Rulers of Indian 
States liable to taxation thereunder as contended for by the plaintiff, the 
service of such notice marked the commencement of a wrongful act against the 
plaintiff by the Bengal Government under colour of the Act and such a wrongful 
act is actionable in the sense that an action would lie in a civil Court for an 
injunction restraining its completion. That was the liability to which the 
Province of Bengal wag subject according to the plaintiff's case at the time when 
he instituted the suit, and that liability passed to the Province of East Bengal 
by virtue of Art. 10 (2; (a).) 

1913 Lah 41 (47) [AIR V 30] (DB), Lahore Electric Supply Co. Ltd. v. Province 

of Punjab. (Section 306 of Government of India Act, 1935, corresponding to 

Art. 361 of the present Constitution granting personal exemption to Governor. 

General, Governor and Secretary of State, from legal proceedings, is no bar to 
such a suit.) 


Article 300 — Note 9 

1 ' See 1952 As9ara 159 < 16 6) (Pr 12) [AIR V 39] : ILR (1952) 4 Assam 275 (DB), 
Onion of India v. Mahim Chandra. (Indian Independence Pakistan Courts 
(Pending Procerdings) Act (1952), S. 3 — Act does not contravene Arts. 31, 19, 
300 of the Constitution and is intra vires —Art. 300 was not intended to place 
any such restriction on the legislative powers of the Government of India in 
this respect, which admittedly include the power to deprive any person of hia 
property by authority of law and also to take away vested rights even against 

the Government by authority of law. The impugned legislation does not in any 
way contravene Art. 300.) 
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of India Act, 1935, also. But the corresponding S. 32 of the Govern- 

“ent of India Act of 1919 and S. 65 of the Government of India Act 

of 1858 did not contain such a provision. In the absence of such a 

provision, it was held that the legislative enactment, which purported 

to bar the jurisdiction of the civil Courts in any case in which a suit 

would have lain against the East India Company was ultra vires? 

Similarly, a legislative enactment, making the Government liable to 

an action in a case in which the East India Company would not have 

been liable, would also be ultra vires under the Government of India 

Act of 1858 and that of 1919. 3 But S. 32 of the Government of India 

Act of 1919 or S. 65 of the Government of India Act of 1858 does 

not affect the validity of an Act of the Indian Legislature which 

itself creates an obligation and provides an exclusive code for its 
determination. 4 


In Venkata Bao v. Secretary of State f the Privy Council observed 
as follows: 

“Their Lordships are not disposed to think that this section 
(S. 32 of the Government of India Act of 1919), which is a section 
relating to parties and procedure, has an effect to limit or bar the 
right of action of a person entitled to a right against the Govern¬ 
ment, which would otherwise be enforceable by action against it, 
merely because an identical right of action did not exist at the 

date w T hen the East India Company w r as the body, if any, to be 
sued/’ 

The above observations would seem to show that, even under 
S. 32 of the Government of India Act of 1919, the creation of sfcatu- 

2. ( 13) ILR 40 Cal 391 (400, 401) (P C), Secretary of State v. Moment 
(Section 41 (b) of the Burma Town and Village Lands Act (Burma Act IV of 
1898) which enacted that no Civil Court shall have jurisdiction to determine 
any claim to any right over land as against the Government,” was ultra vires 
of the Lieutenant Governor of Burma in Council, and therefore invalid.) 

3 . 1915 Mad 434 (440) [AIR V 2], Ross v. Secretary of State, (in enactment 
adding to or taking away from the liability of the Secretary of State in Council 
to be sued as settled by the Government of India Act 1853 is ultra vires of the 
Indian Legislature as opposed to the provisions of the Councils Act, (1861).) 

4 . 1940 P C 105 (111) [AIR V 27] (PC), Secretary of State v. Mask and Co. 
(Such an obligation is not covered by sub-s. (2) of S. 32 and therefore an 
exclusion of the subject’s right of resort to the Civil C urts by Ss. 188 and 191, 
Sea Customs Act, is not ultra vires of the Indian Legislature : (’13) ILR 40 Cal 
391 (PC) Explained.) 

[See also 1947 P C 78 (31) (Pr 24) [AIR V 34 C 19] : 74 Ind App 50: 1947 F C R 
59 : ILR (1947) Kar (P C) 178 (PC). Raleigh Investment Co. v. Governor- 
General-in-Council. (Jurisdiction to question assessment otherwise than by use 
of the machinery expressly provided by the Income-tax Act would apeear to 
be inconsistent with the statutory obligation under S. 45 of the Act to pay the 
tax arising by virtue of assessment.)] 

5. 1937 P C 31 (3?) [AIR V 24] (PC). 
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tory rights against the Government enforceable by action in a court 
of law was not prohibited even though there might not have been a 
similar right in the days of the East India Company. 

The power of the Legislature to add to the liability of the 
Government to be sued in a court of law or to take away such 
liability is, as has been seen above, recognized both under this article 
and the corresponding S. 176 of the Government of India Act of 
1935. Hence, the validity of legislative enactments passed under the 
Government of India Act, 1935 or under this Constitution cannot 
be questioned on the ground of its enlarging or abridging the liability 
of the Government, to be sued in a Court, as compared to what it 
was in the days of the East India Company. But Acts passed by the 
Indian Legislatures before the Government of India Act, 1935 
was passed, are liable to bo questioned as contravening the provision 
of S. 32 of the Government of India Act of 1919 or of S. 65 of the 
Government of India Act of 1858, if they affect the liability of the 
Government to be sued as laid down in those sections. 

9a. Bar of suit. — See Note 9. 

10. “Can sue or be sued.” _ The word “sue”, as used in 
this article, is not used in the technical and narrow sense of a civil 
proceeding which is instituted by the presentation of a plaint. The 
word is wide enough to include writ proceedings. 13 A writ of certio¬ 
rari will, therefore, lie against a State Government. This is expressly 
made clear in Art. 226 of the Constitution. But in the absence of a 
similar article in the Government of India Act, 1935, it was 
contended before the Supreme Court in the Province of Bombay v. 
Khushaldas that a writ of certiorari could not be issued against 
the Provincial Government. This contention was rejected by Mahajan 
and Mukherjea, JJ., who considered the question in their judgments. 
(The other Judges, who constituted the majority, did not consider 
the question as it did not arise for decision in the view they took of 
the case.) In rejecting the contention, Mahajan and Mukherjea, JJ., 
expressly relied upon S. 176 of the Government of India Act, 1935. 
It w as contended that the section only applies to suits and actions 
and did not cover a case of a writ of certiorari. With reference to 
this contention Mahajan, J., observed as follows : 

The expression sue means the enforcement of a claim or a 

Article 300 — Note 10 

ia. 1955 Cal 581 (584) (Pra 4, 6) [AIR V 42 C 182], Union of India v. Satyendra 

hath, (The Indian Union can apply to a High Court fora writ of certiorari or 
other appropriate writ under Art. 226.) 

1. 1950 S C 222 (236, 246, 248, 249) (Pra 51, 106, 114, 124) [AIR V 37 C 18]: 1950 
SCR 621 (SC). (On this point the view of Mahajan and Mukherjea JJ. was the 
Bame as that of the Bombay High Court in the lower Court in A I R 1949 Bom 
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civil right by means of legal proceedings. When a right is in 
jeopardy, then any proceedings that can ba adopted to put it out 
of jeopardy fall within the expression ‘suit’. Any remedy that can 
be taken to vindicate the right is included within the expression. 
A writ of certiorari, therefore, falls within the expression sue* 
used in S. 176 of the Government of India Act, 1935, and the 
remedy, therefore, is within the express terms of the statute.” 

The expression “sue” would include execution proceedings also. 2 

The expression can be sued” will enable the Government to be 
impleaded as a party to a suit already instituted. 3 

11. Form of suit. — The article requires that a suit by or 

against the Government of India must be brought in the name of 

the Union of India and that a suit by or against the Government of 

a State must be brought in the name of the State. Section 79 of the 

Civil Procedure Code accordingly provides that in a suit by or 

against the Central Government, the authority to be named as 

plaintiff or defendant, as the case may be, shall be the Union of 

India and the authority to be named as plaintiff or defendant, as the 

case may be, in a suit by or against tate Government, shall be 
the State. 1 

Under S. 79 of the Civil Procedure Code, as it originally stood, 
suits by or against the Government were required to be instituted by 
or against the Secretary of State for India in Council. 3 But, after 
the passing of the Government of India Act, 1935, the authority 
to be named as plaintiff or defendant in a suit by or against the 
Central Government was the Governor-General in Council before the 
establishment of the Federation of India and thereafter, the Federa¬ 
tion. In the case of a suit by or against a Provincial Government 
the authority to be named as plaintiff or defendant was the Province. 

In the case of a suit by or against the Crown Representative, the 

2. 1952 Assam 159 (166) [AIR V 39] : ILR (1952) 4 Assam 275 (DB), Union of 
India v. Mohhnchandra. 

3. 1941 F C 16 (28) [AIR V 28] (F C), United Provinces v. Mt Atiqa Begum, 

Article 300 — Note 11 

1. Under S. 32 of the Government of India Act of 1919 and S. 65 of the Govern¬ 
ment of India Act of 1858, a suit by or against the Secretary of State for India 

was required to be brought in the name of the Secretary of State for India in 
Council. 

2. See 1952 Cal 919 (921) (Pr 5) [AIR V 39] : ILR (1953) 1 Cal 355 : 1953 Cri L 
Jour 136 (DB), Tarafatullah v. S. N, Maitra, (Per iChakravartti J. : When 
Union of India or a State is sought to be made a party, it is to be impleaded 
in the manner and in the name indicated in the Constitution itself. To 
implead the Union, or one of the States as represented by some particular 
officer , whether in civil or criminal proceedings, is not warranted by any 
provision of law, and so far as criminal proceedings are concerned, is 
particularly inappropriate.) 
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authority to be named as plaintiff or defendant was the Secretary 
of State. 


12. Misdescription of parties-A mere misdescription of 

parties can be corrected by the Court at any time. 1 This principle 
applies also to suits by or against the Government. 2 

13. Suits involving question of law as to interpretation 
of the Constitution—In United Provinces v. Alt. Atiqa Ber/am, 1 a 
question arose whether, during the hearing of an appeal in which 
the constitutional validity of an Act of a Provincial Legislature was 
impugned, the High Court had the power to make the Province a 
party under the provisions of the Codo of Civil Procedure, 1908. 
While the Federal Court answered this question in the affirmative, 
the Chief Justice expressed certain doubts and suggested that the 
matter might well engage the attention of the Central Legislature. 
The Code of Civil Procedure (Amendment) Act, 1942 by insertin'* a 
new Order 27A in the First Schedule of the Civil Procedure Code now 
makes provision for cases like the ono referred to above. 

Rule 1 of Order 27A requires that where a substantial question 
of constitutional law' is involved in a case, notice must be given to 
the Attorney.General for India if the question of law concerns the 
Central Government, and to the Advocate-General of the State, if 
the question of law concerns a State Government. Rule 2 of the 
Order provides for the impleadment a3 a party in such cases of the 
Central Government or the State Government on the application of 

the Attorney-General or the Advocate-General of the State, as the 
case may be. 


14. Intervention by Attorney-General or Advocate- 
General—Order 41 of the Supreme Court Rules runs as follows : 

R. 1. The Court may direct notice of any proceedings to be 
given to the Attorney-General for India or to the Advocate- 
General of any State, and the Attorney-General for India or the 

Article 300 _ Note 12 

1. 1941 F C 1G (20, 21, 22) [AIK V 28] (FC), United Provinces v. Alt. Atina 
Begum. 

See AIR Commentary on Civil Procedure Code, 0. 1 R. 10 Note 37, 

2. 1939 Lah 533 (585) [AIR V 23], Amar Kaurv. Secretary of State. (Where in 
a suit agam9t the Secretary of State, the latter is wrongly described as ‘Secretary 
of State for India in Council,’ instead of merely as “Secretary of State for 
India, this is a mere misdescription which can be amended at any time by 
omitting the words “for India in Council”.) 

1939 Lah 2J8 (293) [AIR V 26], Samundar Khan v. Secretary of State . 

See also AIR Commentary on Civil Procedure Code, S. 79 Note 8. 

Article 300 — Note 13 
1. 1941 F C 16 (23) [AIR V 28] (FC). 
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Advocate-General to whom such notice is given may appear and 
take such part in the proceedings as he may be advised. 

R. 2. The Attorney-General for India or the Advocate- 
General of any State may apply to be heard in any proceedings 
before the Court, and the Court may, if in its opinion the justice 
of the case so requires, permit the Attorney-General for India or 
the Advocate-General so applying to appear and be heard, subject 
to such terms as to costs or otherwise as the Court may think fit.’ 
See also Note 13 above. 

15. Writ proceedings—This article does not control Art. 226 

which gives to the Court the power to issue to any person or authority 

including, in appropriate cases, any Government, directions, orders or 
writs, etc. 1 

In view of S. 79 of the Code of Civil Procedure and this article, 
a petition for a writ of mandamus against a particular officer cannot 
be interpreted as directed against the State Government. 2 

The Union of India can apply for a writ of certiorari under 
Art. 226. 3 

See also Note 10. 

16. Contempt of Court. — Where an order of injunction is 
passed by a Court against a State Government, and such order is 
deliberately disobeyed by the State Government, proceedings for 
contempt may be taken against the State Government and the 
property of the State Government may be attached in such proceed¬ 
ings. In such cases, contempt proceedings may be taken also against 
the particular officer who is responsible for the disobedience of the 
order of the Court, and in such proceedings the officer may be 
committed to prison for the contempt. But the proceedings must be 
specifically taken against the officer. There cannot be proceedings for 

committal of a State Government as represented by a particular 
officer. 3 

Article 300 — Note 15 

1. 1953 Puuj 137 (144, 145) [AIR V 40 C 53]: ILR (1953) Punj 472 (DB), Naubat 
Rai v. Union of India . (Observations of Mahajan J. in AIR 1950 S C 222 at 
p. 536 (S 1), Explained.) 

2. 1952 Him Pra 16 (17) (Pr 4) [AIR V 39 C 8], Lalchand v. Collector of Sirmur 
(Petition for writ of mandamus against Collector and Assistant Collector.) 

3. 1955 Cal 5S1 (Pr 4) [A I R V 42 C 182], Union of India v. Satyendra Nath, 
(Particular writ which a body like the Union of India can ask for is of coarse 
limited to the very nature of things. It cannot for example, ask for a writ in 
the nature of Habeas Corpus and possibly not for writ of Quo Warranto. 
However it can ask for writ in nature of mandamus, prohibition or certiorari.) 

Article 3C0 — Note 16 

1. 1954 Pat 513 (522) (Prs 30, 31) [AIR V 41 C 174] : ILR 33 Pat 603 : 1954 Gri 
L Jour 1593 (DB), State of Bihar v. Sonabati Kumari. 

2. 1952 Cal 919 (927) (Pr 29) [AIR V 39]: ILR (1953) 1 Cal 355 : 1953 Cri L Jour 
136 (DB), Tarafattdlak v. S. N . Maitra. 
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Where the Court issues an injunction to a person not to receive Pt. 3 

a certain sura of money from the Government, and notwithstanding 
such injunction the Government pays, and such person receives, the 
money, he would be guilty of contempt of Court though the Govern, 
ment is not bound by the injunction. 3 

17. Proceedings pending at commencement of Constitu¬ 
tion—(Clause 2)—In the case of legal proceedings pending at the 
commencement of the Constitution (26th January 1950), to which 
the Central Government or Provincial Government is a party, cl. (2) 
provides that the Union of India or the corresponding State, as the 
case may be, shall be deemed as substituted. There was a similar 
provision in S. 179 (2) of the Government of India Act, 1935. Under 
cl. (2) of this article, as well as under S. 179 (2) of the Government 
of India Act, 1935, the substitution takes place automatically by 
operation of law, without any application or order. 1 Article 10 of the 
Indian Independence (Rights, Property and Liabilities) Order, 1947, 
dealt with, inter alia , the effect of the partition on pending legal 
proceedings. 2 

18. Part B States. —In the case of a suit against the Govern, 
ment of a State, which corresponds to what was an Indian State 
previous to the Constitution, the question whether a suit will lie in a 
given case will depend on whether, previous to the Constitution, a suit 
would have lain against the corresponding Indian State. This would 
naturally depend upon the law that was applicable to the particular 
Indian State. Thus, where there was an Act in an Indian State, 
which Act continues to be applicable in the corresponding Part B 
State after the commencement of the Constitution, and under this 
Act a party could have maintained a suit against the Government of 
the Indian State, a similar suit may also bo brought against the 
Part B State, after the coming into force of the Constitution. 1 

3 -' 1915 P C 106 (2) (109) [AIR V 2] (P C), Eastern Trust Co. v. Mackenzie 
Mann & Co. Ltd. 

Article 300 — Note 17 

1. 1944 Cnl 315 (317) [AIR V 31] (DB), Brojendra Kishore v. Governor-General 
in Council. 

2. See 1951 S C 23 (25) [AIR V 38 C 8] : ILR (1951) Hyd 372 : ILR (1952) 1 Cal 
119 : 1952 S C R 1 (SC), State of Tripura v. Province of East Bengal. (Suit 
for injunction restraining proceedings for levy cf agricultural income-tax, on 

the ground that the Bengal Agricultural Income-tax Act was ultra vires _ 

Suit filed in the Province of Bengal— Held , under the circumstances of the 
case, the liability became transferred, after partition, to the Province of Ea 3 t 
Bengal in Pakistan, and the suit could be continued against East Bengal.) 

Article 300 — Note 18 

1. 1954 S C 680 (683) (Fr 15) [A I R V 41 C 155] (S C), Bholanath J. Thalcer v. 

State of Saurashtra. (Act of \\ adhawan State fixing superannuation age for 
State Civil Servants at 60 years—Wadhawan State joining in the United States 
of Saurashtra—Civil Servant of Wadhawan cannot be retired before 60.) 

Und. Con. S.F. 75 
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19. Personal exemption of President, Governor and 
Rajpramukh. - Under Art. 361, the President, the Governor and 
the Rajpramukh of a State are granted immunity from legal liability 
or their official acts, and they are not answerable to any Court for 
such acts. There was a similar provision in the Government of India 
Act, 1935, S. 306, granting personal immunity to the Governor. 

. en . era ® nd the Governor of a Province. But these provisions do not 
imply that the Central Government or the State Government, as 

such is exempt from legal proceedings. The exemption granted is 
purely a personal exemption. 1 

20. State as juristic person._This article clearly implies and 
recognizes the legal personality of the Union of India and the States. 1 
See also Art. 14, Note 11 and Art. 19, Note 79. 

21. Crown when bound by statute.—Under English law, it 
is an established rule of construction that, the Crown is not bound by 
statute unless expressly named or is bound by necessary implication. 1 
This principle has also been applied in India. 2 But in Bell v. Municipal 


Article 300 — Note 19 

V 9 ? S ° T (238 ' 248) [A 1 R V 37 C 18] : 1950 S C R 621 (SC), Province of 
Bombay v. Khushaldas. province oj 

““ “T r 1 ,PB> ' ^ S ™'> C °■ “• ’• ft.™. 

oj Punjab. (Case under Government of India Act.) 

Article 300 — Note 20 

'■cZr?. ET3 E„z v 42 c 781! 1955 c “ L "■ c “ 

V391:,L * (1952) 4 4 -“ 215 * 

1S “ 4, ‘ 2 ” (3 “' < p ' 2 ‘ 8 » ti I a V 38 O 51] , I L B ,1951, , lu M 

Lai v. Uttar Pradesh Government • 

Article 300 — Note 21 

1. 1951 Mad 880 (881) [A I R V 38 O 3081 /n m t_ n . 

Workmen’s Compensation. ] ( ° B) * for 

(1948) 2 All E R 432 (433) : (1949) 1 K B 35, London County Territorial <t 
Auxiliary Forces Association v. Nichols. 

2 2 * B l 6i < l71 > : 73 L J K B 113, Cooper v. Hawkins. 

(1889) 24 O B n m n°ad ^ J K B 479, Hornsey Urban Council v. Hennell. 

!r? 9 m p 9 A R / 4 f : 59 L J M C 51, B. v. Kent Justices. 

(1879 10 Oh D 59(5 (601 f ;603): 48 L J Ecy 84, In re Bonham, Ex parte Post - 
master-General. 

(1865) 11 ER 1405 (1413, 1419) : 13 W R (Eng) 1069, Mercy Docks y. Cameron. 

Sfim J?L B B 1034 ll ° 35) : 7 W - R (E ° s) 206 > Hoore v. Smith. 

r rl 6 ,!?) : 5 C r ° ReP 14 U5b) ’ Ca6£ °f Ecclesiastical Persons. 

/p A L r r , <Pr 6) [A 1 B V 34 C 7] : 73 Ind App 271 : I L R (1947) Ear 
(P C) 60 : I L R (1947) Eom '186 (P C), Province of Bombay v. Municipal 
Corporation of the City of Bombay. 

S t B Z "I 9 (38 °' 383) [AIB V,21J (DB) > Hiranand v. Secretary of State. 

I 90) I L R 14 Bom 213 (218) (DB ),[Secretary of State v. Mathurabhai. 
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Commissioners for the City of Madras 3 it was held that according 
to the uniform course of Indian legislation, statutes imposing duties 
or taxes bind Government unless the very nature of duty or tax is 
such as to be inapplicable to Government. Following this decision, it 
was held by the Calcutta High Court in the undermentioned case 4 
that in India the State or the Government would be bound by the 
statute unless exempted expressly or by necessary implication. 

22. Royal prerogative._The English law recognizes a distinc. 
tion between acts done under the Royal Prerogative and those which 
constitute an Act of State. In Union of India v. Bam Kamal, 1 Ram 

Labhaya, Acting Chief Justice, summed up the position under the 
English law as follows : 

“Briefly stated the position in England, as gleaned from quota¬ 
tions from the treatises referred to above, is that all acts of 
sovereign authority, not authorised by statute, whether against 
foreigners or against its own subjects, are of the same nature. They 
are acts in the exercise of sovereign authority. When these acts 
affect foreign states or foreigners, they are not justiciable. Munici¬ 
pal Courts have no jurisdiction to question or examine their 
validity. In England the expression ‘Act of State’ signifies every 
act coming under this category. Acts of the sovereign authority 
against its subjects in times of war, rebellion or any other 
emergency of a like nature, not done under the sanction of the 
municipal statute, are acts deemed to have been done in the 
exercise of the prerogative. The view that holds the field is that 
these acts enjoy limited immunity. The Courts should not decline 
jurisdiction on the ground that the plea of prerogative is raised 

3. (’02) I L K 25 Mad 457 (466, 467) (DB). (Timber brought into Mad^7b77r 

on behalf of Government is liable to the duty imposed by seotion 341 of thi 

City of Madras Municipal Act, 1883, although Government is not named in the 
section.) 

4 1955 Cal 282 (Prs 15, 20) [(S) AIR V 42 C 78] : 1955 Cri L Jour 792, Calcutta 
Corporation v. Director of Rationing. (The rule of construction by which the 
State is not held to be bound by a statute unless it is named in it expressly or 
by necessary implication is not a correct rule for this country. The oonrse of 
Legislation in India clearly shows that the law even up to the coming into 
force of the Government of India Act, 1935, was that the Crown or the 
Government was bound by a statute unless it was exempted from its operation 
either expressly or by necessary implication. The Aot of 1935 and the 
Constitution of India did not bring out any change in the law. (The 
Legislation in India relating to Prerogative Rights of Crown reviewed.) (’02) 

I L R 25 Mad 457, Foil.-, AIR 1950 Oal 417, Distinguished—Held, that tho 
State represented by the official was liable to pay the licence fee under 
S. 386 (1) (a), Calcutta Municipal Act.) 
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1. 1953 Assam 116 (124) [AIR V 40 C 53] (DB). 
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They should examine the necessity and the reasonableness of the 
act in the absence of an Act of Indemnity.” 

There is obviously no question of Royal Prerogative in a republic. 
But even under the Indian law, acts done under the sovereign autho¬ 
rity of the State, though affecting the rights of the subjects of the 
State and not of foreigners, would, in times of war and insurrection, be 
immune from being questioned in a court of law, although the mere 
raising of the plea of such emergency would not be sufficient, but it 
would be necessary to prove it as a matter of fact, unless an Act of 
Indemnity has been passed. See also Note 8 (1) and (t). 

23. Emergency legislation and sovereign authority._ 

When a Government assumes special powers because of a state of 
emergency and agrees to certain conditions under which those powers 
would be exercised, there would be no justification for pleading 
exemption from liability on the ground that the act, though possible 
under the emergency legislation, could also be done under the 
exercise of sovereign powers. Where, therefore, the situation is such 
that an act could be done both under the emergency laws and also 
in the exercise of the sovereign powers of the State, it should be done 
in the manner provided by the statute, which, though temporary in 
duration, becomes part of the municipal law of the land. If 
Government takes over property without requisitioning it as provided 
in the law made by itself, the subject cannot be deprived of his 
right to claim compensation in courts of law as provided by the law 
on the ground that the impugned act is an Act of State. 1 


24. Duty of Executive to obey the law. _ The Executive 
can only act in pursuance of the powers given to it by the law. 1 In 
accordance with the British jurisprudence, no member of the 


executive can interfere with the liberty or property of a British 
subject except on the condition that he can support the legality of 
his action before a court of justice and it is the tradition of British 


justice that Judges should not shrink from deciding such issues in 
the face of the Executive. 2 In Eastern Trust Company v. Mackenzie 
Mann and Company Eimited , 3 the Privy Council observed as follows: 


t i 


The non-existence of any right to bring the Crown into 


Article 300 — Note 23 

1. 1953 Assam 116 (126) (Pr 61) [AIR V 40 C 53] (DB), Union of India v. Bam 

Kamal. (Attorney•General v. De Keysets Royal Hotel , (1920) App Cas 508, 
Followed.) 


Article 300 — Note 24 

1. 1931 P C 248 (252) [A I R V 18] (P C), Eshugbayi Eleko v. Officer 
Administering Government of Nigeria. 

2. 1931 P C 249 (252) [A I R V 18] (P C), Eshugbayi Eleko v, Officer 
Administering Government of Nigeria. 

3. 1915 P C 106 (109, 110) [A I R V 2] (PC). 
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Court, such as exists in England by Petition of Eight, and in 

many of the colonies by the appointment of an officer to sue and 

be sued on behalf of the Crown, does not give the Crown immunity 

from all law, or authorise the interference by the Crown with 

private rights at its own mere will.It is the duty of tho 

Crown and of every branch of the executive to abide by and obey 

the law. If there is any difficulty in ascertaining it, the Courts 

are open to the Crown to sue, and it is the duty of the Executive, 

in cases of doubts, to ascertain the law, in order to obey it, not to 
disregard it.” 

In Deare v. Attorney-General 1 Lord Abinger, Chief Baron, 
observed as follows : 

It has been the practice, which, I hope, never will be 
discontinued, for the officers of the Crown to throw no difficulty 
in the way of any proceeding for the purpose of bringing matters 

before a court of justice where any real point of difficulty that 
requires judicial decision has occurred.” 

See also Art. 22G, Note 60. 

25. Suit against State Railway. — The State in India claims 

no exemption from liability to be sued in its own Courts, when the 

cause of action arises either in contract or tort against a State 
Railway. 1 


26. Suit against Municipality-Municipalities in India do 

not act in the exercise of sovereign powers or as agents of the State 

m laying or maintaining roads. Hence, even assuming that the 

State is not liable to be sued in regard to acts done in the exercise 

of what may be called sovereign powers, the Municipality is liable 

for injuries resulting to members of the public through negligent or 

improper performance of duty of maintaining in good repair public 
street in municipality. 1 


27. Suits against corporations. _ A corporation is a juristic 
person and, subject to the statute of incorporation, can sue and be 
sue in a court of law. It can be made vicariously liable for the 
torts committed by its servants or agents in the course of their 
employment. 1 See also Note 26 . 



4. (1835) 160 E R 80 (85) : 41 R R 237. 

Article 300 _Note 25 

1. 1953 Cal 1 (10) [AIR V 40 C 1 ], Calcutta Motorcycle Co. v. Union of India. 

Article 300 _Note 26 

1 R V 5J (D B), Municipal Council v. Foster, 
(P aintiff injured by gravel deposited on road—Municipality liable—Municipality 

cannot shift liability to contractor—AIR 1915 Mad 993, Distinguished .) 

i /10 * m Article 300 — Note 27 

J 66) }} E R 1500 (1507 ) : 35 L J Ex 225, Mersey Docks etc. v. Gibbs. 
(Corporation is liable for negligence of its servants.) 
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28. Liability of high officers of State for acts of 

subordinates.— There is immunity'of public servants for acts done 

by their official subordinates unless a special mandate or an adoption 

of the act, purporting to be done on their behalf, is proved. 1 Thus, 

the Postmaster-General in England is not liable, in his official 

capacity as head of the telegraph department of the post office, for 

wrongful acts done by his subordinates in carrying on the business 

of the Department. The latter is not in the employment of the 

Postmaster-General. He is a subordinate officer of the Crown 

and, therefore, the nexus between the Postmaster-General and the 
subordinate is broken. 2 

29. Personal liability of public officers. _ An officer 
appointed by Government is not liable to be sued upon contracts 
made by him in that capacity. 1 See also Art. 299 (2). 

30. Suit for damages against Government by dismissed 
Government servant for wrongful dismissal. — See Art. 310 

and notes thereon. 


31. Notice.—Under S. 80, Civil Procedure Code, no suit shall 

be instituted against the Government unless a notice, as required by 

that section, is given. This section is not ultra vires as contravening 

the constitutional right of bringing a suit against the Government 

whenever there is a cause of action for such suit, as it only regulates 

the procedure with regard to such suit and does not affect fche substan¬ 
tive right. 1 


32. Local jurisdiction of Courts. — For the purpose of 

determining the local jurisdiction of a Court in a suit against the 

Government of India, the Government cannot be treated as having 

its seat throughout India, but must be deemed to be located only in 
New Delhi. 1 

Article 300 — Note 28 

1. (1906) 1 KB 178 (192) : 75 L J K B 366 .Bainbridge v. Post-master General. 

See also ca^es cited in P. and O.S.N. Company v. Secretary of State for India , 

5 Bom H 0 R App 1 (10). 

2. (1906) 1 KB 178 (191, 192) : 75 L J K B 366, Bainbridge ▼. Post-Master 
General. 


Article 300 — Note 29 

1. (1786) 99 E R 1036 (1040) : 1 R R 177, Macbeath v. Ealdimand. 

Article 300 — Note 31 

1. 1927 P C 176 (185) [A I R V 14] (P C), Bhagchand v. Secretary of State. 
(Suggestion that S. 80, Civil P. C., is ultra vires arises from a misapprehension 
of (’13) ILR 40 Cal 391 (PC).) 

Article 300 — Note 32 

1. 1955 All 468 (472) [(S) A I R V 42 C 134] (D B), Ram Kirpal v. TJnion of 
India. (Held, that the High Court of Allahabad could not i-?sue any writ or 
direction to the Government or to the Union of India. AIR 1953 All 477 (FB), 
held impliedly overruled by AIR 1953 SC 210 (SC).) 

1953 Cal 1 (Prs 3, 48, 52) [AIR V 40 C 1], Calcutta Motorcycle Co. r. Union 
•/ India. (Letters Patent (Cal), 01,12_“Carry on business”—State carrying 
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33. Suits by or against foreign States. _ Under S. 84 of 
the Civil Procedure Code, a foreign State may sue in any Court in 
any State. The section reads as follows: 

“84. A foreign State may sue in any competent Court : 

Provided, that the object of the suit is to enforce a private 
right vested in the Euler of such State or in any officer of such 
foreign State in his public capacity.” 

One of the cardinal principles of International Law is that every 
foreign State respects the independence of every other foreign State 
and as a consequence of this absolute independence and of the inter, 
national comity which underlies the relations between the sovereign 
States, each State declines to exercise, by means of any of its Courts, 
jurisdiction over the person of any sovereign or ambassador or the 
public property of any State. A sovereign State cannot be sued in the 
Courts of a foreign State unless it voluntarily submits to the jurisdic¬ 
tion of the Courts concerned. 1 Section86 of the Civil Procedure Code, 
however, provides that any Euler of a foreign State or any ambassador 

or envoy of a foreign State may be sued in any competent Court with 
the consent of the Central Government. 

See AIE Commentary on Civil Procedure Code, S. 86. 
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on commercial undertaking like railway canDot be said to “carry on business” 

Calcutta High Court has no jurisdiction to entertain suit against Union of 

India for damages on account of short delivery by State Railway where cause 

of action has arisen wholly outside the ordinary original civil jurisdiction of 
the High Court.) 

Article 300 — Note 33 

1. 1951 Mad 880 (881) (Prs 4, 5) [A I R V 38 C 308] (DB), In re Commissioner 

for ' orkmens Compensation , Madras . (A workman employed by the British 

A miralty Civil Engineer, to unload girders brought in India received an 

injury m the course of his employment on 25-6-1946. He filed an application 

on 16-12-1946 under the Workmen’s Compensation Act for determination of 

the amount of compensation payable to him —Held that (i) a? the claim was 

against the Crown In the right of the United Kingdom as distinguished from 

the Crown in the right of Federation of India or a Provincial Government the 

application was not maintainable under the Workmen’s Compensation Act on 

the date it was filed inasmuch as the Crown in the right of the United Kingdom 

was cot^fcound by the Act—(ii) Even after the Constitution came into force on 

26-1.1950 when India became a Sovereign Republic, any claim against the 

British Admiralty will be really a claim against the British Crown which is a 

foreign Sovereign entitled to immunity from the jurisdiction of Courts and 

tribunals of the Indian Republic and therefore the claim could not be proceeded 
with.) 
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A 265N10 5 

A265N7 3 

A 265N7 4 

A265N10 4 

A245N9 6 

A 2 45 N 9 15 

A 245 N 9 17 

A 245 N 9 18 

A 245 N 10 29 


f» 

A245N JO 

31 

58 

A 246 N 7 

1 

99 

A246N 12 

1 

99 

A246N12 

10 

99 

A 246 N14 

2 

99 

A246N14 

4 

99 

A246N15 


99 

A 246N15 

4 

99 

A 246 N15 

5 

123 

A 245 N 13 

4 

91 

A 245 N 16 

2 

11 

A 245 N ]6 

3 

91 

A245N16 

4 

99 

A 245 N16 

5 

99 

A 245 N16 

26 

99 

A 245 N16 

27 

99 

A 245N16 

28 

99 

A 245N16 

30 

99 

A 245N16 

32 

240 

A245NJ3 

1 

435 

A 245 Nil 

18 

468 

A 299 N 4 

1 

99 

A 299 N 8 

2 

99 

A 299 N 8 

6 

91 

A 299 N 8 

7 


504 A 246 N 7 
»> A 246 N 8 
»» A 246 N 9 
h A 2 > 6 N 9 
m A 246 N 9 
540 A 245 N13 
» A 245 N13 
*» A 245 N 13 
» A 245 N16 
m A 24 6 N 3a 
m A246N5 
». A 294 N 4 
m A 294 N 7 
»» A294N7 

*» A294N8 


1 

23 

1 

2 

37 

2 

7 

9 

6 

1 

3 

1 

1 

2 

1 


TABLE OF OA8BS 

1955 S C (con.) 
549 A 245 N 4 


14 


M A 245 N 5 

la 

M 

' A 266 N 3 

1 

99 

• A 266 N 3 

7 

99 

' A 289 N 3 

la 

661 

A 245N15 

4 

99 

A 245N15 

9 

99 

A245N16 

25 

99 

A261N2a 

1 

91 

A265N5 

9 

91 

A 265 N 6 

2 

91 

A 265 N 6 

11 

11 

A286N1 

2 

11 

A 286 N 1 

4 

11 

A 286 N 2 

1 

91 

A 286 N 2 

2 

91 

A286N2 

3 

9 $ 

A286N2 

4 

11 

A 286N 2 

5 

a 

A286N2 

7 

99 

A 286 N 2 

10 

99 

A 286 N 2 

14 

99 

A 286 N 2 

18 

99 

A 286 N 2 

19 

99 

A 286 N 2a 

1 

99 

A 286 N 3 

2 

99 

A296N3 

3 

99 

A 286 N 3 

5 

99 

A 286 N 3 

6 

M 

A 286 N 3 

7 

91 

A286N3 

19 

99 

A286N3 

22 

99 

A 286 N 3 

24 

99 

A288N3 

26 

99 

A286N3 

28 

99 

A 28b N 3 

31 

99 

A2S6N3 

33 

91 

A286N3 

34 

99 

A 286 N 3 

36 

99 

A 286 N 3 

37 

91 

A 286 N 3 

38 

99 

A 286 N 3 

40 

99 

A 286 N 3 

43 

99 

A 286 N 3 

44 

99 

A 286 N 3 

45 


A 286 S3 
A 286 N 3 
A286N3 
A 286 N 3 
A 286 N 3 
A 286 N 3 
A 286 N 3 
A286N3 
A286N3 

A 286 N 3 
A 286 N 3 
A 286 N 3 
A 286 N 3 
A286N3 
A 286 N 3 
A 286 N 3 
A 286 N 3 
A 286 N 3 
A 286 N 3 
A 286 N 3 
A 286 N 3 
A28bN 3 
A286N3 
A 286 N 3 
A280N3 


46 

49 

59 

63 

64 

65 
69 

71 

72 

77 

80 

81 

S2 

85 

86 
87 
83 

90 

91 
97 
99 

102 
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106 

108 



0ABB8 


[A. I. B. 1055 ASSAM] 


1955 S C (con 

661con A286N3 
h A286N3 
m A 286 N 3 
m A 286 N 3 
» A286N3 

« A266N3 

m A2S6N3 
« A286N3 
« A286N3 
” A 286 N 3 
n A286N3 
»* A 286 N 3 
I* A286N4 
» A 286 N 4 
ii A286N5 
i» A286N5 
ii A 286 N 5 
h A 286 N 7 
m A286N7 
n A 286 N 8 

ii A286N8 
« A 286 N10 
n A266N11 
n A286N12 
m A 286 N 15 
»i A 28b N15 
n A 286 N 18 
m A 286 N 18 
■ A286N18 

n A286N18 
n A286N18 
n A 286 N 18 
ii A286N20 
ii A 286 N 20 
n A 286 N 20 
* A 286 N 20 
n A 286 N 20 
n A 286 N 20 
ii A 286 N 20 
h A 286 N 20 
»| A 286 N 20 
n A 286 N 20 
ii A 286 N 21 
*» A 286 N 21 

765 A 286 N 2 
n A286N3 
H A 236 N 5 
” A 286 N 10 
»| A 286 N 10 
« A 286 N 10 
»i A 286 N 12 
»i A i86 N 12 
»» A286N18 

786 A 286 N 11 


1956 S C 
20 A 245 N 16 

AIR AJMER 
1950 Ajmer 
26 A 246 N 21 
1953 Ajmer 
65 A 245 N10 


109 

111 

113 

116 

119 

120 
122 
124 
129 
134 
139 
151 

2 

4 

3 

4 
7 

3 
6 

4 

5 
1 

13 
7 
7 
9 

12 

14 
16 

24 

25 

26 
1 
2 

4 

5 

6 

7 
9 

11 

17 

20 

8 

10 

3 

103 

1 

2 

3 

4 
8 
9 

27 

14 


575 


13 


AIR 


276 


ALLAHABAD 
1922 All 
A 300N7 1 

A 300 N 7 4 


158 


272 


321 

377 


156 


26 

369 

382 


32 

513 


206 


423 

44 


181 

ii 

ii 

228 

ii 

257 


1932 All 
A 300 N 5 
A 300 N 7 
A 300 N 7 

1937 Ail 

A 300 N 7 
A 300 N 7 

1940 All 
A 245N12 
A246N9 
A 246 N 15 
A 254 N 5 
A 254 N 12 
A 254 N U 

A 254N12 

1941 All 

A 245 Nil 
A 299 N 5 
A 299 N 6 
A 299 N 8 

1942 All 
A245N16 
A 246 N 9 
A 246 N14 
A 246N14 
A 246 N19 
A 265 N 4 
A 265 N 4 
A265N4 
A265N5 
A 265 N 6 
A 265 N 7 

1943 All 

A246N8 

1948 All 
A246N9 
A 276 N 2 
A 276 N 2 
A2/6N3 

1949 All 
A 245N11 
A246N9 
A216N9 
A 248 N 2 

1950 All 
A 300 N 2 
A 300 N 2 
A 300 N 3 
A3 JON5 
A 300 N 5 
A 300 N 5 
A258N1 

1951 All 
A2J5N8 
A 245 Nil 
A245N11 
A 245 N 9 
A245N10 
A 245 N 10 
A 245 N 6 
A245N16 
A 245 N 4 
A 245 N16 
A 266 N 3 
A266N3 
A 266 N 3 
A 266 N 3 
A2f 6N3 
A266N4 
A2S9N3 


22 

1 

3 


10 

1 

9 

3 

3 

32 

43 


33 

3 
2 

4 

1 

1 

13 

32 

8 

13 

2 

23 


20 

3 

35 
6 

4 

5 
2 

12 

21 

22 

1 

23 

9 

14 

45 

41 

43 

6 

36 
12 

2 

2 

3 

4 

5 

6 
7 

la 


1951 All (con.) 

257con A294N2 1 

h A300N20 1 

674 A245N8 23 

** A245N9 45 

»i A 245 Nil 9 

•1 A 246 N 5 2 

** A246N8 29 

n A246N15 13 

m A246N15 16 

ii A 294 N 6 2 

703 A2'0N 4 1 

»» A 250 N 5 3 

816 A 245 N 2 1 

11 A 245 Nil 9 

1952 All 

88 A245N11 9 

” A246N7 4 

« A 246 N 7 9 

•1 A246N14 4 

»| A 246 N14 5 

- A 246 N 15 16 

m A246N16 12 

»• A 254 N 21 1 

624 A245N8 101 

699 A 245 N 8 101 

746 A245N16 12 

866 A 245 N 8 31 

»* A 245 N 8 50 

» A 245 N 8 89 

« A 245 N 8 99 

»* A 245 N 8 105 

« A 245 N 9 47 

n A245N9 48 

m A245N11 9 

11 A 245 N 11 21 

1954 All 

56 A2S5N6 1 
393 A 299 N 3 2 

« A 299 N 8 2 

•1 A299N8 3 

515 A 245 N11 9 

538 A 245 N 8 23 

it A 245 Nil 9 

n A 254 N 21 1 

550 A 245 Nil 9 
655 A 246 N 9 5 

n A 246 N 9 23 

•1 A 254 N 21 1 

660 A 254 N 15 83 

675 A 265 N 4 13 

11 A 265 N 4 29 

»i A 265 N 4 30 

705 A 245 N 11 9 

728 A 246 N 4 2 

•1 A246N6 la 

m A 2 16 N 8 16 

n A 246 N 8 17 

m A 246 N 8 21 

11 A 246 N 8 23 

»• A 246 N 9 1 

11 A246N11 4 

m A 246 N11 6 

11 A216N14 2 

n A 240 N 15 2 

*1 A 246 N 22 1 

11 A246N22 2 

1955 All 

48 A 245 N10 41 

99 A 286 N 3 42 

•• A 286 N 3 109 ( 


1955 All (con.) 
99con A286 N10 3 

1 * A286N15 3 

11 A 286 N 15 4 

» A 286 N 15 5 

». A286N15 6 

193 A 245 N16 2 

11 A 245 N16 19 


99 

A245N16 

24 

468 

A 300N32 

1 

554 

A 245 N 9 

50 

M 

A 245 N 9 

51 

99 

A 245N10 

19 

653 

A245 Nil 

1 


A 245 N11 

9 

n 

A 286 N 5 

2 

AIR ANDHRA 

1955 Andhra 

181 

A254N15 

90 

248 

A286N 3 

2 

AIR ASSAM 


1952 Assam 


69 

A 245 N10 

41 

76 

A299N2 

2 

9f 

A 299 N 8 

21 

141 

A 300 N 3 

34 

M 

A30uN3 

163 

169 

A 2 4 5 N12 

8 

91 

A 300 N 3 

23 

II 

A 300 N 9 

1 

99 

A300N10 

2 

II 

A 300N20 

1 

1953 Assam 


116 

A30JN2 

5 

99 

A300N3 

2 

99 

A300N3 

5 

II 

A300N3 

23 

II 

A300N3 

24 

91 

A ; 00 N 3 

69 

91 

A 300 N 3 

71 

9 J 

A 300 N 3 

138 

99 

A 300 N 5 

17 

II 

A 3t0 N 5 

18 

91 

A 300N22 

1 

If 

A300N23 

1 

177 

A 248 N 2 

5 

1954 Assam 


161 

A246N15 

15 

1955 Assam 


33 

A 299 N 4 

1 

11 

A 299 N 8 

2 

91 

A 299 N 8 

3 

91 

A 2d9 N 8 

17 

99 

A 299 N 8 

20 

19 

A 299 N 9 

2 

99 

A 299 N 9 

12 

91 

A 299 N 9 

15 

n 

A 299 N 12 

2 

86 

A 29 J N 3 

1 

91 

A 299 N 5 

1 

II 

A 299 N 6 

6 

99 

A 2y9 N 6 

9 

91 

A2.«9N8 

2 

II 

A299N8 

19 

ti 

A 299 N 9 

2 


A 9QQ N Q 

n 

ft 

ii ll 4J 

4 


[a. I. B. 1965 ASSAM] 


1955 Assam (con.) 
86conA299N9 H 
A299N9 12 

A 2 99 N 9 13 

A286N9 42 

A286N3 118 

A 2^6 N 3 143 

A 245 N 16 11 

A 246 N7 1 

A246N8 16 

A246N8 28 

A246N9 3 

A246N15 2 

1956 Assam 
23 A 298 N 3 2 

A 299 N 9 1 

A 299 Nil 1 


TABLB OP CASHS 



M 

M 

113 

M 

IS 

249 

n 

>9 

>9 

93 

99 


99 


99 


19 

99 


19 


99 

99 


99 

99 


AIR BOMBAY 

1915 Bom 

227 A 309 N 3 40 

» A300N7 1 

1916 Bom 

200 A 261 N 4 6 

1934 Bom 

277 A 299 N 6 1 

A 300 N 3 40 

A 309 N 3 69 

A 300 N 3 138 

379 A 285 N i 2 

» A 300 N 21 2 

1936 Bom 

19 A 299 N 3 3 

A 299N6 2 

A 2 09 N15 1 

1937 Bom 

449 A 299 N 6 1 

A 299N8 2 

A 299 N15 1 

1938 Bom 

54 A 299 N 9 15 

168 A 2y9 N 3 3 

n A 239 N 6 4 

1940 Bom 
A 246 N 9 3 

A 2 * 6 N 12 1 

A 276 N 2 1 

A246N6 1 

A 246 N 8 17 

A 246 N13 16 

A 245 N 15 8 a 

1943 Bom 

A/45N10 24 

A300N3 67 

1944 Bom 

A j45N15 3 

A 245 N 15 23 

A 250N2 2 

1945 Bom 

A 254 N 2 l 1 

1946 Bom 

A246N7 2 

» A 246 N 7 6 

m A 246 N 2 1 

« A246N14 2 

m A246N15 17 

w A 240 N 15 19 

w A24 N2 4 

w A24&N2 10 


65 

I* 

If 

307 

99 

91 

362 

169 

427 


•I 

247 

352 

216 


87 

M 

71 

S3 

197 

fi 

277 

»f 

101 

221 

fi 

» 


33 

125 

n 

180 

188 

190 

M 

»» 

210 

»> 

397 

M 

438 

u 

M 

16 

ts 

t; 

M 

261 

n 

M 

M 

M 

I) 

M 

296 

242 
»» 

282 

371 

M 
I) 


129 

188 


1948 Pom 

A 245 N15 3 

A 245 N 15 4 

1949 Bom 

A 254 N 11 2 

A2*8N2 5 

A 24 6 N 8 16 

A 246 N 8 28 

A 246N9 3 

A300N3 39 

A30UN10 1 

1950 Bom 

A 254 N 1 1 

A245N16 19 

A 246 N 8 16 

A 246N 9 3 

A 24 6 N 12 1 

1951 Bom 

A 245 N16 2 

A 261 N 4 18 

A j 61 N4 26 

A 26 N 4 27 

A 245 N 10 21 

A 246 N 8 28 

A254Ni7 16 

A 26 IN 4 18 
A 261 N 4 26 
A26j N4 27 

A245NjO 28 

A '45 N 11 15 

A 245 N 11 15 

A 2*0N 14 2 

A j46 N 14 4 

A 245 N 6 12 

A 245 N 6 14 

A 245 N12 9 

1952 Bern 
A 245N10 
A2J5N16 
A 245 N16 
A 246 N 8 
A 254 N 6 
A 24 N16 
A2;6N5 
A 246 N 8 
A 246N12 
A 2 6 N 14 
A 246 N15 
A246N i5 
A 245 N16 

1953 Bom 

A 2 8 N 3 1 

A 265 N 4 10 

A 265N 4 13 

A 2^6 N12 8 

A 24b N10 5 

A 254 N 2 4a 

A 254 N 15 65 

A 254 N 15 72 

A 254N21 4 

1954 Bom 


93 


96 


93 


99 

99 


93 


93 


99 


93 


1954 Bom (con.) 
204conA246N9 
« A 246 N14 
m A 246 N 14 
254 A246N8 

261 A 245 N 3 
A 245N10 
A 245 Nil 
A 245 N11 
A 245 N11 
A 285 N 7 
A 265 N 9 
»■ A 276 N 3 
397 A245N9 

A 245 N 9 
A 245 N11 
508 A 246 N 9 
A246N15 

1955 Bom 
A245 N16 
A254N15 
A254N21 
A254 N 22 
A 254N22 
•» A 254 N 22 
55 A 2 *5 N 15 
185 A245N9 

A245N11 
A 245 N11 
A 245 Nil 
» A245NU 
439 A 245 N15 
»» A 246 N 9 

1956 Bom 
1 A246N15 6 

A 245 N15 9 

A 245 N16 1 

A 245 N 16 16 

A 246 N 7 3 

A 246 N 9 1 

A276N3 l 


1939 Cal (con.) 


3 

628con A254N15 

46 

2 

M 

A 264N15 

47 

4 

93 

A254N15 

49 

17 

93 

A 254N15 

52 

6 

93 

A254N15 

55 

10 

93 

A254N15 

62 

1 

93 

A 254N15 

73 

8 

99 

A 254 N15 

80 

20 

93 

A 254 N15 

82 

2 

II 

A254N15 

83 

1 

93 

A254N15 

87 

1 

93 

A254N16 

90 

4 

39 

9 

429 

• a 

1942 Cal 

A 246 N 8 

A n a a XT i a 

31 


28 

35 

93 

93 

II 


99 

93 

93 


3 

4 

9 

90 

2 

1 

2 

3 

6 

52 

9 

10 

12 

13 

9 

1 


II 


93 

93 

93 

39 


99 


464 

587 


>1 


93 

93 


99 


99 


93 

93 


93 

93 

99 

If 


II 

II 


A I R 


CALCUTTA 

1921 Cal 
708 A254N9 

1925 Cal 
955 A 261N 2 

1928 Cal 
74 A 299 N 5 
» A 299 N 8 
» A *99 N 8 
W A 299 N 8 
» A 300 N 3 
m A 300 N 5 

1930 Cal 
53 A 245 N 15 

1932 Cal 
834 A 300 N 3 
»> A30u N 5 

1934 Cal 
128 A300N5 


295 

377 


M 


M 


M 




489 


A 246N14 2 

A 246 N16 13 

A254N9 6 

A254N12 55 

A 254 N 12 61 

A 254 N15 83 

A 250N5 1 

A 254 N 9 6 

A 254N12 9 

A 254 N 12 12 

A 254 N 12 23 

A254N12 25 

A 254 N 12 28 

A254N12 63 

A 254 N15 12 

A254N15 13 

A 254 N15 83 

A 254 N15 87 

1943 Cal 
A 245 N 10 24 

A 250N 3 1 

A250N4 1 

A250N5 2 

A254N17 11 

A 254 N17 12 

A 254 N17 14 

A246N11 6 


4 

315 

1944 Cal 

A 300N17 

1 

6 

48 

1946 Cal 
A254N12 

7 


II 

A 254 N12 

9 

1 

93 

A 254 N12 

55 

2 

93 

A 254 N15 

83 

4 

197 

A 245 N11 

1 

20 

23 

1 

1947 Cal 

A 254 N 12 

6 

19 

II 

A 254N15 

83 

93 

A 251N15 

90 

8 a 

116 

1948 Cal 

A 285 N 1 

1,2 

23 I 

14 

ii 

A 285 N 3 2,4,5 

M 

A 285 N 9 

1,2 

322 

A 245 N15 

8 


1949 Cal 
A 240 N 9 


3 


II 


II 


II 

II 

204 

II 


A 300 N 3 

40 

93 

A 300 N 5 

21 

H 

A 254 N12 

9 

A2 . 6 NS 

16 

93 

A300N7 

1 

II 

A 254 N12 

13 

A 246 N 8 

17 


1939 Cal 


93 

A 254N12 

14 

A 246 N 8 

19 

€28 

A25.N15 

12 

93 

A 254 N 12 

15 

A 24* N 8 

23 

93 

A254N15 

13 

•J 

A 254 N12 

33 

A 246 N12 

1 

93 

A 254 N 15 

18 I 

ftj 

A 254 N12 

34 

A 246 N14 

4 

II 

A254 N x5 

22 

M 

A 254 Ni2 

37 

A 2*6 N 7 

12 

IS 

A254N15 

23 

M 

A 254 N 12 

33 

A 240 N Q 

19 • 

II 

A254N15 

39 f 

m 

A 254 N12 

44 


TABLE O P OASES 

1949 Cal (con.) 

Icon A 254 N 12 50 
312 A-85N3 4,5 

w A 285 N 9 2 

w A298N5 2 

1950 Cal 

12 A261N4 27 

159 A 294 N 5 1 

214 A250N5 3 

274 A 245 N16 1 

421 AiSoNl 2 

463 A 294 No 1 

1951 Cal 

120 A 245 N 9 49 

»* A 45Nil S 
” A 249 N 2 1 

346 A 24o N 9 3 

m A254 N21 5 

861 A 299 N 6 8 

1952 Cal 

140 A 294 N 3 1 

306 A299N8 2 

” A 299 N 9 2 

m A299N9 11 

>i A 299 N 9 14 

" A 299 N 10 2 

443 A299N13 1 

m A 299 N 14 1 

679 A 24b N 9 3 

740 A 246 N 8 16 

h A 246 N 9 3 

919 A 300 Nil 2 

w A 300 N 16 2 

1953 Cal 

1 A 300 N 3 23 

w A30.N25 1 

» A 300 N 32 1 

81 A 2i5 N 16 2 

” A245N ;5 10 

» A 2 45 N 15 14 

319 A 299 N 8 2 

»» A *^99 N 15 1 

363 A 260 N 1 l 

548 A245N10 60 

1954 Cal 

67 A 261 N 4 26 

” A 261N 4 27 

248 A 245 N16 17 

271 A265N5 1 

” A 265 N 5 16 

335 A 299 N15 1 1 

591 A246Nd 102 

” A 245 Nil 9 

” A2i6 N 9 3 

” A 300 N 3 40 

m A3U0N6 i 

1955 Cal 

282 A 285 N 1 2 

m A289N2 l 

« A 300 N 20 1 

» A300N21 4 

681 A 300 N 10 la 

»> A 300 N15 3 

1956 Cal 

26 A 294 N 2 2 

AIR HIMACHAL 
PRADESH 
1952 Him Pra 
16 A 800 N15 2 


80 


II 

187 


II 

191 

801 

19 


AIR HYDERABAD 
1951 Hjd 
1 A2 -j5N 16 1 

11 A2i5N 16 2 

»» A345N16 11 

h A2*oNl6 21 
140 A254N15 90 

1952 Hyd 

80 A261N4 4 

” A 261 N 4 7 

»» A261N4 13 

187 A245N16 33 

u A2/4N1 2 

M A 254 N1 s 

” A 254 N 2 8 

” A 254 N 15 22 

191 A280N17 1 

801 A 26i N 4 27 

1953 Hyd 

19 A 261 N 4 15 

w A 261 N 4 20 

” A261N4 27 

145 A 245 N 10 27 

1954 Hyd 

1 A245N16 33 

m A 265 N 5 19 

m A2*0N9 5 

M A286N9 10 

” A *86 N 19 4 

»j A 286 N 21 2 

»j A286N21 6 

60 A245N16 17 

m A 246 Nil 13 
>i A 286 N 17 6 

94 A 286 N 9 13 

m A 2b6 N17 2 

121 A 246 N 9 l 
m A 246 N 9 3 

« A 2{6N 9 4 

»« A 2n6 N 9 21 

227 A245N2 1 

1955 Hyd 

41 A246N11 4 

184 A261N4 20 

191 A 254 N15 12 

” A 254 N 15 90 

257 A 245 N 6 1 

» A245N6 7 

n A 245 N 6 9 

m A 245 N 6 12 

w A245N6 i< 

” A 145 N 12 13 

1956 Hyd 

10 A254N15 17 

" A 254 N15 83 


II 

50 

II 

II 

94 

II 

121 


227 

41 

184 

191 

M 

257 


17 

83 


AIR JAMMU & 
KASHMIR 

1953 J & K 
25 A254N4 1 

« A 254 N 4 2 

w A 254 N 4 3 

w A 254 N 5 4 

» A 254 N Q 8 

” A 254 N 15 12 

1955 J & K 
5 A 261 N 4 8 

" A 261N 4 10 

m A261N4 H 


1955 J & K (con.) 
boon A 281N 4 23 

” A 261N 5 1 


[A. I. B. 1945 MADRAS] 


1954 Madh-B 


846 


364 


572 


298 

498 

683 

177 


41 


33 


120 


AIR LAHORE 

1928 Lah 
6 A 300 N 3 
»> A3U0N3 
» A 300 No 

1930 Lah 
4 A 299 N 4 
»> A2V9N8 
» A299N10 

1937 Lah 
2 A 300 N 3 
» A300N 3 1 

i A30 xjN5 

1939 Lah 

* A300N12 

* A 254 N 15 
l A300N12 

1941 Lah 
r A245N16 
» A246N9 

> A 254 N 12 

' A254N16 

1943 Lah 
A 300 N 8 
A 3^0 N 8 
A 300N19 

1944 Lah 
A245N11 

A 245 N16 i 

1948 Lah 

A246N15 
A254N15 1 

A254N15 2 

A254N15 3 

A 254 N15 4 

1949 L; h 
A2*6N9 
A246N14 
A 246 N14 
A 246N14 


AIR MADHYA 
BHARAT 

1950 Madh-B 
40 A 245 N i3 
w A299N8 

1952 Madh-B 

57 A245N12 

143 A 245 N 10 
181 A 245 N 12 
w A 245 N 12 
m A245N12 
h A248N4 

1953 Madh-B 

20 A276N2 

m A276N3 

m A276N4 

»» A 277 N 3 

» A 378 N 2 

45 A276N3 

25 A 261N 4 ] 

w A 261 N 4 ] 

»f A201N4 S 

30 A245N11 

57 A295N1 


207 


40 

146 

6 


40 

150 

13 

2 

90 

2 


111 

A2i6N8 

16 

196 

A 286 N 4 

32 

H 

A265N5 

5 

W 

A265N6 

13 

II 

A 265 N 7 

1 

If 

A 265 N 7 

2 

206 

A245N12 

2 

1955 Madh-B 

1 

A201N4 

15 

W 

A 261N 4 

17 

II 

A26l N 4 

19 

76 

A245N JO 

41 

177 

A 245 N 9 

4 

II 

A 245 N 10 

41 

II 

A285N8 

82 

168 

A299N8 

2 

AIR MADRAS 

1915 Mad 


134 

A400N3 

23 

n 

A 300 N 3 

138 

it 

A3.0N3 

140 

it 

A30uN5 

20 

M 

A3lUN 9 

O 

kJ 

93 

A300N3 

23 

it 

A3oON 3 

47 

If 

A30o N 3 

104 

II 

A SOON 3 

138 

H 

A300N3 

143 

II 

A300N5 

3 


1 

33 

9 

13 

22 

38 

48 


55 


497 


516 


749 


361 


4 

11 

1 

3 

4 
1 


145 

225 

W 

It 

230 

257 


1 

1 

1 

2 

2 

1 

17 

19 

27 

9 

1 


1918 Mad 
264 A3OON20 
763 A245N11 

” A 24. Nil ! 

1919 Mad 
209 A286N3 L 

1930 Mad 

55 A265N4 ] 

1931 Mad 

497 A265N4 1 

1934 Mad 
516 A30UN3 1C 

1938 Mad 

749 A299N0 

1939 Mad 

361 A 240 N 8 , 

m A2ibNd 2 
” A246N9 i 
663 A 300 N 3 2i 
» A3J0N5 i 

1941 Mad 

270 A.86N3 146 

533 A 254 N 6 2 

» A254N11 2 

913 A246N2 2 

m A 2 i 6 N 8 17 
»i A 246 N 8 20 

« A 286 N 18 4 

1942 Mad 

539 A300N3 23 

»j A3CLN3 138 
m A 300N5 15 

1945 Mad 

19 A264N15 90 

211 A2i7 N 7 8 

»» A216N14 2 

» A240N14 4 


1 

10 

20 

146 

13 

13 

103 


5 

21 

3 

23 

9 

146 

2 

2 

2 

17 

20 

4 


[ A. I. R. 1949 MADRAS 3 


TABLE OF 0A8B8 



307 


99 

M 

M 

>9 

tl 

91 

W 

99 

99 


1949 Mad 
A254N2 
A 254 N 9 
A254 N 12 
A254 N12 
A254 N12 
A 254 N 12 
A 254 N12 
A254N12 
A 254 N12 
A 254N21 


481 

A 246 N 4 

99 

A 2 4 6 N12 

99 

A 252 N 1 

500 A276N3 


1950 Mad 

194 

A299 N 4 

99 

A 29‘J N 6 

99 

A299N8 

243 

A245N10 

99 

A 245N10 

293 

A261N4 

324 

A245N6 


1951 Mad 

70 

A245N16 

191 

A 254N15 

9) 

A 254N15 

583 

A 245N15 

99 

A 245 N15 

99 

A 246 N 15 

855 

A299N 4 

99 

A 299 N 6 

99 

A 299 N 6 

91 

A 299 N 8 

880 

A 300N21 

91 

A300N33 

979 

A 246 N 8 

99 

A 246 N 9 

99 

A 248 N 2 

99 

A 298 N 3 


1952 Mad 

127 

A 2 45 N11 

99 

A 245 Nil 

395 

A 265 N 2 

99 

A 265 N 5 

99 

A 265 N 5 

99 

A 265 N 6 

91 

A 265 N 6 

99 

A 266 N 6 

91 

A 265 N 6 

91 

A 265 N 6 

91 

A 265 N 6 

99 

A276N6 

613 

A 245N13 

91 

A 248 N 3 

91 

A 265 N 4 

99 

A 265 N 4 

99 

A 265 N 6 

835 

A 298 N 5 


1953 Mad 

41 

A 245 N 7 

86 

A 2J-6 N 3 

99 

A286N3 

99 

A 286N12 

91 

A286N5 

99 

A2c*6N7 

105 

A245N8 

99 

A 245 N11 

99 

A245N11 

99 

A 245 Nil 

91 

A265N5 


1 

6 

9 

24 

28 

30 

42 
49 
62 

6 

1 

1 

1 

1 

1 

9 

3 

11 

43 
27 
12 

17 

13 

90 

2 

6 

10 

1 

7 

9 

3 

1 

1 

31 

3 

3 

1 


1 

9 

1 

13 

14 
5 
7 

15 

16 
17 
23 

1 

3 

1 

10 

13 

3 

1 


2 

144 

145 

l 

9 

1 

89 

6 

7 

9 

17 


291 

9 J 
91 
99 
M 
99 
99 
99 
99 
91 
99 
99 
91 

m 

99 

99 

385 

663 

621 

99 

643 

704 

99 

833 


1953 Mad (con 
105con A286N18 
A286N18 
A2S6N18 
A2S6N18 
A 286N19 
A 286N20 
A286N20 
A 286N20 
A286N21 
A 286 N 21 
A2S6N21 

A245N15 
A286N 1 
A 286 N 3 
A 286 N 3 
A 286 N 3 
A286N3 
A286N3 
A 286 N 5 
A 286 N 5 
A 286N8 
A286N8 
A286N8 
A 286 N 9 
A286N9 
A286N9 
A286N11 

A286N11 
A 286 N12 
A286N13 
A 236 N 13 
A 286 N 14 
A 286N14 
A286N14 
A 286 N14 
A 286 N18 

A 286N18 
A 286N20 
A 286N20 
A265N6 

A 265 N 8 
A 265 N 6 
A 245N16 

1954 Mad 

A 245 N14 1 

A 245 N15 1 

A 245N15 6 

A245N15 24 

A 245 N15 25 

A245N15 26 

A245N15 27 

A 245 N 15 28 

A 246 N 4 3 

A 246 N S 23 

A246N9 3 

A 246 N 9 28a 

A246N13 17 

A 294 N 8 2 

A297N1 1 

A 297N3 1 

A 282N2 3 

A 245 N16 21 

A 265 N 4 13 

A286N12 10 

A277N3 1 

A 2 4 6 N 15 15 

A 24 6 N20 2 

A 254 N 15 90 

A 265 N11 2 

A286N13 33 


If 

M 

H 

If 

If 

It 

It 

It 

If 

99 

116 

91 

99 

91 

91 

II 

91 

91 

91 

91 

H 

91 

91 

91 

M 

91 

91 

99 

99 

99 

91 

H 

99 

it 

19 

99 

99 

131 

337 

99 

476 

729 


J 


1 

2 

3 

13 

2 

13 

18 

19 

2 

6 

7 

23 

3 

30 

109 

121 

136 

140 

5 

8 
1 
2 
7 

11 

12 

14 

1 

11 

6 

32 

33 
10 
14 
16 
17 

1 
2 
13 
13 
4 
1 
13 
33 


1954 Mad (con, 
833con A 286 N 20 
A286N20 
A236N13 
A286N14 
A286N13 

A 246 N 8 

A254N15 
A 254 N15 
A254N15 
A286N13 
A286N13 
A245N11 
A286N15 
A 286 N18 

1955 Mad 
A286N13 
A 286 N13 
A286N13 
A 286N13 
A286N13 
A286N21 
A 286N21 

A 265 N 6 
A 286N20 

A 286 N 8 
A286N8 
A 286 N 9 
A 286N13 
A286N13 
A286N13 
A2S6N14 
A286N14 


91 

937 

it 

984 

993 

j 

99 

1030 

91 

91 


314 

99 

91 

91 

91 


363 

602 

91 

91 

722 

99 


91 

99 




18 
19 
83 
13 
45 
29 
6 

80 

83 

7 
29 

9 

1 

1 

6 

8 

32 

33 
45 

5 
8 

12 

3 

6 
7 

15 
12 
13 
40 

19 

20 


91 

99 


AIR MANIPUR 

1955 Manipur 
49 A 299 N 9 2 

AIR MYSORE 

1951 Mys 

72 A 245 N 10 27 

it A 254 N 16 2 

» A254N17 3 

it A 2 5 4 N 17 16 

1952 Mys 

69 A 261N 4 24 

« A 261 N 4 26 

it A 261 N 4 27 

1954 Mys 

161 A 246 N 8 16 

n A 246 N 8 23 

1955 Mys 

49 A 245 N 13 10 

»t A 265 N 5 9 

it A 278 N 2 3 

65 A 254 N 12 9 

* A254N15 80 

m A 254 N 15 83 

81 A 245 Nil 19 

1956 Mys 

7 A 245 N10 31 

AIR NAGPUR 

1914 Nag 

26 A 276 N 5 1 

1943 Nag 

36 A250N4 1 

287 A 30 J N 3 28 

312 A 254 N 21 10 

« A255N1 2 


1945 Nag 
171 A 265 N 9 

1946 Nag 

81 A245N16 

- A254N12 


22 

57 


199 

1948 Nag 

A 246 N.y 

3 

M 

A246N14 

4 

91 

A246N14 

7 

99 

A254N12 

9 

16 

1949 Nag 
A 246 N 9 

3 

99 

A254N10 

1 

134 

A 250 N 5 

3 

190 

A276N3 

1 

215 

A276N3 

1 

99 

A276N5 

1 

33 

1951 Nag 

A 248 N 2 

5 

58 

A245N2 

1 

91 

A 245N10 

28 

91 

A245N16 

19 

91 

A246N9 

3 

94 

A 245N10 

46 

91 

A 254 N 9 

4 

91 

A 254N10 

1 

91 

A254N 10 

2 

317 

A245N2 

1 

91 

A 254 N 2 

9 

91 

A 254 N 9 

3 

139 

1952 Nag 

A 245N12 

1 

91 

A245N12 

7 

91 

A265N8 

1 

91 

A 265 Nil 

1 

213 

A 300 N 3 

23 

378 

A215N16 

16 

91 

A 286 N 3 

4 

91 

A 286 N 3 

30 

99 

A286N10 

3 

9) 

A 286N12 

2 

91 

A286N12 

3 

U 

A 286N12 

4 

91 

A 286 N12 

5 

91 

A286N15 

5 

91 

A286N18 

23 


393 

40 

it 

58 

it 

it 

it 

M 

It 

It 

If 

99 

148 

11 

99 

it 

103 

177 

236 

ft 

»» 

>t 


A 254 N 20 1 

1953 Nag 
A 245 N12 8 

A246N11 17 

A 245 N 9 15 

A245N9 44 

A 245 N 9 47 

A 245 N 9 48 

A245N 9 49 

A245N10 47 

A 245 N11 1 

A 245 N 16 19 
A254N20 1 

A245N13 5 

1955 Nag 

A 245 N15 1 

A 245N13 3 

A286N15 1 

A 2o N 4 25 

A 289N3 2 

A 261 N 2 2a 

A 2olN 2a 1 

A 261N 4 2 

A261N4 25 



TABLE OF OASES 
1955 Nag (con.) 


[a. I. B. 1955 PUNJAB] 


1939 Pat (con) 


246 

A 2 45 N 8 

23 

55 

A 254 N 5 

1 

ft 

A245N8 

89 

99 

A 254 N 12 

1 

it 

A 245 N 9 

49 

91 

A 254 N12 

27 

ft 

A 245 Nil 

9 

H 

A 254 N 12 

31 


1956 Nag 


90 

A 254N15 

90 

1 

A 240N14 

2 


1941 Pat 


ft 

A 246N15 

4 

99 

A 246 N 4 

5 


* 7 

- i 


• I 

!57 

ft 

M 

M 

H 


n 


tJ 


i> 

105 

11 

544 

260 

i 

* 

t 

» 

> 

r 


AIR ORISSA 

1950 Orissa 

A246N9 
A 235 N 4 
A265N4 
A 245 N 3 

A 245N13 

A245N16 
A245N16 
A245N16 

1951 Orissa 
A 254 N 2 
A 254 N 2 
A 254 N 9 
A2G5N4 
A 245N10 

1952 Orissa 
A245 Nil 
A 245N13 
A 245N10 

A 2 45 N10 
A 245 N 11 
A 245 N 11 
A 254N21 
A 2 54 N 21 
A 254N21 


3 

10 

13 

1 

1 

17 

19 

24 

5 

7 

2 

13 

43 

15 

5 

10 

31 

1 

9 

1 

3 

4 


M 

M 

tl 

•I 

351 

3*6 

54 

303 

tt 

n 

n 

n 

n 

444 

(i 

146 

16 


A246N9 
A 254 N 12 
A 254 N 12 
A254N17 

1942 Pat 
A 245 N16 

1943 Pat 
A245N6 

1944 Pat 
A 254N15 

A 246N10 
A 254 N 6 
A 254 N 6 
A 234 N 12 

A 254N12 
A 254N21 

1945 Pat 
A246N14 
A 2 16 N14 

1246 Pat 
A 258 N 1 

1947 Pat 
A 245 N 11 

1949 Pat 
A245 N 1 0 



1953 Cri=sa 


99 

A 246 N 9 

1S5 

A 245 Nil 

9 

M 

A 246N 14 

91 

A 245N 16 

16 

• 1 

A2 *6 N 14 

99 

A 246N11 

11 

299 

A 248 N 2 

U 

A246N11 

13 


1950 Pat 

99 

A 24* Nil 

15 

35 

A245N16 

II 

A 2 46 N 11 

16 

91 

A216N9 

It 

A 24 i N11 

19 

II 

A254N12 

233 

A245N 11 

20 

II 

A 254N12 

33 4 

A 286 N 3 

4 

H 

A 254 N12 

91 

A 286N10 

5 

228 

A 245 N16 


186 


1954 Orissa 

A 254 N12 

A 25 1 N 21 

1955 Orissa 
A 286 N 3 
A 2'i N 3 
A 2.86 N 3 
A 2.-58 N 3 
A 286 N 3 
A 286 N 3 
A 2 6 N 10 
A 265 N 4 
A 265 N 4 

AIR OUDH 

1931 Oudh 
A3U0N3 
A 300 N 5 
A 300 N 7 
A 300 N 7 

A I R PATNA 

1939 Pat 
49 A246 N 4 
” A 254 N 12 


19 

122 

n 

n 

ti 

172 

it 

»» 

175 

i) 


5 

1 

125 
1 5 
146 
149 
2 

1C9 

2 

9 

13 


29 


19 

19 

99 


24 

16 

1 

2 


5 

7 


99 

265 

99 

332 

ri 

» 

M 

392 


91 

»» 

246 

n 

M 

M 


39 

M 

1C6 

i> 

163 

i) 

M 


A246N15 
A 254 N 2 
A 254 N 7 
A 2 46 N 9 
A 254 N 12 
A25* N12 
A 254N12 
A 254N15 
A2 J8N 2 

1951 Pat 
A 24'i N 9 
A2 6N15 
A245 N16 
A245N 16 
A254N21 
A 254N21 

1952 Pat 
A246N9 
A 246 N 9 
A246N9 
A 265 N 5 
A245N4 
A 245 N 6 
A245N 13 


3 

57 
60 

3 

19 

12 

83 

1 

4 
6 

56 

58 
1 

2 

4 


9 

41 

3 

4 
7 

6 

19 

3 

6 

9 

56 

11 

15 

1 

1 

33 
9 

34 
61 
80 

1 

3 

18 

33 

34 

7 

8 

3 
25 
24 
10 
12 

9 

4 


164 

254 

262 


266 


99 

99 

371 

513 

99 
99 
ft 
• 1 

529 

99 


1952 Pat (con) 
166con A 245 N i0 
194 A 2 4 5 N 4 
A245N6 
A 245 N 9 
A 245 Nil 
A 245 N 8 
A 245 N 11 
A 245 N16 

A24>N18 

A 2 4 6 N 8 
A 246 N 9 
A2I6N9 
A 246 N 9 
A 265 N 4 

A 265 N 5 

A265 NO 
A 265 N 6 
A 299 No 
A299N8 

1953 Pat 

A 254 N 6 

A2 f 4 N15 
A 254 N15 
A 25 4 N15 
A 254 N15 

A 254N15 
A 254 N15 
A 254N15 
A254N 15 
A 25 4 N 15 
A 25 4 N 15 
A254 N16 

A 254 N17 
A 254N21 
A 245N16 
A246N9 
A 286N20 
A 245N15 
A 251N13 
A286N3 
A 286 N 3 
A 236 N 3 
A 286N20 
A 245N 16 
A 246 N 9 
A 246 N 9 

1954 Pat 

A 245N15 
A 245 N16 
A 245N15 
A 245 N16 
A 245 N 16 
A 245N 16 
A 2 4 8 N 3 
A245N9 
A299N16 
A 300 N 3 
A 300 N 3 
A300N3 
A 300 N 16 
A 300 N 3 
A 300 N 5 

1955 Pat 
A 245 N 4 
A245N6 
A 2 45 N 6 
A246N12 
A 245N13 
A 245 N16 
A246N7 


91 

220 

359 

9) 

99 

99 

>1 

M 

91 

ft 

91 


99 

M 

393 

M 

14 

91 

ft 

19 

99 

91 

11 

99 

11 

19 

99 

II 

99 

M 

65 

73 

37 

91 

99 

99 

II 

91 

105 

99 

337 


99 


99 

91 

If 

If 

tf 

ft 


17 

12 

11 

49 

9 

101 

9 

17 

18 
31 

3 

24 

30 

4 

10 

10 

24 

1 

1 

3 

1 

7 

13 

21 

57 

67 

71 

77 

83 

89 

2 

17 

9 

16 

3 

13 
23 
9 

4 
42 

117 
13 
17 
3 
3 


8 

17 

6 

17 

17 

18 
1 

4 
1 

5 
23 

133 

1 

23 

10 


I 1955 Pat (con) 

> 1 A 0*CV11 


12 

10 

12 

2 

3 

20 

1 


Icon A 246 Nil 

1 

91 

A 254N12 

6 

91 

A 254 N 12 

9 

II 

A 254 N12 

10 

91 

A 25 IN 12 

36 

19 

A 254N15 

83 

• 9 

A 254N15 

88 

445 

A 215 Nil 

9 

470 

A 246 N 4 

1 


12 


196 


n 


34 


n 


129 


»1 

M 


A IR PEPSU 

1952 Pepsu 
A 246 N 8 

1953 Pepsu 
A299N15 
A 299 N15 

1954 Pepsu 
A 296 N 2 
A 296 N 3 

1955 Pepsu 
A245N10 

1956 Pepsu 
A 265 N 4 
A 289 N 3 
A293N2 


23 

2 

3 

2 

2 

19 

8 

la 

1 


A I R PESHAWAR 

i 1950 Pesh 
1 A246N9 3 


225 

409 


n 


I R PUNJAB 

1951 Punj 

A 261 N 4 
A 25 4 N 2 
A254 N5 
A 254 N 7 
A 254 N 9 
A254N9 
A 2 i4 N 12 
A254NI7 

A 254N17 
A254N17 
A 254N21 

1952 Punj 
A 246 N 9 

A 245N16 
A 245N13 

1953 Punj 
A *245 Nil 
A 245 Nil 
A300N15 

1954 Punj 

A216N15 
A 2:0 N1 
A 246 N 7 
A 2 .4 N 12 

A 254 N12 
A254N15 
A254N20 
A 245N15 
A265N5 
A 265 N 5 

1955 Punj 

240 A239N8 


M 

9 

55 

309 

1 

77 

137 

21 

37 

167 

241 

»» 

ii 

264 

ii 

it 


27 

10 

3 
2 

4 

5 
4 
1 

3 

4 
3 

3 

5 

4 


20 

9 

1 

14 

2 

1 

5 

53 

90 

2 

9 

11 

13 


22 



l.Ind.Con. S.F. 76. 





[a. I. R. 1951 RAJASTHAN] 


AIR 

RAJASTHAN 
1951 Raj 

94 A245N12 4 

m A 246 N12 7 

139 A265N10 2 

1953 Raj 

145 A27< N5 2 

n A277N6 1 

•> A 278 N 2 1 

» A 278 N 2 2 

A 295 N 1 2 

180 A235N5 5 

w A 26" S 10 2 

204 A 261 N 4 21 

« A261N4 27 

1954 Raj 

4 A 261 N 4 21 

M A261N4 27 

162 A 265 N 5 5 

173 A 265 N 4 2 

h A *265 N 4 8 

m A 265 N 4 13 

’ i A 265 N 4 20 

173 A 265 N 4 21 

*> A 265 N 5 1 

» A 265 N 5 7 

h A 265 N 6 13 

h A265N7 2 

224 A 245 N 10 45 

252 A215N10 41 

». A 215 N 10 45 

» A 254 N 12 6 

m A 254 N 15 80 

ij A 254 N 15 S3 


294 


RANGOON 
AIR RANGOON 

1927 Rang 
14 A299N5 1 

1931 Rang 
94 A 30t»N 3 24 

« A 300 N 3 138 

m A30CN3 147 
m A 300 N 3 149 

» A 300 N 5 15 

” A 300 N 5 21 

1937 Rang 
$9 A 300 N 3 3 

» A 300 N 3 107 


89 


90 


21 


123 


AIR 

SAURASHTRA 

1951 Sau 

69 A245N lO 27 

1952 Sau 

90 A 261 N 4 4 

r A 261 N 4 9 

m A 261 N 4 27 

1953 Sau 

21 A 295 N1 3 

1954 Sau 

23 A 261 N 4 4 

m A 261N 4 5 ; 

»» A 261 N 4 15 ' 

n A 261N 4 16 . 

1955 Sau i 

K) A 276 N 2 1 | 

h A 2 76 N 3 1 : 


AIR 

TRAVANCORE 
COCHIN 
1951 Trav-Co 


90 


203 

A 254N15 

n 

A 254 N15 

M 

A 254N15 

ft 

A254 N15 

91 

A 254 N 17 

1952 Trav-Cc 

83 

A286N13 

ts 

A 286 N13 

89 

A 261 N 4 

371 

A 254 N15 

II 

A254N 15 

II 

A 254 N17 

455 

A245N11 

1953 Trav-Co 

41 

A 254 N 5 

If 

A 254 N 6 

53 

A 255 N 1 

146 

A 265 N 2 

M 

A265N5 

II 

A 265 N 5 

91 

A 265 N 6 

II 

A 265N10 

If 

A 299 N 5 

327 

A 254N12 

n 

A 254 N15 

392 

A26LN2 

5 40 

A 24 N14 

»J 

A 246 N14 

5c6 

A 286N10 


22 

43 
45 
63 
20 

21 

42 

27 

22 

44 
20 

9 

5 

1 

1 

3 

4 

5 
1 
2 
1 
9 

83 

7 

4 

7 

6 


table of casks 

1954 Trav-Co (con) 
137 A277N2 ! 


257 

A 245N16 

19 

t! 

A245N16 

24 

358 

A 261N 2 

1 


A 261N 4 

16 

19 

A261N4 

27 

504 

A265N4 

13 

99 

A 265 N 4 

31 

ft 

A 265 No 

rr 

l 

99 

A265N6 

13 

1955 Trav-Co 


18 

A 286 N17 

2 

19 

A 236N17 

8 

220 

A 154N 12 

35 

19 

A 254N15 

90 

99 

A 286N20 

18 

99 

A 286N20 

19 

1956 Trav-Co 


19 

A254N1I 

3 

if 

A 254N15 

1 

99 

A 254N15 

21 

91 

A 254N15 

80 

91 

A 254N15 

90 


1954 Trav-Co 
34 A 246 N 5 
»* A246N9 


A I R 
VINDHYA 
PRADESH 
1952 Vind Pra 
39 A245N9 

1954 Vind Pra 
24 A 254 N 2 
w A 254 N 3 
m A 254 N 3 
»» A 254 N 15 
». A 25 4 N15 


44 

1 

1 

2 

83 

90 


U. NOTES OF UNREPOSTED CASES OF A. I. R. 


147 

606 


675 


1126 

1341 


1955 N U C 
A245N 10 
A299N3 
A 299 N 8 
A299N9 
A299N9 
A299N 13 
A 286N17 
A186N17 
A285N17 
A265N4 
A 276 N 3 
A 215N10 


41 

1 

2 

2 

11 

2 

3 

6 

7 

12 

1 

10 


1955 N U C (con) 
1548 A245N11 1 

1561 A 286 N10 6 

1562 A 286 N 9 16 

n A 286 N 9 17 

w A 286 N 10 6 

1694 A 2 7 6 N 3 1 

A 276 N 5 1 

1732 A 215 N11 9 

1788 A 265 N 5 18 

1887 A 245 Nil 9 

IS A 245 N 16 19 

2368 A 245N12 2 


1955 N U 
2421 A 245 
»> A 245 
»» A 245 
w A 245 
»» A 245 
2681 A 245 
A 245 
»» A 2 45 
2912 A 294 
4433 A 294 
4499 A‘299 
•i A 299 


C (con) 


• N 8 
' N 8 
N 9 
N 11 
N16 
N13 
N 13 
N 16 
N 3 
N 3 
N 5 
NQ 


89 

106 

56 

9 

15 

1 


1955 N U C(con) 

4 499f ccmj A 299 N 11 4 
4995 A 276 N 2 3 

5377 A 254 N12 9 

.» A 254 N 15 83 

5624 A 245N16 H 

5693 A 254N20 3 

5838 A2S6NQ 7 

5839 A 286 N 8 7 

.i A 286 Nil 3 

m A2S6N11 7 

5922 A 245 Nil 9 

6123 A 254 N 21 1 


III. OFFICIAL LAW REPORTS 


PRIVY COUNCIL 
L R INDIAN 
APPEALS 
I A (Supp Vol) 

10 A300N3 63 

M A300N3 66 

m A 300 N 3 91 

m A 300 N 3 131 

» A3C9N3 166 
5 I A 

178 See 4 Ca! 172 
30 I A 

320 See 26 Mad 544 


72 I A 
57 See 1945 

PC 48 
91 See 1945 

P 0 98 

73 I A 

59 See 1946 

PC 66 
123 See 1946 

P C 127 
271 See 1947 

PC 34 


12 


23 


45 


50 


306 


86 


74 I A 
See 1947 

PC 7 
See 1P47 

PC 60 
See 1947 

PC 61 
See 1947 

PC 7* 

See 1948 

P C 105 

75 I A 

See 1948 PC 118 


72 


66 

78 


102 


75 I A (con) 
225 See 1948 

P C 


121 


FEDERAL COURT 
F C R 
1945 F C R 
1 See 1945 

F C 25 
65 See 1945 

F C 9 
161 See 1945 

P C 4a 



66 


73 


72 


32 


38 


1 CASHS 


1945 FCR (con) 
179 See 1945 

PC 98 

1946 FCR 
1 See 1946 

PC 66 
67 See 1947 

F C 1 
94 See 1946 

F C 27 
111 See 1946 

P C 127 

1947 FCR 
23 See 1947 

PC 60 
54 See 1947 

PC 66 
59 See 1947 

PC 73 
77 See 1947 

PC 72 
116 See 1947 

F C 32 
141 See 1947 

F C 38 

1948 FCR 
1 See 1948 

P C 118 
44 See 1948 

P C 121 
121 See 1949 

F C 18 
207 See 1949 

F C 81 

1949 FCR 
358 See 1949 

F C 121 
595 See 1949 

FC 175 
650 See 19-30 

F C 69 
657 See 1950 

F C 67 

693 See 1950 

F C 69 

SUPREME COURT 
SUPREME 
COURTS REPORTS 

1950 SCR 
15 See 1950 

o 0 11 

88 See 1950 

SC 27 

694 See 1950 

S C 124 
621 See 1950 

S C 222 
940 See 1951 

S C 124 

1951 SCR 
1 See 1951 

SC 23 
61 See 1951 

SC 69 
127 See 1951 

SC 97 
228 See 1951 

S C 128 
062 See 1951 

S C 318 


[5 BOM. H. C. B. (aPP.)J 


11 


27 


1951 SCR (con) 
747 See 1951 

S C 832 


127 See 
135 See 
435 See 
572 See 
612 See 
839 See 


1020 

1056 

1112 


1952 SCR 

See 1951 
S C 

See 1951 
S C 

See 1952 
S C 

See 1952 
S C 

See 1952 
S C 

See 1952 
S C 

See 1952 
S C 

See » m 

See *» *» 

See 1952 
S C 


23 


484 


16 


123 


115 


181 


252 


366 


1953 SCR 
1 See 1952 


1954 SCR (con) 
1117 See 1954 

S C 814 
1122 See 1954 

S C 403 
1946 See 1954 

S C 400 

1955-1 SCR 
243 See 1954 

S C 459 
290 See 1954 

S C 569 
380 See 1954 

S C 465 
443 See 1954 

S C 545 
613 See 1955 

S C 123 
735 See 1955 

SC 25 
769 See 1955 

SC 3 
773 See 19)5 

S C 1 
787 See 1955 


635 See 1953 

S C 250 
677 See 19:3 

S O 274 
773 See 19-53 

S C 244 
1049 See 1953 

S C 373 
1069 See 1953 

S C 252 
1129 See 1953 

SC 216 
1184 See 1953 

S C 384 

1954 SCR 

1 See 1953 

S C 375 
53 Seo 1958 

S C 333 
537 Seo 1954 

S O 163 
541 See 1934 

S C 158 
674 See 1954 

S O 119 
779 See 1934 

S C 251 
786 See 19-54 

S C 245 
817 See 1954 

S C 236 
955 See 1954 

S C 311 
959 See 1954 

8 C 165 
1005 See 1954 

S C 282 
1046 See 1954 

8 C 400 
1055 See 1954 

S O 388 


1444 See 1955 

S C 435 

1955-2 SCR 
48 See 1955 

S C 453 
164 See 1955 

S C 540 
225 See 1955 

S C 549 
303 See 1955 

S C 504 
393 See 1955 

S C 661 
483 See 1955 

S C 765 
509 See 1955 

S C 766 
603 See 1955 

8 C 661 

ALLAHABAD 
I L R ALLAHABAD 

I L R (1943) All 
615 See 1948 

All 369 

I L R (1949) All 
28 See 1918 

All 332 
195 See 1949 

All 32 
I LR (1950) All 
615 See 1949 

All 513 

I L R (1951) 1 All 

135 See 1950 

All 206 
269 See 1951 

All 257 

I L R (1951) 2 All 
605 See 1951 

All 228 




S C 

369 



S C 

13 

302 

See 

1953 


799 

See 

1954 




S C 

58 



S C 

752 1 

319 

See 

1953 


829 

See 

19-55 

5S 



S C 

83 



S C 


. I LR (1952) 1 All 

376 See 1951 

AH 181 
862 See 1951 

All 816 

I L R (1952) 2 All 
46 See 1951 

0 All 674 

310 See 1950 

AH 423 
360 See 1951 

All 44 

I LR (1953) 1 All 

29 See 1952 

All 746 
458 See 1951 

AH 703 

I L R (1953) 2 All 
226 See 1932 

All 866 

581 See 1952 

All 699 

I L R (1954) 1 All 
457 See 1954 

All 533 

582 See 1954 

All 393 

I L R (1954) 2 All 
191 See 1954 

All 728 


ASSAM 
I L R ASSAM 

I L R (1951) 3 Assam 
279 See 1952 

Assam 141 

I L R (1952) 4 Assam 
275 See 1952 

As^am 159 

I L R (1954) 6 Assam 
161 bee 1951 

Assam 161 

BOMBAY 

BOMBAY HIGH 

COURT REPORTS 

5 Bom H C R (App) 

1 A 2o9N 3 106 
« A 300 N 2 5 

* A 300 N 3 2 

M A 300 N 3 4 

» A 300 N 3 5 

»> A300N3 11 

« A 300 N 3 12 

n A300N3 14 

». A 300 N 3 16 

» A 300 N 3 18 

m A iU0 N 3 21 

*. A30ON3 22 

m A 300 N 3 29 

»i A 300 N 3 31 

» A 300 N 3 37 

»» A30UN3 38 

»i A SOON 3 41 

»i A SOON 3 42 

m A SOON 3 44 

m A 300 N 3 45 
w A 300 N 3 46 
>i A 300 N 3 49 


[5 BOM. H. 0. R. (APP.)J 


5Bom 
Icon 


M 

n 
if 
If 
19 
9 9 


99 

W 

99 

19 

99 

H 

99 

99 

99 

H 

99 

99 

•9 

99 

99 

99 

99 

H 

99 

99 

99 

91 

H 

99 

99 

t9 

99 


HCK(/\pp 
A 300 N 3 
A300N3 
A 300 N 3 
A300N3 
A SOON 3 
A 300 N 3 
A 300 N 3 
A 300 N 3 
A c 00 N 3 
A 300 N 3 
A30jN3 
A SOON 3 
A 300 N 3 
A 300 N 3 
A 300 N 3 
A 300 N 3 
A 300 N 3 
A 300 N 3 
A 300 N 3 
A 300 N 3 

A30»N3 
A3U0N3 
A 300 N 3 
A 300 N 3 
A 300 N 3 
A 300 N 3 
A 300 N 3 
A SOON 3 
A 300 N 3 
A 300 N 3 
A3 0N3 
A 00 N 3 
A SOON 3 
A 300 N 3 
A SCO N 4 
A 30u N 5 
A 300 No 
A SOON 23 


(con) 

50 

52 

53 

54 

55 
57 
61 
72 
74 
77 

79 

80 
81 
81 
65 
b.8 

93 

97 

101 

106 

108 

113 

115 

121 

124 

133 

137 

141 

142 
145 
153 
156 
169 
171 

3 
1 
5 
1 


I L R (1950) com 
1 See 1949 

Bom 277 
260 See 1949 

Bom 197 
290 See 1950 

Bom 221 
529 See 1951 

Bom 188 
640 See 1961 

Bom 190 

I L R (1951) Bom 
546 See 1951 

Bom 33 

I L R (1952) Bom 


TABLB OF CASES 


63 See 1951 


Bom 

125 

105 See 1951 


Bom 

397 

590 See 1951 


Bom 

438 

766 See 1952 


Born 

236 

890 See 1951 


Bom 

438 

ILR (1933) Bom 

446 See 1952 


Bom 

261 

707 See 1953 


Bom 

252 

157 See 1054 


Bom 

129 

ILR (1954) Bom 

4L See 1954 


Bom 

188 

117 See 1953 


Bom 

371 


BOMBAY 
ILK BOMBAY 
ILR 14 Bom 


434 See 1954 

Born 204 
514 See 1954 

Bom 254 
647 See 1954 


213 

A 235 N 1 

2 



Bom 

261 

99 

A 3‘. 0 N 21 

2 

1245 

See 

1954 



ILR 15 Bom 




Bom 

503 

216 

A 261 N 4 

10 

1278 

See 

1954 



ILR 23 Bom 




Bom 

397 

314 

A300N3 

24 

I L 

R (1955) Boi 

in 

99 

A 300 N 3 

110 

49 

See 

1955 


99 

A 300 N 3 

117 



Bom 

35 

99 

A 300 N 5 

11 

127 

See 

1955 


If 

A 300 N 5 

21 



Bom 

28 

99 

A 3U0 N 5 

22 

680 

See 

1966 


ILR (1946) Bom 



Bom 

1 

119 

See 1945 


10S9 

See 

1955 



Bom 

352 



Bom 

439 


517 See 1946 

Bom 216 
ILR (1947) Bom 
186 See 1947 

P C 34 
713 See 1947 

F C 38 
ILR (1948) Bom 
588 See 1948 

Bom 87 
631 See 1949 

Bom 71 

ILR (1949) Bom 
637 See 1950 

Bom 101 


CALCUTTA 
ILR CALCUTTA 

ILR 1 Cal 
A-00N3 20 

A 3s0 N 3 26 

A 300 N 3 27 

A 300 N 3 23 

A SOON 3 30 

A 300 N 3 32 

A 300 N 3 48 

A 300 N 3 122 

A 300 N 3 134 

A SOON 3 143 

A 300 N 3 155 


11 

99 

99 

99 

99 

99 

99 

99 

99 

99 


99 


172 


I L R 1 Cal (con.) 
11 con A 300 N 3 157 

» A 300 N 4 2 

ILR 4 Cal 

A245N3 6 

A 2 45 N 8 23 

A 245 N 3 75 

A 2 45 N 8 76 

A 245 N 8 77 

A 2-15 N 8 89 

A 245 N 9 20 

A 2 45 N 1 0 4 

A 215 N 10 8 

A 245 N 10 11 

A 2 45 N10 14 

A 245 N 10 15 


99 


99 

99 


If 


99 


99 


99 


9 

A245N10 

18 

9 

A 245 N 10 

23 

9 

A245N10 

26 

9 

A245 N 10 

31 

9 

A 245 N13 

7 

99 

A 2 4 5 N 16 

7 

99 

A 246 N12 

1 

99 

A246N12 

5 

91 

A 216N15 

1 


ILR 22 Cal 


222 

A 261 N 4 

10 

9i 

A 261 N 4 

12 


ILR 25 Cal 


333 

A 254N17 

10 


ILR 30 Cal 


539 

A 299 N 9 

8 

99 

A 299 N 9 

9 

99 

A 299 N 9 

10 

872 

A 390 N 5 

15 

ILR 32 Cal 


1 

A 300 N 3 

67 

ILR 38 Cal 


797 

A 300 N 3 

23 

•1 

A SCO N 3 

144 

99 

A SOON 5 

4 


391 


IJ 

M 

99 

99 

M 

99 

99 


ILR 40 Cal 

A 300 N 3 
A 3( 0 N 3 
A 300 N 3 
A 300 N 3 
A SOON 3 
A 300 N 3 
A 300 N 3 
A 300 N 3 


12 
7 3 

75 

76 
7^ 
82 
66 
87 


I 


141 

n 

ii 


»i 


w 


197 

23 

138 

7 

1 

2 


ILR (1945) 2 Cal 
295 See 1945 F C l 

ILR (1947) 1 Cal 
537 See 1947 Cal 1 

ILR (1947) 2 Cal 
95 See 1946 

Cal 

A 300 N 3 
A30ON3 
A310N5 
A 300 N 7 
A 300 N 7 

ILR (1948) 2 Cal 
85 See 1948 

Cal 116 
455 See 1948 

Cal 322 

ILR (1949) 2 Cal 
94 See 1942 Cal 1 

ILR (1950) 1 Cal 
491 See 1950 

Cal 214 

ILR (1950) 2 Cal 
544 See 1949 

F C 121 

ILR (1951) 1 Cal 
319 See 1950 

Cal 421 
654 See 1950 

Cal 463 

ILR (1951) 2 Cal 
444 See 1951 

Cal 361 

ILR (1952) 1 Cal 
119 See 1951 

S 0 23 
163 See 1951 

Cal 346 

ILR (1952) 2 Cal 
2S6 See 1951 

Cal 120 

ILR (1953) 1 Cal 

353 See 1952 

Cal 919 

HYDERABAD 
L R HYDERABAD 

ILR (1951) Hyd 


1 See 1951 


11 


If 

A 300 N 3 

89 

294 

See 1951 


99 

A SOON 3 

92 


S C 

128 

99 

A 300 N 3 

94 

372 

See 1951 


99 

A 300 N 3 

95 


S C 

23 

99 

A 300 N 3 

96 

669 

See 1951 


99 

A 300 N 3 

99 


Hyd 

140 

91 

A300N3 

99 

895 

See 1953 


99 

A 300 N 3 

103 


Hyd 

145 

99 

A 300 N 3 

112 

ILR (1952) Hyd 

99 

A 300 N 3 

116 

196 

See 1952 


H 

A 3' 0 N 3 

119 


Hyd 

80 

If 

A 300 N 3 

125 

684 

See 1952 


11 

A 300 N 3 

127 


Hyd 

197 

If 

A 300 N 3 

169 

757 

See 1952 


If 

A 300 N 3 

170 


Hyd 

191 

If 

A 300 N 5 

18 

1030 

See 1953 


If 

A 300 N 9 

2 


Hyd 

19 

M 

A 300 N 9 

4 

ILR (1953) Hyd 

If 

A 300N31 

1 

673 

See 1954 


2 

A 300 N 3 

40 1 


Hyd 

1 


TABLE OP OASES 


41 


ILR (1954) Hyd 
76 See 1954 

Hyd 60 
143 See 1954 

Hyd 121 
640 See 1955 

lyd 41 
766 See 1955 

Hyd 257 
783 See 1954 

Hyd 2*27 

ILR (1955) Hyd 
4C4 See 1955 

Hyd 184 
510 See 1955 

Hyd 194 
737 See 1956 

Hyd 10 

JAMMU AND 

KASHMIR 

Jammu and Kashmir 
Lav/ Reports 

11 J St K L R 

1 bee 1953 

J & K 25 

LAHORE 

ILR LAHORE 

ILR (1947) Lab 
387 See 1946 

F C 27 
809 See 1919 

P C 102 

PAKISTAN LAV/ 
REPORTS— 

LAHORE 

Pah L R (1919) Lah 

205 See 1949 

Lah 207 

MADHYA 

BHARAT 

ILR MADHYA 
BHARAT 

ILR (1952) Madh B 
231 tee 1950 

Madh B 46 
301 See 1953 

Madh B 145 

ILR (1953) Made. B 
312 See 1953 

Madh B 225 

ILR (1954) Madh B 
211 See 1H-3 

Madh B 257 
4)0 See 1954 

Madh B 111 

MADRAS 

ILR MADRAS 

ILR 5 ; vad 
279 A3 0N3 25 

w A30-N3 36 

*i A 300 N 3 43 

« A 300 N 3 56 

« A300N3 59 

•» A 300 N 3 05 


ILR 5 Mad (Con.) 


If 

A 300 N 3 

70 

If 

A 30 N 3 

152 

If 

A390N3 

161 

If 

A 30c N 3 

172 

ILR 25 Mad 


457 

A 1 8i»N 1 

2 

M 

A3J0N21 

3 

ILR 26 Mad 


644 

A 261 N 4 

22 

IL< 27 Mad 


551 

A 245N15 

28 

ILR (1945) Mad 

1 

See 1044 



P C 

7 

398 

See 1945 



Mai 

19 

697 

See 1P45 



Mad 

211 

ILR (1949) Mad 

377 

See 1949 



Mad 

307 

739 

See 1949 



Mad 

4S1 

ILi 

R (1952) Mad 

933 

See 1952 



M ad 

395 

ILR (1953) Mad 

543 

See 1952 



Mad 

f 35 1 

1175 

See 1954 



Mad 

291 

IL 

R (1954) Mad 

908 

See 1954 



Mad 

563 

ILR (1955! Mad 

184 

See 1954 

V 


Mad 

833 

see 

See 1954 



Mad 

335 

579 

See 1 55 



Mad 

314 : 

781 

See 1954 

1 


Mad 

937 : 

837 

See 1954 

i 

1 


Mad 

993 ! 


MYSORE 

ILR MYSORE 

ILR (1951) Mys 
234 Seo 1951 

Mys 72 

ILR (1952) Mys 
201 See 1952 

Mys 69 
ILR (1954) Mys 
255 See 1954 

Mys 161 
ILR (1955) Mys 
20 See 1955 

Mys 49 
43 See 1955 

Mys 65 
213 See 1955 

Mys 81 


NAGPUR 
ILR NAGPUR 

ILR (1945) Nag 
134 See 1915 

Nag 171 

ILR (1947) Nag 
579 See 1948 

Nag 199 
ILR (1943) Nag 
640 See 1949 

Nag 134 

735 See 1949 

Nag 16 

971 See 1949 

N ? g 215 
ILR (1949) Nag 
87 See 1949 

Nag 190 
544 A 277N2 1 

875 See 1952 

Nag 213 

ILK (1950) Nag 
828 Sea 1851 

Nag 317 

ILR (1951) Nag 
563 See 1951 

Nag 84 
646 See 1951 

Nag 58 
791 See 1951 

Nag S3 

ILR (1952) Nag 
156 See 1952 

Nag 139 

736 See 1954 

Nag 40 
770 See 1953 

Nag 58 

ILR (1953) Nag 
226 See 1953 

Nag 14S 
324 See 1.-52 

Nag 393 
332 See 1952 

Nag 2 78 
ILR (1954) Nag 
764 See 1955 

Nag 11 

ILR (19551 Nag 
137 See 1955 

Nag 99 
194 See 1955 

Nag 103 
459 See 1955 

Nag 177 
613 See 1955 

Nag 236 

ORISSA 

ILR CUTTACK 

ILR (1949) 1 Cut 
65j See 1950 

Orissa 47 

ILR (1950) Cut 
222 See 1950 

Orissa 157 

ILR (1951) Cut 
603 See 1952 

Orissa 244 


[i. 1. R. 31 pat] 


ILR (1953) Cut 

71 See 1953 

OrKsa 185 
5:3 See 1953 

Orissa 334 

ILR (1954) Cut 
334 See 185 \ 

S C 400 
351 See 1953 

S C 375 
504 See 1854 

Orissa 186 

ILR (1955) Cut 
131 See 1955 

Orissa 175 
237 See 1955 

Orissa 172 
334 See 1955 

Orissa 122 


PATNA 

ILR PATNA 

ILR 24 Pat 
413 See 1955 

Pat 444 
C93 See 1946 

Pat 196 

ILR 25 Pat 
98 See 19 47 

Pat 16 

ILR 26 Pat 
44 2 See 1947 

F C 32 

ILR 27 Pat 

773 See 1949 

Pat 1 

ILR 23 Pat 

703 See 1949 

FG 175 
782 See 1950 

Pat 35 

ILR 29 Pat 
185 Seo 1950 

F C 59 
252 See 1951 

Pat 245 
335 See 1950 

Pat 265 
410 See 1950 

Pat 332 
790 See 1950 

Put 332 

ILR 30 Pat 
434 See 1951 

Put 01 

1075 See 1952 

Pat 39 
1085 See 1952 

Pat 166 

ILR 31 Pat 
2C3 See 1952 

Pat 220 
403 See 1952 

Pat 359 
565 See 1052 

S C 252 
921 See 1953 

Pat 14 


32 


35 


59 


91 

39 


14 


Cl. L. B. 32 PAT] 


ILR 32 Pat 
19 See 1953 

Pat 

36 See 1953 

Pat 

66 See 1953 

Pat 

71 See 19£3 

Pat 

375 See 1953 

s c 

540 See 1954 

p afc 

1104 See 1954 

Pat 

1148 See 1954 

Pat 

ILR 33 Rat 
22 See 1954 

Pat 

507 See 1954 

Pat 

603 See 1954 

Pat 

690 See 1955 

Pat 

ILR 34 Pat 

359 See 1955 

8 G 

585 See 1955 

Pat 


87 

78 

337 

105 

215 

164 

254 

266 


262 

371 

513 


468 

445 


PEPSU 

PEPSU LAW 

REPORTS 

3 Pepsu L R 
465 See 1952 

Pepsu 12 

PATIALA 
ILR PATIALA 

ILR (1953) Patiala 
557 See 1964 

Pepsu 34 


I ILR (1953) Patiala 

, (con.) 

583 See 19E3 

Pepsu 96 

PUNJAB 
ILR PUNJAB 
ILR (1951) Punj 

480 See 1952 

Punj 55 
ILR (1952) Punj 
11 See 1952 

Punj 9 
391 See 19-52 

Punj 309 
ILR (1953) Punj 
80 See 1953 

Punj 1 
472 See 1953 

Punj 137 
618 See 1953 

Punj 77 
639 See 1953 

SC S3 
ILR (1954) Punj 
£66 See 1954 

Punj 21 I 
649 See 1954 

Punj 37 
ILR (1955) Punj 
58 See 1954 

Punj 264 I 

RAJASTHAN 
ILR Rajasthan 
ILR (1953) 3 Raj 

£2 See 1963 

Raj 180 
128 See 1953 

Raj 145 
449 See 1953 

Rjj 204 

505 See 1954 I 

Raj 4 * 


ILR (1953) 3 Rajf con.) 
664 See 1954 

Raj 162 

ILR (1954) 4 Raj 
861 See 1954 

Raj 224 
953 See 1954 

Raj 252 
9S2 See 1954 

_Raj 178 

KARACHI 

ILR KARACHI 

ILR (1945) Kar P C 
97 See 1945 

PC 48 
153 See 1945 

PC 98 
ILR (1945) Kar F C 
1 See 1945 

F C 1 
39 See 1945 

F C 25 
88 See 1945 
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—See under Residuary Powers of Legislation 
—Scope and extent of legislative powers 

A 246 N15 

—Subject of legislation and object of legislation, 
difference between A2iuNl(5 

—Subjects of legislation, distribution as to 

A 2 4 6 N 4 

—Territorial distribution A 245 & 216N4, 15 

—Territorial extent of legislative power 

A215N15 

—Yaluo of foreign decisions A 246 N 2 

DISTRIBUTION OF REVENUES BET¬ 
WEEN UNION AND STATES 
—Duties levied by Union but collected and appro- 
priated by States A268 

—Estate duty on property other tLan agricultu¬ 
ral land A 269 it N 2 

— Excise duties, distribution of A272 AN 1 

—Excise duties on medicinal or toilet prepara- 

, lion3 A268N I 

—Grants-in aid by Union to States A 275 AN 2 

— Jute and jute products, export duty on distri¬ 

bution by grants-in-aid to Assam, Bihar, 
Orissa and West Bengal A‘272 AN 2 

— 'Net proceeds’ A2G1 AN3 

Calculation of A‘279 AN2 

—Newspapers and newspaper advertisements tax 
on sale or purchase of A2S9N1 

—1 art ‘C* States A269N4 ! 

— Principles of distribution a263 

—Profession, trade, calling or employment tax 

^ , A 27G 

Railway fares and freights, taxes on A269N1 

— Stamp duties and excise duty on medicinal 

and toilet preparations A2G8N1 

— Slarnp duties mentioned in Union List: A iGSN l 
fatoek exchanges and future markets taxes on 

transactions in A269 &N 2 

-bucccssion duty A269 &N 1&5 

—Surcharge on duties and taxes for purposes of 


Un on A27i &N2 

Paxes levied and collected by Union but 

assigned to States 7 A 259 

Analogous law A2G9N1 

~ rJ incomG° a iDCOme ° ther ‘ han B S ri ™ltural 

Analogous law A 27 f)Ni 

Plode of distribution A *>70No 

“Prescribed”, meaning of A2~0 

/Tax on income”, meaning of A 27 0 

Union emoluments”, meaning of A270 

—Pax or duty in which States are interested 
—Terminal taxes on goods and passengers 

E ™ CT , ION commissioner A269 &N1 

-Whether Court? A215N9 


ELECTRICITY 

-Inter-State rivers or river valleys, develop, 
ment of electricity supplied to, exemption 
irom taxation A288 AN 1 

ELECTRICITY, SALE OR CONSUMP¬ 
TION OF 

—Exemption from State taxation A287NX 
Construction, maintenance or operation of 
railways, electricity consumed in A 287 
Consumed or sold by Government of India 

A 287 N1 

Price of electricity sold tc Government or 

i % • i 


Railway 


A 287 


Provision to the contrary by Parliament 

A267N1 

Railways, electricity consumed by or sold to 

EQUALITY BEFORE LAW A —' N1 

—Legislation upholding claim of one of the 
parties to a civil dispute A 245 N 6 

—Sales-tax and Article 14 A 2 d 8 N 19 

—Taxation _ A 266 N 7 

—Taxation, procedural matters A2GoN 7 

ESCHEAT, LAPSE OR BONA VACANTIA 

— Property acquired by A 296N 2 

Analogous law A296N1 

Si:us of property A 226N5 

—Property acquired by bona vacantia A296N4 

— Property acquired by escheat A296N8 

ESTATE DUTY ON PROPERTY OTHER 
THAN AGRICULTURAL LAND 
j —Distribution of net proceeds to States 

A 269 A N 2 

EXCISE DUTIES 

—Distribution ot, between Union and States 

, A272 A N 1 

—Medicinal and toilet preparations 

Distributicn ot, between States and Union 

A 268 N 1 

EXECUTIVE AND JUDICIARY 

A245N7 

EXECUTIVE POWER OF STATE 
—Acquisition of property A 298 & Notes 

—Borrowing, power oi A293 

— Exercise in compliance with Union laws 

T . . . A266NI 

—Limitation as to extra territoriality A245 N 15 

EXECUTIVE POWER OF UNION 
—Acquisition of property A2.78 &N 2 

—Borrowing, power of A 292 N 2 

—Communications of national or . military 
importance—Power to give directions to States 
for .construction or maintenance A 257 N 1 
—Directions to States A 256 NI 

EXISTING LAW 

—Law made by Native State’prior to Constitu¬ 
te 011 A254N 11 

—Meaning of A 254 Nil 

—Orders, whether A 254 N 9 

—Personal law A254Nil 

—Repugnancy of State law, effect A 254 & Notes 
—bee also under Repugnancy between State 
law and Central law or existing law 
—Statutory law A254N1I 

EXPORT DUTY 
—Jute and jute products, on 

Distribution between Union and States con¬ 
cerned A 2 / 3 N 2 

EX POST FACTO LAW 

— Power of Legislature to make A245N 12 

— etrospective taxing law A265N6&8 



Fee—Inter-State] 


TOPICAL INDEX 


FEE 

—Cess and feo A265N4 

—Levied for service rendered A265N4 

—Tax and fee, distinguished A265N4 

—Uniformity of A 265 N 4 

FINAL JUDGMENTS AND ORDERS IN 
CIVIL COURT 

—Execution of, throughout territory 

A 261N 4 & 5 

Judgment of native State passed before Con¬ 
stitution A 261N 4 

— Jammu & Kashmir A261N5 

FINANCE 

—Interpretation clause A 264 

—Taxes not to be levied or collected save by 
authority of law 

— See under Taxes net to be levied or collect¬ 
ed save by authority of law 


FINANCE COMMISSION 

A 280 

—Duties of 

A280 

—Meaning of 

A 264 

—Powers and procedure 

A 280 

— Qualifications for appointment 

A 2S0 


—Recommendations oi, to be laid before Parlia¬ 
ment A 281 

— When to be appointed A280 

FINANCIAL RELATIONS BETWEEN 

UNION & STATES, Part XII, Chapter 1 

— Agreement between Union & Part ‘13* States 

with regard to financial matters A27SN1 & 2 

— Continuance of pre-Constitution taxes on 

Union [ roperty A 285 

—Escheat, lapse or bona vacantia, property 
acquired by A 296 & Notes 

—Exemption of property and income of State 
from Union taxation A289 

—Exemption of Union property from State 

taxation A 285 

— Expenditure defrayablo by Union or State for 

grants for public purpose A282N 2 

Analogous law A282N1 

—Expenses of Couit or commission A 290 &N1 

— Finance Commission, appointment of A 280 

—Grants for public purpose —Power of Union or 

State to make A 282 

— Pensions payable for pre Constitution service 

A 290 a. N 1 

— Pre-Constitution taxes, duties, cesses and fees 

levied by States A 27 7 

Application of A277 &N6 

Continuance of A 277 N 5 

Immediately before commencement of Con¬ 
stitution A 277 N 3 

—Privy Purse of Rulers A291&N1 

—Property and income of State, exemption from 
Union taxation A 289 & Notes 

—Tax or duties in which States are interested, 
meaning of A274 

—Union property, continuance of pre-Constitu¬ 
tion taxes A 285 

FISHERIES 

—Legislative power as to A297N3 

FOREIGNERS 

—Power of Parliament to make laws as to 

A 245N15 

FOREIGN JUDGMENTS 
—Judgments of native States before Constitution 

A261N4 

FOREIGN JURISDICTION 
—Power of Union to undertake executive, legis¬ 
lative or judicial functions A260N1 


A 2£5N 1 


FOREIGN STATES 

—Suits by and against A800N33 

FUNDAMENTAL RIGHTS 
—Illegal taxation, writ for A 265N10 

—Laws imposing taxes, whether immune from 

A265N6 

—Profession, trade, calling or employment, tax 

on * A 276N6 

—Right conferred by Article 265, whether 

A 265N6 

—Sales-Tax legislation, infringement, validity of 

A285N18 

—Taxation and fundamental rights A265N6 
Purely fiscal laws A 265 N 6 

—Taxation, otherwise than under valid Jaw 

A 265 N 6 

—Taxation power and fundamental rights 

° A 265 N 6 

—Taxing law, applicability of Article 19 

A265N6 

—Taxing power, whether can be used to destroy 

A 265 N 6 

—True relations between fundamental rights 
and taxing power A265N 6 

—Whether immune from taxation A265NO 

—Whether liable to be taxed A 265 N 6 

GOVERNOR 

—Assent subsequently given, effect of A255N1 
—Contract by Government to be expressed to be 
made by A 299 

GOVERNOR OR RAJPRAMUKH 
—Power to regulate by iules Consolidated Fund, 
Contingency Fund or Public account cf State 

A 283 

GRANTS FOR PUBLIC PURPOSE 
—Power of Union or State to make A282 

HIRE PURCHASE AGREEMENT 
—Sales-tax on A 286 N18 

IMMUNITY OF INSTRUMENTALITIES, 
DOCTRINE OF A246N13 

—Canadian Constitution A246 N13 

—Exemption of Union and State Property from 
taxation A 285 N 5 

—Implied provisions A246N13 

—Indian Constitution, applicability of doctrine 

A 246 N13 

—Individuals, applicability to A246N13 

IMPLIED POWERS, DOCTRINE OF 

A24GN16 

—American and Indian Constitution A24GN16 
—Australian Constitution A246N16 

—Canadian Constitution. A246N16 

—Independent laws A 246N16 

_Indian approach, characteristic of A 246 N16 

_Indian Constitution, applicability to 

A246N16 

—Wide sweep of the doctrine in America 

A246N16 

IMPORT OR EXPORT 

_Sale or purchase in the course of, prohibition 

of imposition of sales-tax A266N13 

INCONSISTENCY BETWEEN STATE 
LAW AND CENTRAL LAW 

_See under Repugnancy between State law and 

Central law or existing law. 

INTER-STATE COUNCIL A263N1 

_Duties of A263N1 

_Organisation and procedure A253N1 

INTER-STATE TRADE AND COMMERCE 
_Art. 286 and Art. 304 A286N2 


A246N18 
A 246 N16 
A 246N16 
A 246 N 16 
A 246 N16 
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[ Jammu—Orissa 


JAMMU & KASHMIR 

_Execution of judgments of Civil Courts 

A261N5 

_Repugnancy of State Law to Central or exit¬ 
ing law A 254 N 4 & 5 

JUDICIARY AND EXECUTIVE 

A245N7 

JUDICIARY AND LEGISLATURE 

A215NG 

JUTE AND JUTE PRODUCTS 
—Export duty, distribution between Union and 
States concerned A 275 & N 1 


LANDS 

—Vesting in the Union A 297 

LANDS, MINERALS AND THINGS LYING 
UNDER OCEAN 

—Vesting in the Union A 297 & N2 

LAW 

—Authority of lav/ necessary for levy or collec¬ 
tion of taxes A265 & Notes 

— Meaning of A245N14 

‘LEGISLATION’, MEANING OF 

A245N9 

LEGISLATIVE LIST, INTERPRETATION 
OF A246N3; A248N2 

— Ancillary and subsidiary matters, legislation 

as to A24ON 14 

— Broad and comprehensive interpretation 

A246N7, 14 

—Colourable legislation A246N11 

—Conilict of jurisdictions A246N8 

Reconciliation of conflicting entries 

A 246 N 8 

Value of foreign decisions 
—Consequential effects of legislation, 
material 

— Definitions by text-writers, use of 
—General principles 
—Historical facts, reference to 
—Implied powers, doctrine of 
—Legislative practice 

— Overlapping of legislative entries 
—Pith and substance, doctrine of 

— Preamble of Act 
—Reasonable construction 
—Residuary powers, invoking of 
—Scope and extent of legislative powers 

A 246 N15 

—Topic falling under two or more entries 

„ . A 246 N 8 

— With respect to”, meaning of 

LEGISLATIVE POWERS OF 
MENT 

—'Eminent domain’, power of 
—Police power 
—Taxation 

LEGISLATIVE POWERS O^ 

MENT 

—Extent of laws 
—Extra-territorial laws 

— Extra-territorial operation of laws 
—Limitations on 

— Pre-Constitution Acts _ 

—Subject to the provisions of the Constitution 

t A 245 N IS 

Territorial limit A 245 & N] 

LEGISLATIVE POWERS OF STATE 
LEGISLATURE 

—Extent of Laws ^ 2 4i 

—Limitation on A245Nl< 


A 246 N 8 
whether 

A 2 i 6 N 8 
A 246 N 7 
A 2 4 6 N 7 
A246N7 
A 243N1C 
A 246 N 12 
A 246 N 8 
A 246 N 9 
A 246 N 7 
A 246 N 7 
A246N7 


A 246 N14 

GOVERN. 
A265N 8 
A 265 N 6 
A265NC 
A265NC 

PARLIA- 

A245 
A 245 N15 
A245 
A 245 N12 
A 245 N 2 


LEGISLATIVE POWERS OF STATE 
LEGISLATURE (contd.) 

—Pre-Constitution Acts A 245 N2 

—Subject to provisions of Constitution 

A 245N13 

—Territorial limit A245 & NX 

LEGISLATIVE RELATIONS BETWEEN 
UNION AND STATES, Part XI. 

LEGISLATURE 

— Delegation of powers by A 245 N 8 to 14 

—b'ee also under Delegated Legislation 
—Sovereignty of 

—See under Sovereignty of Legislature 


LEGISLATURE AND EXECUTIVE 

A 245 N 5 

LEGISLATURE AND JUDICIARY 

A 245 N 6 

MAXIMS 

—Delegatus non potest delegare (delegate cmnot 
delegate) A 245N8, 9 

—Expreesum faeit cessare taciturn A246N13 
— Geneiulia specialibus non derogant A286N 3 
—Generakbus specialia derogant (things special 
derogate from things general) A246N8 

—Leges poateriores priores contrarias abrogant 

A254 N 15, 23 

—Omnia praesununtur rite esse acta 

A 246NII 

—Respondeat supeiior (let the principal answer) 

A300N3 


MINERALS 
—Vesting in the Union 


A 297 


MONIES RECEIVED BY PUBLIC SER¬ 
VANTS AND COURTS 

—Payment into Public account A2S1 A* N 1 

MUNICIPALITY 

—Power of taxation, whether legislative power 

A 245 N 9 

NATIONAL HIGHWAYS OR WATER¬ 
WAYS 

—Power of Parliament to declare A257N1 

NAVAL, MILITARY OR AIR FORCE 
WORKS 

— Union, power cf, to construct and maintain 
means of communication A 257 N I 

NEWSPAPERS AND NEWSPAPER AD¬ 
VERTISEMENTS, TAX ON SALE OR 
PURCHASE 

_Distribution to States A 269 NI 

OCCUPIED FIELD, DOCTRINE OF 

A24GN10 

_Clash between Union and State Law* 

A246N10 

_Doctrine of pith and substance and doctrine of 

occupied field A 246 N10 

_Repugnancy of Union law with State Law 

A 246N10 


OCEAN 

—ThiDgs underlying, vesting in the Union 

A 297 


OFFENCE 

_Power to create, delegation of A245N9 

ORDINANCE 

_President, Ordinance by, in respect of State 

List matters on proclamation of emergency 

A 250 N 4 


ORISSA 

_Grant-in-aid in lieu of share of export duty on 

jute and jute produots A a73Nl 
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LEGISLATIVE 
A 246 N 8 


OVERLAPPING OK 
ENTRIES 

PARLIAMENT 

— Agricultural income 

l>iil or amendment seeking to vary, mesn- 
in Sof A 274 

— Bill or amendment imposing or varying taxes 

in which States are interested " ° A 274 

— Bill or amendment varying _ Meaning of 

Agricultural income A274 

— Establishment of additional Courts, power as 

t0 A 247 N 1 

—Legislative powers of 

— See under Legislative Powers of Farlia- 
mcn t 

— National highways or waterways, power to 

declare _ A257N1 

— Power to legislate in respect of State List 

matters for territory not included in Part ‘A’ 
and ‘B’ Stales A 246 

— Power to legislate for two or more States on 

consent A252N1 

—Power to legislate on matters included instate 
List in national interest A249N2 

— Power to regulate custody and operation of 

Consolidated Fund of India A283N2 

— Power to regulate custody and operation of 

Contingency Fund of India A 283 & N2 

— Power to regulate custody and operation of 

Public Account of India A233 & N2 

— Predominance of, in matters of legislation 

. A 246 N 6 

— Proclamation of emergency, powers of legisla- 

ticu on . A250 A Notes 

— Retrospective legislation, power to enact 

A 248 N 4 

Tax or duties in wlr.ch States are interested, 
bill cr amendment imposing or varying 

A 274 

PART ‘C’ STATES 

—Repugnancy between Slate law and Central or 
existing law A254N 3 

PITH AND SUBSTANCE, DOCTRINE OF 

A 246 N 9 

—urcumstsnces to be considered A246N 9 

—Colourable legislation and rule of pith and sub¬ 
stance, distinction A 246 NIL 

—Doctrine of occupied held and doctrine of pith 
and substance A246N10 

—Effect of legislation, consideration of 

„ A 246 N 9 

—Extent of invasion A246N9 

—Incidental encroachment A246N9 

—Meaning of A246N 9 

—Name given to the Act by Legislature 

A246N9 

— 1 reamble, relevancy of A 246 N 9 

—Relevancy to determine repugnancy under 

Article 254 A*25l N12 

—Rules framed under the Act, aid of 

A 246N9 i 

PRE-CONSTITUTION TAXES, DUTIES, 
CESSES AND FEES LEVIED BY 
STATES 

— Provision to contrary made by Parliament 

A277 &N7 

PRESIDENT 

—Assent, law imposing tax on water stored for 
development of inter-state river or river 
valieys A 288 


PRESIDENT (contd.) 

—Assent, repugnancy between State law and 
Central law or existing law A254N21 

— Assent subsequently given, effect of 

Trn , A255N1 

—liUi or amendment imposing or varying taxes 

in which States are interested, previous re¬ 
commendation necessary A 274 

—Bill or amendment varying 

Meaning of agricultural income, previous 
recommendation necessary A274 

—Contract expressed to be made by Government 

A2S9 

— Not personally liable for contract by Govern- 

mc . Qt > A 299 &N 16 

t ftDCO f on proclamation of emergency 
in respect matter in State List A250N 4 
—Power to regulate Consolidated Fund, Con¬ 
tingency Fund and Public account of India 
by rules A2S3&N2 

PREVIOUS RECOMMENDATION OR 
PREVIOUS SANCTION TO LEGIS¬ 
LATE 

— Absence of, subsequent assent, effect of 

A 255 N1 

—Matter of procedure only A255N1 

PRIVY PURSE OF RULERS A291N1 
—Exemption from tax on income A 291 N I 

PROCLAMATION OF EMERGENCY 
—Duration of law made by Parliament 

A 250 N 5 

—Inconsistency of State law with law made by 
Parliament on A251 

—Parliament, power of legislation on 

Analogous law A250N1 

Ordinance by President A250N4 

— Power of Parliament to make law3 for whole 

of India A250 & N2 & 3 

—Power of Parliament to make laws with res¬ 
pect to matters in State Lht A250N 2 

PROFESSION, TRADE, CALLING OR 
EMPLOYMENT 

—Tax on A276 & Notes 

— Analogous law A276N1 

—Company tax, payable by A276N 5 

—Competency of State Legislature to impose 

A 276 & N 2 

—Continuance of pre Constitution taxes A276 

— Fundamental rights, and A276N6 

—Illustrative cases A276N3 

— Maximum limit A276N4&5 

— Parliament, power to make law A276 

—Tax on income, tax not to be invalid by reason 

being A 276 & N2 

PROPERTY AND INCOME OF STATE, 

EXEMPTION FROM UNION TAXA¬ 
TION A2S9N2 

—American Constitution A289 & N1 

—Ana'ogcus law A 289 & N1 

— Article 289 counterpart of Art. 2 So A 289 N 2 

—Australian Constitution A2^9N1 

—Canadian Constitution A 289 N l 

—England, position in A289N1 

—Government of India Act, 1935, position under 

A2S9N1 * 2 

—Trade or business carried on by State 

A2S9 & N 3 

—Trade or business incidental to ordinary func¬ 
tions of Government A289 & N3 
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[Public — Repugnancy 


PUBLIC ACCOUNT OF INDIA A236 &N2 

_Custody of A283 &N2 

_Monies payable into A284 &N 1 

— Parliament, power to regulate custody and 

operation of A 283 & N 2 

_Payment into and withdrawal A283 & N2 

—President, power to regulate by rules 

A283 AN2 

PU3LIC ACCOUNT OF STATE A266 AN2 
—Custody and operation of A283 AN2 

—Governor or Rajpramukh, power to regulate 
by rules A 283 

—Monies payable into A284 AN 1 

—State Legislature, power to regulate A283 

PUBLIC ACTS,RECORDS AND JUDICIAL 
PROCEEDINGS 

—Full is ith and credit to be given to 

A 281 N1 A 2 

_Proof of A231N3 

— “Public acts”, meaning of A261N2 

—“Public records’* A261N2 

—Retrospective effect of Art. 261 A261 N2a 

PUBLIC PURPOSE, GRANTS FOR 

— Power of Union or State to make A 282 

RAILWAYS 

—Electricity consumed or sold to 

Exemption from State taxation A287 

Price of A 267 

—Fares and freights, taxes on 

Distribution of net proceeds to State 

A 269 N1 

— Railway administration, contract by 

A 299 N14 

—Terminal taxes on goods and passengers 

Distribution ol' net proceeds to States A269 

— Union, power of, to give directions for protec¬ 

tion of A257N1 

RAJPRAMUKH 

— Assent subsequently given, effect of A255N I 

— Co itract by government to be expressed to be 

made by A 299 

— i »)w(r to regulate by rules Consolidated Fund, 

Contingency Fund or Public Account, of State 

A 283 

RATIFICATION OF CONTRACT BY 
GOVE R N M ENT A 299 N 11 

REPEAL 

—Implication, repeal by A254N20 

— Power to bypass A245N9 

— Power to repeal, whether can be delegated 

A 2 •; 5 N 9 

—Repugnancy and repeal A256N 17 

REPUGNANCY 

—D rect conflict A251N15 

— Divergent provision? relating to same matter 

A 254N15 

— Effect Of 

— Inc.msistcncv 

—Laws containing same provisions 
—Meaning of 
—Obedience to both laws 
—One matter one law 
—Paramount law evincing intention to cover 
whole field A254NI5 

—Paramount law providing for exception, 

Law giving this exception A 254 N 15 

—Proof of A 254N16 

—Repugnancy and repeal A254N17 

—Same subject-matter A254N 15 

—Test of A25IN15 


A254 N17 
A 251 N15 
A 254N15 
A 254N15 
A 254 N15 
A 254N15 


REPUGNANCY AND COMPETENCY TO 
LEGISLATE A 254 N 2, 12 

REPUGNANCY BETWEEN STATE AND 
UNION LAWS IN MATTERS OUTSIDE 
CONCURRENT LIST A254N12 

REPUGNANCY BETWEEN STATE LAW 
AND CENTRAL LAW OR EXISTING 
LAW A254 and Notea 

—Absence of repugnancy, effect of A 254 N 17 

—American Constitution A254N1 

— Analogous law A254N1 

— Articles 246 and 254, relative scope of 

A254N12 

—Article 254 whether confined to laws falling ia 
the Concurrent List only A 254N 2 & 5 

—Assent of President A254N21 

— Australian Constitution A254N1 

—Canadian Constitution A254N1 

—Clauses (i) and (2) of Art. 254 compared 

A 254N12 

—Colonial Laws Validity Act A254N1 

—Concurrent list, law relating to, assent of the 
President A 254 

_Conflicting laws, if must fall in the same 

Legislative list A254N12 

—Doctrine of ‘occupied field’, and A 254 N 12 

_Doctrine of pith i.nd substance, anl A254N12 

—Duty of Court when repugnancy alleged 

A 254N17 

— Effect of A 254 & N17 

— Edect of Art. 254 A254N2 

_Efleet of repeal of a paramount law A254N 17 

_Effect of repugnancy A254N 17 

_‘Existing law’, meaning of A254N11 

_Existing law relating to procedure A254N 12 

_Government of India Act, 1935, position under 

A254N1 

— Identity of subject and pith and substance 

rule A 254 N15 

_Illustrative cases A254N15 

_Implied repeal of earlier inconsistent law 

A254N2 

_Inconsistency between State law and Central 

l aw A 254 and Notes 

—Inconsistency between two existing laws 

A 254 N 2 

_Jammu and Kashmir, applicability of Art. 264 

A 254 N 4 & 5 

_Law made by Legislature of State A254N9 

_Law made by Legislature of State, some provi¬ 
sions of Statute A254N9 

—Law made by Parliament A264N7 

— Laws with respect to matters in different lists, 

repugnancy between A254N 12 

—Objection to the test of occupied field 

A254N15 

_Ordinance by State Governor A254N10 

—Paramount law providing for exceptions, law 
giving this exception A254N 15 

—Part ‘C’ States A254N3 

_Powor of Parliament to make legislation in 


futur 


A254N22 


_Power of Parliament to repeal a State law 

A 254N17 

— Proof of repugnancy A254N16 

_Repeal by implication A254 N20 

— Repugnancy and competency, distinction 

A254N2, 12 

—Repugnancy and repeal A 254 N 17 

_Repugnancy between order by State authority 

and order by Union authority A254N 9 

_Repugnancy, direct conflict A 254N19 
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A 254 N12 
A 254 N 5 


A254N6 
A 254 N 15 


REPUGNANCY BETWEEN STATE LAW 
AND CENTRAL LAW OR EXISTING 

LAW (contd.) 

—Repugnancy, inconsistency in actual provi¬ 
sions if necessary A 254N15 

—Repugnancy, laws containing same provisions 

A 254 N15 

—‘Repugnancy*, meaning of 
—Repugnancy of State law 
Law made by Parliament 
—Repugnancy of State law to existing law 

A 254 N 6 

Amending Act 

—Repugnancy, one matter one law 
—Repugnancy, paramount law evincing inten. 

tion to cover whole field A 254 N15 

—Repugnancy, same subject-matter A254N15 
—Repugnancy, test of A251N 15 

—Repugnancy, test of obedience to both laws 

A 254N15 

—Repugnant law, whether ultra vires A254N17 
—Retrospective effect, repugnancy whether can 
have A 254 N17 

—Same matter occurring in more than one 
Legislative Lists A 254 N 12 

—State law covered in pith and substance by 
State List A254N12 

—Statute law or Statutory rules, article ap¬ 
plicable only to A 254 N 2 

—‘Void’, meaning of A254Ni7 

—Whether passed before or after the State law 

A 254 N 8 

REPUGNANCY BETWEEN STATE LAW 
AND CENTRAL LAW OR EXISTING 
LAW WITH RESPECT TO ONE OF 
THE MATTERS ENUMERATED IN 
CONCURRENT LIST A254N12 

REPUGNANCY BETWEEN STATE LAW 
AND EXISTING LAW FALLING 
UNDER CONCURRENT LIST A254N12 

REPUGNANCY BETWEEN STATE LAW 
AND EXISTING LAW IN MATTERS 
OUTSIDE CONCURRENT LIST 

A 254 N 12 

REPUGNANCY OF LAWS 
—State law and law made by Parliament in exer¬ 
cise of powers under Arts. 2^9 & 250 A 251 

RESIDUARY POWERS OF LEGISLA¬ 
TION A 246 N 22; A248 &N2 

—Analogous law A24«Nl 

—History A 248 N 2 

—Imposition of tax not mentioned in either 
list A 248 N 2 

—Law imposing tax A2i8N3 

•—Parliament, exclusive power of A248N2 

—Resort to A 248 N 2 

—Retrospective legislation A 248 N 4 

RETROSPECTIVE LAWS 
—Fiscal legislation A245N12 

—Power to make A 245 N 12 

RULERS 

—Guarantees given to A 294 & N7 

—Privy purse A291 & N1 

RULES AND REGULATIONS 
—Reasonableness of—Power of Court to examine 

A245 Nil 

—Whether subordinate legislation A245N II 
SALES-TAX _ RESTRICTIONS AS TO 
IMPOSITION OF A286 and Notes 

—Actual delivery as % direct result of sale or 
purchase A 286 N 8 
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SALES-TAX — RESTRICTIONS AS TO 

IMPOSITION OF (contd.) 

—Agreement to sell,.power to tax A286N18 
—American and Indian law, contrast between 

4 . A 286 N 22 

—American Constitution A286N1 

—American decisions A 286N22 

—Analogous law A286N1 

—Apparent conflict between cl. (l)(a), Explana. 

tion and cl. (2) A286N3 

—Article 286 and Art. 304 A 285 N 2 

—Clarincatory aspect of Art. 286 A 286 N 2 

—Construction of Sales-Tax Act, mode of 

.. A286N3 

— Consumption”, meaning of A286N9 

—Consumption, use for manufacturing purposes 

A286N9 

— 'Dealer”, definition of A 286 N 3 

—Delivery State, whether can tax inter-State 

sales A 286 N 8 

—Delivery to a carrier A 286 N 8 

— Different States, ingredient of sales taking 

place in A 286 N 5 

—Dissenting views in United Motors case 

A 286N 3 

—Effect of legal fiction contained in Explanation 
to cl. (1) A2S6N3 

—Effect of restrictions introduced by Art. 286 

A 286 N 3 

—Equality clause and sales-tax A286N 19 

—Essential goods, exemption a3 to A286N17 

Legislation passed after Constitution 

A28CN17 

Restricted application of cl. (3) A 280 N 17 
—Essential goods, tax on A2S6 

—Explanation to cl. (1) A 283 

—Extra-State sales A2S^N5 

Illustrative cases A285N12 

—Forward contracts, power to tax A286N 18 

—Pour restrictions A286N2 

—Hire purchase agreement, tax on A286N1S 

— Illegal taxation, constitutional remedies for 

A 286N20 

—Import or export, sale in the course of 

A 286 Nil 

—Import cr export, sale cr purchase in the 
course of A 286N 13 

American theory A286N13 

C.ause (l) (b), whether redundant: A 286 N13 
Commercial practice as to import export 
trade A266N13 

Confl.cting objectives, balancing of 

A2S6N13 

“Course”, etymological sense of A 286 N13 
Different views as to meaning and scope of 
the clause A 286 N 13 

Double taxation, argument as to A286N 13 
Goods in transit, sale or purchase of 

A286N13 

Illustrative cases A 286 N14 

Meaning of A 286 N13 

Object of cl. (1) (b) A 286 N13 

Purchase for manufacture and export 

A286N13 

Sale or purchase not forming part of same 
transaction of import or export 

A286N13 

Sales-tax and export duty A286 N13 

Sale within the State A286N13 

Stream theory A 286 N13 

Supreme Court decisions, effect of A 286 N13 
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SALES TAX — RESTRICTIONS AS TO 
IMPOSITION OF (contd.) 

Tax payable on export only A286N 13 
—Inter-State sales A 286 

_Inter-State sale.-, immunity from taxation 

A 286 N 3 

_Inter-State sales, taxation by delivery State 

A 286 N 3 

—“Inter-State trade or commerce”, meaning of 

A286N11 

—Inter-State trade or commerce, sale or pur¬ 
chase in the course of A 286 N 10 

Effect of proviso to cl. (2) A286N 10 

Illustrative oases A286N12 

Inter-relation between cl. (1) 'a), Explana¬ 
tion and cl (2) A 286 N 3 6c N 10 

Lifting of ban by Parliament A286N10 

Onus of proof A236N10 

Prohibition of sales-tax A28GN 10 

What constitutes A286N11 

—Intra-State sales A286 N 4 

Illustrative cases A286N12 

—Limitation aiding under Sales Tax Acts them¬ 
selves A28CN3 

I J la:e where title passes, importance of 

A 286 N 3 

— Multiple taxation, avoidance of A286N 2 

—Nature of sales-tax A 286 N 21 

—Nexus theory A286N6 

-Non-delivery State, power to ta:e A 286 N 3 
—Non-resident dealers, taxation of A286N3 

“Dealer”, definition under various Acts 

A 286 N 3 

— Notional deliveiy A 266 N 8 

— Object of Art. 238 A 2SG N 2 

—‘Original package’theory A2S6N22 

—Place of contract, materiality of A28GN3 

—Place where title pas.es — Importance of ques¬ 
tion A 286 N 3 

—Pre-Constitution law and changes effected by 
Art. 286 ' A -86 N 3 

—Pre-Constitution law, territorial nexus 

A286N3 

—Previous Stato of law, relevancy in inter¬ 
preting article A 286 N 2a 

—Restrictions, distinct and mutually indepen¬ 
dent A 286 N 2 

—Retrospective operation of Article 286 

Q . . A2S6N15 

^ ale or purchase in the course of import or 
export A2 3 G 

bale or purchase taking place out 3 '.de State 

o , . A 286 

—bales-tax Laws Validation Act, 1950 

q i . T , A25GN15 

bales tax Laws Validation Ordinance A286 N3 
—Situs of sale A 286 N ,3, 7 

Conditions in the taxing statute A286N3 

—btream theory A 286 N 22 

Uuited Motors case and Bengal Immunity case 

v , 01 A 286N 3 

*— Va -*mity of Sales tax Laws A2S8N18 

Absence of legislative power A286N 18 
Agreement to sell, power to tax A2SGN 18 
Convenience or inconvenience of collection, 
question of A286N18 

ExUa-territorialitj, objective as to 

,, , A 236 N13 

forward contracts, taxing of A 286 N18 
fundamental Rights, infringement of 

^ , A286N18 

Grounds of attack classified A 286 N18 


SALES TAX — RESTRICTIONS AS TO 
IMPOSITION OF (contd.) 

Pre-Constitution laws A286NI3 

Rules ma le under the Act A2>0N 13 

Severability, principle of A 286N13 

Single assessment for pre and post-Constitu- 


tion period 


A 286N18 


Unconstitutional delegation of Legislative 


power 

A 286N18 

SEPARATION OF POWERS 


—Americun Constitution 

A247 N4 

— Executive and Judiciary 

A 245 N 7 

— Legislative, Executive and Judicial 

A 2 4 r » N 4 

— Legislature and Executive 

A 245 N 5 

—LegisKture and Judicibry 

A 2 4 a N 6 

—Theory of 

A 2 4o N 4 

— Theory of, delegated legislation 

A 245 N 9 

SOVEREIGNTY OF LEGISLATURE 


A 245 N 3 

—British Parliament 

A 245 N 3 

—Indian Legislatures—Plenary power 

■3 of legis- 


lation witLin limits A 245 N 3 

—Legislatures under Indian Constitution 

A 240 N 3 

— Power to delegate legislation A245N 9 

—Subject to provisions of Constitution 

A 245NIS 

STAMP DUTIES 

—Stamp Duties in Union List—Distribution and 
collection of A20SN1 

STAMP DUTY 

—Enrolment of Advocate, stamp duty on, whe¬ 
ther unconstitutional A2G5N6 

STATE LEGISLATURE 

— Extra territoriality of an Act, construction of 

A245N1-5 

—Extra territorial powers—American Constitu¬ 
tion A 245N15 

—Law affecting matters or persons outside S'ate 

A 245N 15 

—Legislative Powers of : Sre under Legislative 
Powers of State Legislature 

—Power to make laws with extra territorial 
operaticn A 245 N15 

—Territorial limits A245N15 

STATE LIST 

— Exclusive power of State to make laws with 

respect to A246 

—Power of Parliament to legislate on proclama¬ 
tion of e.i.ergency A 250 and Notes 

STATES 

—Grants for public purpose, power to make 

A 262 

—Inter State Council A263N1 

— Tax or duty iu which States are interested, 

meaning of A 274 

STOCK EXCHANGES AND FUTURE 
MARKETS 

—Duti.s on transactions—Distribution of pro. 
ceeds to States A 269 N 2 

SUBJECT-MATTER OF LAWS MADE BY 
PARLIAMENT AND STATE LEGIS¬ 
LATURES A246 and Notes 

SUBORDINATE OR ANCILLARY LEGIS¬ 
LATION 

— Illustrative cases A245N11 

—Ru!e3 and Bye-laws A245N1I 

—Subordinate agency, whether can delegate ? 

A245N1I 
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SUCCESSION DUTY 

—on property other than agricultural land 
— distribution of net proceeds between Union 
and Stsitea A259N2 and 5 

SUCCESSION TO PROPERTY, ASSETS. 

RIGHTS AND LIABILITIES A2?4 

—Adjustments by reason of creation of Pakistan 

A294 & No 

—Analagous law A294NI 

—Bona vacantia, property acquired by A 29b 
—'Crown grants, power to effect by legislation 

A 294 N 6 

—Devolving on States A294 & N4 

Merger agreement A 294 N 4 

—Devolving on Union A294 & N2 and 3 

—Escheat or lapse, property acquired by A2SG 
—Guarantees given to former Indian ltulers 

A 234 N 6 

—Indian Independence Act, 1947 A294N1 

—Legislative power of Central and State Legis¬ 
latures A 294 N 3 

—Part ‘I)’ States in relation to A295 & N 1 

— Proprietary rights and Legislative jurisdiction 

A 294 N 3 

SUITS BY AND AGAINST UNION AND 
STATES A3CO Notes 

— Act of S'.ate A SCON 6 

—A.ttts of Courts A 3( 0 N 7 

—Acts cf Public Servants when exercising 

statutory authority A3 ON3, o 

—Acts of sovereign nature—Difficulty in defining 

A 300 N 3 

—Analogous law 
—“Diq sue” and ‘‘be sued” 


N 1 


♦ A 300 <& 
meaning of 

A300N10 
A 300 N 3 
A 300 N 5 
A300N16 
A 300N27 
A 300 N 1 
A3G0N21 


—Case-law discussed 
—Commandeering order 
—terr.pt of Court 
—Corporation, suit against 
—Crown Proceedings Act, 1947 
—.Crown, wht-.ii bound by Statute 
—Dual character of East India Company 

A SOON 3 

—East India Company, when could have been 
sued A 300N 3 

— Ktfect of observations in P. and O. Company’s 

case A 300 N 3 

—Emergency legislation A 300 N 23 

— Executive, duty of to obey law A3C0N24 

— Form of suit A SOON II 

— Immunity of British Crown, inapplicable to 

East India Company A300 N 3 

—Injunction, suit for A 300N 8 

—Intervention by Attorney-General or Advocate- 
General A 300N14 

—Jurisdiction and cause of action A300N 3 

—Jurisdiction, local A300N32 

— Liability of high officers for acts of subordinates 

A 500N23 

—Less of property through negligence or fraud 
of Govt, servant A SOON5 

^-Maintainability of suit against Government 
Conflict of decisions A300N3 

General principles A300N3 

—Misappropriation by Government manager 

A 300 N 5 

—Misdescription of parties A SOON 12 

—Money payable to plaintiff, wrongly paid to 
another A 3 JO N 5 

unicipalitv, suit against A300N 2d 

-Negligenoe of hospital employees A 300 N 5 
■Notice of suit A 300 N 31 


A 300N 20 
suit would 

A 300 N 3 
A SOON 25 

law as to iufcer- 
A SOON 13 
A3 h;N3, 4 
A SOON?, 5 
A 300 & N3 
A 300 N 3 
acts of private 


SUITS BY AND AGAINST UNION AND 

STATES (contd.) 

—Order closing Labour Depot A 300N 5 

— Part “B” States A 300 N 3, 18 

— Payment on forged cheque A SOON 5 

— Pending suits A3J0 

— Personal exemption to Fresident, Governor and 

Rajpiarnukh A SOON 19 

—Personal injury, suit for A30N03 

— Personal liability of Public Officers A3C0N29 
—Position of British Crown at the time of Gov- 

eminent of India Act, 1858 A 300N3 

— Position prior to the Constitution A SOON 3 

— Power of Legislature to affect right A300N9 
—Proceedings pending at the commencement of 

the Constitution A SOON 17 

— Hoyal prerogative A30CN22 

—Sovereign and non-sovereign acts, test of 

AcOON3 

—Sovereign powers, acts done in exercise of 

A3C0N3 

—State, a juristic person 

— State liable iu all cases in which 
lie against private person 

—State Railway, suit against 

— Suits involving question of 

pretation of Constitution 
—SuiiB on contracts 
—Suits on Torts 
—Taxation matters 

— Test for maintainability 
—Test of distinction between 

nature &ud those of sovereign character, 
whether correct A if 00 N 3 

—Times of war and peace, different principles 
applicable A 300 N 3 

—Trespass to immovable property A300N5 

—Writ proceedings A300N15 

— Wrongful arrest and detention by police 

A 300 N 5 

—Wrongful conviction and sentence A3.0 & N-5 
SUPREME COURT 

— Bar of jurisdiction as to 

disputes relating to waters 
TAX 

—Cess and fee 

— Pee and tax, distinguished 
—Law imposing tax 

— Meaning of 

_Tax not mentioned in cither of Legislative 

lists, power of Parliament to impose 

A 2 48 N 2 and 3 

_Tax or duty in which States are interested 

A274 

TAXATION 

_Attribute of sovereignty A *265 N 2 

—Authority of law /or levy or collection—Taxes 
not to be levied or collected save by authority 
of law A 2So 

—Deprivation of property, taxation, if 

1 A 255 N 3 

_Double taxation A 265N 9 

—Essence of 

—Fundamental rights and taxation 
—Illegal, remedies for 
—Limit to taxing power 

— Power of, delegation of 

_Power of, whether legislative 

_Retrospective fiscal legislation 

—Taxing clauses, whether must be embodied in 

independent tax enactment A24SN19 

_Taxing power, different forms of A265N4 


adjudication cf 
A 362 N i 

A 205 N 4 
A 265 N 4 
A 248 N 3 
A 265 N 4 


J 

X 


A 265 N 
A 265 N 6 
A 265 N 10 
A 265 N 6 
A 245 N 9 
A 245 N 9 
A245N 12 
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[ Taxes—Writs 


TAXES NOT TO BE LEVIED OR COL¬ 
LECTED SAVE BY AUTHORITY OF 
LAW 

A 265 and Notes 

—American law A265N1 

—Analogous law A 265 N 1 

—Applicability of Article 19 A2 '»5N6 

—Article 265 and Article 31 A265N3 

—‘Authority of la .v* A *65 N 5 

—Compelling assistance in collection A265 N6 
—Double taxation A 265 N 9 

—“Due process” clause A265N 6 

—Equality before law and taxation A 235 N 7 
Procedural matters, equality in A2G5N7 

— Excessive, Unjust or Oppressive law, whcth* r 

can be challenged as A *265 N 5 

—Executive orders A 265 N 5 

—Fundamental rights and taxation power 

A 265 N 6 

—Fundamental rights, taxing power not to be 
used to destroy A *55 N 6 * 

— Fundamental right3, whether liable to be 

taxed A265N6 

— Illegal taxation, remedies for A265N10 

— Law, valid must be A265No, 6 

— “Levied” or “Collected” A265N11 

—Limit to taxing power A2G5N6 

—Mere resolution of House A 265 N 5 

—Retrospective taxing law A265N6, 8 

—Eight under Art. 2C5, whether fundamental 

right A 265 N 6 

—Rules framed under statutory authority 

A 265 N 5 

—Taxation laws, whether subject to Article 31 

A 265 NO 

—Taxing clauses, whether must be in a separate 
enactment A 265N 5 

—Taxing laws, whether immune from funda¬ 
mental rights A 265 N 6 

—“Tax,” meaning of A *:5N 4 

TAXING STATUTES 

—Interpretation of A 265 N 5 

—Retrospective taxing statutes A 265 N 6 A 8 j 

— Taxing clauses, whether must be embodied in 

a separate enactment A 265 N 5 

TAX ON INCOME 

—Corporation tax, excluded A 270 

—Meaning of, within Article 270 A 270 

— Privy Purse, exemption from A291N 1 

l’rofes.-ion, trade, calling or employment, tax 

011 . A *76 «fc N 2 

lax on income other than agricultural income 
•—Distribution between Union and States 

A270 &N2 

TERMINAL TAXES ON GOODS AND 
PASSENGERS 

—Distribution of net proceeds to the States 

A 269 N 9 

TERRITORIAL EXTENT OF LAWS 

— Parliament, laws of A2-15N 15 

—State Legislature, laws made by A2a5 N 15 
TERRITORIAL OPERATION OF LAWS 
—Foreigners, laws affecting A215N 15 

—Foreign property, laws affecting A 245N 15 

— -territorial waters A215N 15 

TERRITORIAL WATERS A245N 15 

TRADE OR BUSINESS CARRIED ON BY 
STATE 

Constitutionality of A289 N 3 

Exemption from Union taxation 

A 239 and Notes 


A245N9 


TRIBUNAL 

—Power to constitute, delegation of 
UNION 

—Executive power of, acquisition of property 

A238 a.'id Notes 

—Grants for public purpose, power to make 

A 282 

—Power to undertake executive, legislative or 
judicial functions in territory outside India 

A 260 N1 

“UNION EMOLUMENTS,” MEANING OF 

A 270 

UNION LIST 

—Exclusive power of Parliament to make law 3 
with respect to A246 

UNION PROPERTY. EXEMPTION FROM 
STATE TAXATION 

A 2-5 & N2 

—Analogous law A235N1 

American Constitution A 2-5 N 1 

Australian Constitution A295N1 

Canadian Constitution A235N1 

—Authority within State A235N7 

—Doctrine of ‘immunity cf instrumentalities’ 

A 2-5 N 5 

—English law A285N1 

—Government of India Act, 1935, position 
under A 235 N I 

—Government securities A2-5N3 

—‘Leasehold property* A235N8 

—Ownership whether must vest in the Union 

A 235 N 3 

—Parliament, power to provide by law otherwise 

A 285 N 6 

—Position in India prior to 1-4-1937 A 235 X1 

— L're-Constitution taxes, continuation of 

A2S5N9 

— “Property,” meaning of A285N3 

—‘Requisitioned property’ A235N3 

—3cype of exemption A *285 N 4 

— Tax, wide and comprehensive, meaning of 

A 235 N 8 

WATER 

—Exemption from State taxation A2^8N1 

lnter-btate River or river valleys, develop¬ 
ment of, water stored for A23 v Nl 

Law imposing tax, assent of the President 

A 233 

WATERS 

—Waters of inter-State rivers and river valleys, 
adjudication of disputes as to A *262 N1 

WEST BENGAL 

—Grant-in-aid in lieu of share of export duty 
on jute and jute products A273NJL 

WORDS AND PHRASES 
—“Imprest” A267NI 

—“Net proceeds” A2G9 & N3 

—“Prescribed” A 270 

—“Tax on income” A270 

—‘ Union emoluments” A270 

WRITS 

— Alternative remedy 

Sales-tax, illegal taxation A296N20 

— Government, writ against, maintainability of 

A 300 N10 and 15 
—Illegal taxation, w*rit for A 265 N10, 

A286N20 

High Court, power to issue A265N10 

Supreme Court, powder to issue A265N10 
—Legislature, writ against A245N6 
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35 

1927 
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36 

37 

33 

89 
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41 

42 
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43 

44 

45 

46 

47 

43 

49 
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1943 

1944 
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1917 

50 

51 

52 

53 

51 

55 

5G 

1948 

57 
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53 
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Bombay Printed Judgments. 

12 3 4 

“1872-1074 1875-ib77 1878-1580 1881-1883 

6 6 7 8 

U84-18S7 1883-1890 1391-1893 1894-1696 

9 _ 10 

’1897-1698 1899-1900 

Burma Law Journal 


2 


3 


5 
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Burma Law Reports 

J 948 Bur L R n .. . . 

-^- Citaticn by year 

Burma Lav/ Times 


1 

2 

3 

4 

5 

6 

7 

1903 

1309 
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1911 

1912 
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8 

9 

10 

n 

12 

13 


1915 

1916 

191/ 

1918 

1919 

lu20 

" 

(I L. R.) Calcutta 





l 


0 


3 

4 

5 

1575 - i87fJ 

i 18, 

6-1377 

187 

-1378 

1879 

1880 

6-7 

8 

9 

10 

11 

12-13 

14 

1881 

1832 

ic83 

1864 

1666 

1886 

1887 

16 

16 

17 

18 

19 

20 

21 
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1*8J 
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1891 

1892 

1893 

1894 

O) 

23 

24 

25 

26 

27 

28 

1835 

1896 

1897 

lr-98 

1899 

” 1900 

1901 

29 

bO 

31 

32 

_33 

34 

35 

1902 

1903 

190 4 

1905 

1906 

1907 

1908 

_ 36 

i 

! co 
-j 

1 

38 

39 

40 

41 

42 

1903 

191U 

1911 

1912 

1913 

1914 

1915 

43 

44 

_45 

46 

47 

48 

49 

1916 

1917 

1918 

1919 

1920 

1921 

1922 

oO 

51 

52 

53 

54 

55 

56 

1923 

1924 

1925 

1926 

1927 

1928 

1929 

57 

58 

59 

CO 

61 

G2 

63 

1930 

1931 

1932 

1933 

1934 

1933 

1936 

r roni 

193 r citation 

i is by year. 



Calcutta Law Journal 





1-2 

3-4 

5-G ^ 

1-8 

9-10 

11-12 

13-14 


1905 190G 1907 1908 1909 1910 1911 

15-16 17-16 19-20 21-22 23-24 2 -26 

1912 1913 1914 1915 1916 1917 

_ 2 7 "? 8 „_ 29 - 39 31-32 33-34 35-3 6 37-38 

1918 1919 1920 1921 1922 19i3 

S9-40 41-12 43-44 45-46 47-48 49-50 

1921 1925 1926 1927 1929 1929 

— 5 *~ 52 53-51 55-56 57-53 59-60 61 -62 

1930 1931 1932 1933 1934 1935* 

_ 63-64 65-66 67-68 69-70 7 1-72 73-74 

1936 1937 1938 1939 1940 19il 


Calcutta Law Journal (contd,) 
75-76 77-78 79-80 81 


82 

1942 

1943 1944 1945-46 1947-48 

83-64 

8:-86 67- 

-88 8! 

9-90 

91-92 

93-94 

19 4 9 

1950 1951 1952 

1953 

1254 

95-96 

97-98 





1955 

1956 





Calcutta Law Reports 




1-2 

3-4 5- 

6 7- 
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12-13 

1878“ 

1879 I860 1831 : 
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18S3 
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1 
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4 

5 

6 

7 

1897 

1898 1839 
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1901 

1902 

1903 

8 
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11 

12 

13 
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1907 

1903 

1903 


15 

16 17 

18 

19 
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21 
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1914 

1915 

J 916 

1917 

22 

23 24 

_25 

26 

27 

28 
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1921 

1222 

1923 

1924 

2J 
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32 

33 
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35 

1925 

1926 1927 

1928 

1929 


1231 

36 
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39 


41 

42 

1932 
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1935 

1H36 

1 37 

1938 

43 

4 4 4 3 

46 

47 

48 

49 

1939 

1940 1941 

1942 

1943 

1944 

1945 

50 
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53 

54 

55 

56 

1916 

1947 1946 
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__ 57 
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1954 1955 
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4 

5 

6 

7 

1883 
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1891 

1892 

1893 

1894 

8 

9 10 

Jl 

12 

33 

14 

1895 

1896 18-7 

1898 

1899 
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1901 

15 

16 17 
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5-6 

7-8 

9-10 

11 
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1907 

1908 

1909 

1910 

12 
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15 

16 

17 

_is 

1911 
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1915 

1916 

1917 

19 
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22 

23 

24 

25 
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1921 

1922 

1923 

1924 

26 
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29 
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31 

32 
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1928 

1929 

1930 
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33 
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36 

37 

38 

39 
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1935 
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193 7 
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40 
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43 

44 

45 

46 

1939 
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1945 

47 
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50 

51 
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1946 

1947 1948 
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ILR (Cuttack) 

1 






-- - Citation by year 

1949 J 


Cuttack Law Times 
5 6 7 

8 

9 

10 

11 

1939 

12 

1940 

33 

1941 

14 
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15 
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16 
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17 

1945 

18 
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1950 

1951 
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19 

20 

2i 

22 
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ILR Hyderabad 

ILR 1951 Hvd n .. . 

1951 

Hyde’s Reports 

1-2 

18/7 

(L. R.) Indian Appeals 

_ 1 2 _ 

1873 1874 1874-1875 
5 _6 

1877-1878 1878-1879 

9 _ 10 

1881-1882 1882-1883 

13 14 

1885-1866 


Citation by year 


1875-1876 1876-1877 


17 18 

1890 1891 

24 2 5 

1*97 1898* 

31 32 

1804 1905 

38 39 

19li iyi2 

45 46 

1918 1919 

52 53 

1925 1926 

59 60 

1932 i 933 

66 67 

1939 1910 

74 75 

1947 1948 

Indian Cases 


1S7S-1873 1879-lSdO 

10 11 

1882-1883 1883-884 

_14_ ~ 15 

1886-1887 1887-1683 


1830-1881 

12 

1884-1885 

16 

1883-1889' 
22 93 

1895 1896 


30 

1903 

37 


1907 1908 

41 42 

1914 liJlo 


19 20 21 22 _23 

1892 1893 18 4 1895 1891 

26 27 28 29 30 

1899 190j 1J01 1902 190J 

33 34 35 36 37 

1906 1907 1908 1909 19H 

40 41 42 43 41 

1913 1914 1915 1916 19 L r i 

47 43 49 50 51 

1920 1921 1922 1933 1924 

54 55 56 57 58 

1927 19^8 iv)-2y 1930 1931 

61 62 63 C4 6 > 

1334 1933 1956 la3f 1933 

68 69 70 71 72 73 

1941 1942 1915 1944 1945 1946 

76 


1909 19i0 

43 44 

1916 19t7 

50 51 

1923 1924 

57 58 


1931 

6> 

1933 

73 


1949 


_l-4_ 

1909 

26-31 

1915 

59-64 

192 
co_ 


1927 


5-8 

1910 

32-36 

i 91 (j 

65- 70 
2 


9-12 13-17 18-21 

1911 1912' 1913 ~ 

37-42 43-48 43-53 

1917 1 •; 18 J 9i9 

71-77 78-84 85-91 


1928 


1929 


1930 


135 140 141-146 147-132 153-158 


1932 1933 1934 1935 1938 

166-172 173-178 179-184 185-190 191-196 


1933 


1935 


22-25 

1914 

54-58 

1920 

92-98 

“6 
4 


1931 

159-165 


1933 


.938 
3 204-209 2 


1942 19i3 1944 1945 1946 


1942 

228-230 

1947 

Indian Jurist 


1945 1946 


1 

2 

3 

1877 

lb7d 

1879 

8 

9 

10 

1884 

1885 

1886 

15 

16 

17 

‘1891“ 

1892 

1893 


1879 1880 18al 


11 


18 61 


12 


1883 


6 


1882 

13 


1889 


7 


1883 

14 


1890 


Indian Rulings 

IR 1929 IR 1930 IR 1931 TR 1932 6 


1929 1930 1931 1932 1933-1*34 

7 _8 9 10 

1931-1935 1935-1936 1936-1937 193.-1933 
11 12 13 14 

1938-1939 1939-1940 1940-1941 1941-1942 


Indian Rulings (contd.) 

__J5_16_17_18 

1942-1943 1943-1944 1944-1945 1945-1946 
_ 19 

1946-1947 

(!• L. R.) Karachi 

ILR 1939 Kar .. , 

-1939"-L^ation by year. 

Kerala Law Times 

1949 K L T A . f 
--Citation by year 

Knapp’s Reports, Privy Council 

1 _2__ 3 

1829-31 1331—34 1834-36‘ 

(I. L. R.) Lahore 

1 ^_3 _4 5 6 7 

1920 1921 1922 1925 1924 1925 1926 


Citation by year 


10 


11 


12 13 


14 


1927 1928 1929 1930 1931 1932 1933 

-12--- 17 , From 1937 to 1947 citation 

1934 1935 1936 by year 

(Pak. L. R ) Lahore 

Pak. L. R. 1943 Libore n .. .. . 

'-TuTs-“““-Citation by year. 

Lahore Law Journal 

1 2 3 4 5 6 7 

1919 1920 1921 1922 T923 1924 1925 
_8 

1926 

Law Reporter, Allahabad 

1 2 3 4 5 6 7 

1320 1921 192 2 1923 1924 1925 1926 


10 


11 


12 


13 


1927 1923 1929 193U 1931 1932 1933 


15 


16 


17 


1934 1935 1936 

Lower Burma Rulings 

_1_2 3 4 


1900-1102 19U3-1904 1*05-1906 1907-1903 

5_6 7 8 


1909-1910 1911-1912 1913-1914 19l5-I916 
9 _10_ 11 

1917-1918 1919-1920 1921-1922 
(I. L. R.) Lucknow 

1 2 3 4 5 6 7 



22 23 

1947 1948 

(I. L. R.) Madras 
1 2 
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{I. L. R.) Madras (contd.) 


35 

36 

37 

38 

39 

40 

41 

1912 

42 

1913 

43 

1914 

44 

1915 

45 

j 916 
46 

1917 

47 

1918 

48 

1919 

49 


1921 

51 

19-2 

62 

1923 

53 

1924 
54 

1925 

55 

1926 

56 

1927 

57 

1925 

58 

1929 
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1930 1931 1932 

From 1937 citation 

1933 

1934 

1935 

1936 

is by year. 



Madras High Court Reports 

12 3 4 


1S02-166J 1864-1865 lb6C-I863 1SGS-18G9 
5 6 7 8 

1859-]870" 1370-1871 1871-1874 187l-i87o 


Madras Law Journal 
1 2__3 

1831 1892 18yT 

8 0 10 


5 


6 


7 


18 '4 
11 


1896 

12 


18J6 

13 


1897 

14 


1893 

1899 
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1904 

15 

16 

17 IS 19 

20 

2i 

1905 

1306 

1907 1 

•03 1909 19iU 

1911 

22-23 

*24-25 

26-27 

28-29 

30- T 

32-33 

1912 

19 i 3 

19 i 4 

1915 

1916 

1917 

3 i—35 

36-37 

38-39 

40-11 

42-13 

41-43 

1918 

1919 

192') 

1321 

1922 

1923 

4 3-17 

4 J -»9 

50-51 

f‘2-53 

54-55 

5 -57 

1924 

1925 

1926 

1927 

1928 

1*929 

66-59 

i non 

60-61 

1 (\ • 1 

G2-6 J 

i n i 

Gx- 5 

i n • > 

66-67 

1 ft 1 A 

68-69 

« A • * 


7 0-71 
19 3 i 


From 1937 citation is by year. 


Madras Law Times 


1 

2 3 

-4 5-6 

7-8 


11-12 

1906 

1907 IS 

08 1309 

i 190 

1911 

1912 

1 )-\4 

15-16 

17-18 

19-20 

21-22 

*23-2 4 

191 3 

#0)4 

1915 

lol6 

1917 

1918 

25-20 

27-28 

29 
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32-31 

3 4-35 

1*919 

1920 

1921 

1922 

1323 

1924 
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1 

2 3 

-4 5-6 

7-S 

*9—10 

11-12 

191 4 

19 i 5 1916 1017 

19)8 

1 <19 

1920 

_13 -14 

15-16 

17-13 

19-20 

2)-22 

23-2 4 

1921 

3 922 

1 >23 

“1924“ 

1925“ 

1926" 

25-26 

27-28 

29-30 

31-92 

33-34 
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1927 

1028 

1929 

1030 

1331 

1932 

o7—38 

39-40 

41-42 - 

43-44 

47-46 
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1934 
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1936 
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1933 

49-50 
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_53-54 
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56 

57 
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1941 
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1944 

58 

53 60 61 

62 

63 

64 
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65 

€6 67 68 
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9 
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18 82 

ir 83 
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8 

9 

10 

11 

12 

13 

U 
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1887 
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1389 
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15 

16 

17 
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1833 
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1 

2 

3 

4 

5 

6 
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4 
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1901 
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8 

9 

10 

11 

12 

13 

14 

1903 

1904 

1905 

1906 

19 )7 

1908- 

1902 s 

15 

16 

17 

18 

19 


21 

1910 

loll 

1912 

191*3 

1*914 

1915 

i 9*16 

22 

23 

24 

25 

26 

__27 
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1913 

1919 
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19 1 1 

1922 

” i sni 

23 


31 

32 

33 

3 4 

35 
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1925 

1926 

1927 

1928 

1929 

19 SC 

Mysore High Court Reports 



b6 

37 

33 

39 

40 

41 

42 

1951 
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1034 

1935 
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4.1 

44 

45 

46 

47 

43 

43 
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10 42 

m.> 

1044 

50 

51 

52 

53 

5 

55 
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1947 
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l'Jjl citation is by year 
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(I. L. R.) Mysore 





ILU (1951) Mv’e. 
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Mysore Law Journal 
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27 

23 

29 

30 

31 

32 

1918 
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33 
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>ur 
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i 
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1923 
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8 

9 

10 

11 

12 

13 

14 
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im 

15 

16 

37 

13 

19 

20 
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1934 
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1936 
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2 

3 

4 

5 

6 

7 
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1906 
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1908 
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8 

9 

19 

11 

12 

13 

14 
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15 

16 

17 

18 

19 

20 

21 
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1922 
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1925 

22 

23 

24 

2-) 

26 

27 

23 
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1928 
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23 

30 
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> High Court Reports 

1 

2 

3 

4 

5 

6 

7 
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Oudh Cases 
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15 

1906 

16 

1907 

17 

1908 

18 
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19 

1910 

20 
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21 
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1913 
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1917 
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23 

24 

25 

26 

27 

28 
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29 
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6 
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13 
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11 
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3 
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5 

6 

7 
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10 

11 

12 

13 

14 
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1932 
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15 

36 

17 

18 

19 

20 

21 
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193] 

1938 
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1940 
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1942 

22 

23 
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25 

26 

27 
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1943 
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1945 
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1947 
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1949 

29 

30 

31 

32 

33 

34 

35 

1900 
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Patna High Court Cases 
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-jjYy- Citation by year. 
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5 

6 
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Patna Law Reports 
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5 
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7 
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19 
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1937 
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1939 
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22 

23 

24 

25 

26 

27 

28 
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29 
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30 
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Punjab Law Reporter 1 

1900 PLR _ 

" 1900 ' Citation by year upto 1923 and then 

27 28 29 30 31 32 33 


1948 1949 

Patna Law Weekly 
1 2-3 4-5 

1916 1917 1913 
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1935 PWN , 

““1936 Cltatl0n ? e 

Pepsu Law Reports 
12 3 

1949 1950 1961 



1923 1927 

34 35->6 
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37 



1954 1955 1956 

Punjab Records 


187 a_PR 
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1 2 3 4 5 
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S 
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9 
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10 
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11 
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12 
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13 
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14 
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7 
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11 

12 

13 

14 
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15 

16 

17 

18 

19 
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21 

1921 
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22 

23 

24 

25 

26 

27 

28 
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1934 

29 

30 

81 
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5 

1955 (1) 
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26 
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1949 u 

— Citation by year. 
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